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ERRATA. 
Page  52,  line  18  from  top,  "  il.V  handwriting,  dele  A,*t, 
— ^  53,  line  11  from  bottom,  for  narrow,  read  narrower. 

54,  line  15  from  top,  for  ctme  read  Aioeor. 

—  57,  last  line,  {ot forgery ^  r^^A  forger, 
-— ^  58,  line  16,  for  a  Sidney,  read  A.  Sidney, 

Its,  last  line  of  marginal  note,  for  "  1817,"  read  "  18t7." 

— ^  2t4,  line  7  from  bottom  in  marginal  note,  for  drfendamt,  read  pUtiniif. 
413,  latt  line,  for  rule  abtolute,  read  role  diiehcarged. 
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COURT  OF  KING'S  BENCH, 

IV 

TRINITY  TERM, 

IN  THE  SEYBNTH  TEAR  OF  THE  REION  OF  WILLIAM  IV. 


The  Judges  in  Banc  this  Term  were, 
Lord  Denman  C.  J.  Patteson  J. 

LiTTLEDALE  J.  WiLLIAMS  J. 

In  the  Bail  Court, 
Coleridge  J. 


1837. 


Smith  v.  Dixon.  Monday, 

May  ^2d. 

Declaration  stated,  that  whereas  the  defendant  had  The  dedara- 
.         i.i-1        i-*M<«  •        t        •  tiofi  set  out  a 

bought  of  the  plaintiff  a  large  quantity,  that  is  to  say,  not  contract  of 

sale,  of  not  less 
than  5000,  nor  more  than  6000  trees,  to  be  taken  up  at  the  proper  time  of  the  year,  to 
be  delivered  to  the  defendant's  order,  and  to  be  paid  for  on  delivery.  Averment,  that 
the  plaintiff  properly  took  up  6000  trees,  at  the  proper  time  of  the  year,  and  tendered 
them  to  the  defendant,  but  that  the  defendant  refused  to  accept  them.  Plea,  first,  that 
the  plaintiff  did  not  properly  take  up  or  tender  or  offer  to  deliver  to  the  defendant  6000 
trees:  Held,  on  special  oemurrer,  that  the  plea  was  not  ill,  although  it  tendered  a  travetse 
on  the  number  of  trees,  as  the  plaintiff  had  made  the  number  material  by  his  allegation 
jn  the  declaration,  which  was  without  a  videlicet:  secondly,  that  the  plea  was  bad  for 
duplicity,  for  traversing  both  the  proper  taking  up,  and  the  offer  to  deliver  the  trees. 

I1i«  second  plea  averred,  that  by  the  custom  of  trade  (without  averring  what  trade) 
the  plaintiff  ought  not  to  have  taken  up  the  trees,  without  the  defendant's  order:  Held, 
bad. 

The  third  plea,  which  averred  that  the  trees  which  the  defendant  bai|;ained  for,  were 
trees  growing  in  A.,  and  that  the  trees  which  plaintiff  tendered  were  not  such  trees, 
was  held  to  amount  to  the  general  issue. 
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CASES  IN  THE  KINGS  BENCH, 

less  than  5000,  nor  more  than  6000,  oak  trees,  not  less  than 
two  feet  and  a  half,  nor  more  than  three  feet  in  height;  and 
also  10,000  oak  trees,  not  less  than  one  foot  and  a  half,  nor 
more  than  two  feet  in  height,  the  said  oak  trees  respectively 
to  be  well  taken  up  by  the  plaintiff,  at  the  usual  time  of  the 
year,  and  within  a  reasonable  time  afterwards  to  be  delivered 
by  plaintiff  to  defendant's  order  at  B.,  in  the  county  of  L., 
and  paid  for  on  delivery :  and  in  consideration  thereof  plain* 
tiff  promised  to  take  up  the  said  oak  trees  as  aforesaidi  and 
to  deliver  the  same  to  defendant,  at  the  time  and  place 
aforesaid :  the  defendant  promised  to  accept  and  pay  for 
them.  Averment,  that  the  plaintiff  afterwards,  to  wit,  on  10th 
February,  1835,  well  and  properly  took  up  for  the  defend- 
ant 6000  oak  trees,  not  less  than  &c.,  and  10,000  oak  trees, 
not  less  than  &c.,  which  said  10th  February  then  was  the 
usual  and  proper  time  of  the  year  for  taking  up  oak  trees 
as  aforesaid.  That  plaintiff  tendered  and  offered  to  deliver 
the  said  oak  trees,  but  defendant  refused  to  accept,  where- 
by the  oak  trees  perished,  and  became  of  no  value,  &c. 
Damages  100/. 

Plea  2.  I'hat  the  plaintiff  did  not  well  and  properly  take 
up,  or  tender  *or  offer  to  deliver  to  the  defendant  or  his 
order  at  B.  aforesaid,  6000  oak  trees,  being  not  less  See., 
and  10,000  oak  trees,  being  not  less  &c. 

3.  That  the  said  oak  trees  in  the  declaration  mentioned 
were  to  be  delivered  by  plaintiff  to  defendant's  order  at  B«, 
in  manner  in  the  declaration  in  that  behalf  mentioned,  and 
that  it  was  the  duty  of  plaintiff,  according  to  the  usage  and 
custom  of  trad^,  and  according  to  and  in  compliance  with 
the  terms  of  the  said  supposed  contract  of  bargain  and  sale 
in  the  declaration  mentioned,  to  have  abstained  from  taking 
up  for  or  offi^ring  to  deliver  to  the  defendant  the  said  oak 
trees,  or  any  of  them,  until  he  the  defendant  should  have 
given  to  the  plaintiff  an  express  order  so  to  do,  or  until  a 
reasonable  time  for  defendant's  giving  such  express  order 
should  have  elapsed :  that  defendant  had  not  given  any  such 
order,  nor  had  a  reasonable  time  elapsed:    and  that  by 
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means  of  the  said  premises  the  oak  trees,  if  the  defendant        1837. 
had  taken  or  accepted  them,  would  have  been  of  little  or 
no  value  to  him,  8lc. 

4.  That  the  said  oak  trees,  which  the  defendant  bar- 
gained for  and  bought  of  the  plaintiff,  as  in  the  declaration 
mentioned,  were  oak  trees  then  being  and  growing  in  a 
certain  nursery  ground  of  the  plaintiff,  at  M.  R.,  in  the 
county  of  L.,  and  that  the  said  oak  trees,  which  the  plain- 
tiff so  took  up  and  offered  to  deliver  to  defendant  in  manner 
in  the  declaration  in  that  behalf  mentioned,  were  not  the 
same  trees  which  the  defendant  bargained  for  and  bought, 
as  in  the  declaration  mentioned,  nor  were  trees  which,  at 
the  time  of  the  said  bargain  and  sale,  were  growing  in  the 
said  nursery  ground  of  the  plaintiff  at  M.  R. 

Special  demurrer  to  second,  third,  and  last  pleas.     The  Second  plea. 
causes  of  demurrer  to  the  second  plea  were,  that  it  is  double, 
in  denying  both  the  taking  up  and  the  tender:  that  in  denying 
that  the  plaintiff  well  and  properly  took  up  the  oak  trees, 
it  contains  a  negative  payment :  and  that  the  traverse  con- 
tained in  it  is  too  large  in  making  the  exact  number  and  exact 
height  of  the  oak  trees  material  to  the  issue.    To  the  third.  Third  plea, 
that  it  does  not  traverse,  or  confess  or  avoid  the  contract, 
but  sets  up  a  different  one :  that  it  argumentatively  denies 
the  bargain  and  sale,  and  also  that  the  time  when  the  plain- 
tiff took  up  the  trees  was  usual  and  proper,  and  also  that 
it  amounts  to  the  general  issue,  8cc.     To  the  last  plea,  that  Fourth  plea, 
it  is  an  argumentative  denial  of  the  bargain  and  sale,  and 
of  the  breach  and  delivery,    and  amounts  to  the  general 
issue,  &c. 

Archbold  argued  in  support  of  the  demurrers,  in  Easter  First  point: 
term  last  (April  25)  (a).     The  second  plea  is  bad  on  two  badTol-duJi. 
grounds.    First  of  all  it  is  bad  for  duplicity,  as  it  avers  that  city. 
the  plaintiff  did  not  properly  take  up  the  trees,  or  offer  to 
deliver  to  the  defendant.     Those  averments  should  have 

[a)  Before  Lord  Denman  C.  J.,  LUtledak^  Patteson,  and  Coleridge  Js. 
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Second  point: 
Second  plea 
bad,  in  tra- 
Tersing  a 
particular 
number. 


Third  point : 
A  custom  of 
trade  averred, 
without  stat- 
ing of  what 
trade. 

Fourth  point : 
The  fourth 
plea  amounts 
to  the  general 
issue. 
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formed  two  pleas.  In  the  Doctrina  Placitandi  (a),  it  U 
laid  down,  that  if  the  defendant  plead  to  an  action  on  an 
award  nul  tiel  arbilrement  fait  ou  deliver  a  lui,  it  is  bad  for 
duplicity,  citing  Dj^er  242 a;  15  Hen.  7,  10.  [Coleridge  J- 
Is  not  the  taking  up  part  of  the  act  of  delivery  ?  it  is  clear 
that  he  could  not  perform  the  first,  without  the  latter.]  But 
the  plea  avers  that  he  did  not  tender  the  trees.  The  plea 
is  also  bad,  by  having  tied  down  the  plaintiff  to  a  particular 
number  and  size  of  the  trees.  The  contract  is  for  not  less 
than  5000,  and  not  more  than  6000  trees.  The  plea  avers, 
that  the  plaintiff  did  not  take  up  and  tender  tiOOO  trees.  If, 
therefore,  he  had  taken  issue  upon  this  averment,  and  had 
proved  a  tender  of  any  number  less  than  1000,  he  would 
have  been  beaten.  [PatlesuN  J.  You  have  averred  that  you 
tendered  6000  trees.  If  that  is  a  material  averment,  why 
should  not  the  defendant  take  issue  upon  it?  If  the  aver- 
ment is  not  material  in  the  declaration,  it  is  not  material  in 
the  plea.]  The  plea  has  not  answered  the  averment  in  the 
declaration  as  to  the  contract.  In  Newhall  v.  Barnard{b)  the 
declaration  complained  of  the  stopping  up  of  three  lights  by 
the  defendant.  The  defendant  justified  the  stopping  up  of 
two  lights,  and  part  of  the  third  light,  and  the  Court  held, 
on  demurrer,  that  this  did  not  answer  the  declaration. 

Then  in  the  third  plea  the  defendant  has  imported  a  cus- 
tom of  trade  into  the  contract,  without  averring  what  trade 
it  is,  and  thus  controlling  the  contract.  This  he  cannot  do ; 
Greaves  v.  Ashlin{c). 

The  fourth  plea  clearly  amounts  to  the  general  issue. 

Lord  Den  MAN  C.  J.  inquired  of  Wightman  whether 
he  could  support  all  the  pleas  and  suggested  that  he  had 
better  amend. 


Wightman  requested  that  the  case  might  stand  over  till 
Friday. 


(fl)  Tit.  Double  Pleas,  p.  136. 
Ed.  1677. 


(6)  Yelv.  225. 
(r)  3  Canipb.  426. 
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Wighiman,  contii.  (Friday,  April  28th.)  The  third  I8sr. 
plea  is  abandoned,  but  the  defendant  relies  on  the  second  and 
fourth.  The  second  plea  alleges  that  the  plaintiff  did  not 
well  and  properly  take  up  for  or  deliver  to  the  defendant 
6000  oak  trees,  not  less  than  &c.,  and  10,000  oak  trees,  abandoned. 
not  less  than  &c«  To  this  two  objections  are  taken :  the  First  point. 
first,  that  a  double  issue  is  raised  on  the  '^  taking  up,**  and 
on  the  ''  delivering  ;**  the  other,  that  the  traverse  is  too 
large  in  making  the  exact  number  of  trees  material  to  the 
issue  tendered.  As  to  the  first  objection,  it  is  no  doubt 
necessary  that  issue  should  be  joined  on  one  point,  but  not 
absolutely  on  one  fact:  and  here  the  taking  up  and  deliver- 
ing constitute  together  a  single  material  allegation ;  fVebb 
V.  Weatherby  (a).  As  to  the  other  point :  the  declaration  Second  point. 
states  a  contract  to  deliver  not  less  than  5000,  nor  more 
than  6000,  oak  trees,  and  then  proceeds  to  aver  that  the 
plaintiff  did  take  up  and  deliver  6OOO,  specifying  the  exact 
number.  The  plaintiff  has  therefore  himself  made  the  ex- 
act number  material.  He  has  in  his  declaration  given  no 
means  whereby  it  can  be  ascertained  that  he  is  within  the 
contract,  except  this  allegation  of  a  precise  number:  it  be- 
came therefore  necessary  to  traverse  that  number.  The 
number  is  not  even  laid  under  a  videlicet,  ^Coleridge  J. 
Suppose  this  action  had  been  brought  before  the  new  rules, 
and  the  general  issue  had  been  pleaded,  would  not  the 
plaintiff  have  failed,  if,  after  averring  the  delivery  of  6OOO, 
he  had  proved  the  delivery  of  5999  i  The  form  of  the  plea 
makes  no  difference.]  It  is  submitted  that  he  must  have 
failed :  if  he  offers  a  precise  number,  he  must  prove  it.  In 
a  note  to  Dakin's  case  (6),  Mr.  Serjeant  Williams  says,  that 
*'  the  want  of  a  videlicet  will  in  some  cases  make  an  aver- 
ment material,  that  would  not  otherwise  be  so ;  as  if  a 
thing,  which  is  not  material,  is  positively  averred  without  a 
videlicet,  though  it  was  not  necessary  to  be  so,  yet  it  is 
thereby  made  material,  and  must  be  proved.     Therefore, 

(a)  1  Bing.  N.  C.  602.  (ft)  2  Saund.  291  c. 
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Smith 

V. 

Dixon. 
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where  a  party  does  not  mean  to  be  concluded  by  a  precise 
9um  or  day  stated,  he  ought  to  plead  it  under  a  videlicet : 
for  if  he  do  not,  he  will  be  bound  to  prove  the  exact  sum  or 
day  laid,  it  being  a  settled  distinction,  that  where  any  thing 
which  is  not  material  is  laid  under  a  videlicet,  the  party  ia 
not  concluded  by  it,  but  he  is  where  there  is  no  videlicet ; 
Summons  v.  Knox  (a)."  This  principle  is  recognized  iQ 
Arnfield  v.  Bale  (b),  and  Crispin  v.  Williamson  (c).  It  is  not 
contended  that  in  every  case  where  a  videlicet  is  pmitted, 
pumber  becomes  material ;  but  in  this  case  some  number  is 
material,  from  the  peculiarity  of  the  contract ;  and  the  plain- 
tiff cannot  shew  himself  within  it,  ei^cept  by  alleging  some 
number*  He  has  chosen  to  allege  a  precise  one:  what 
other  can  the  defendant  take  for  the  purpose  of  traversing  f 
Fourth  point  Then  as  to  the  fourth  plea :  it  is  in  substance  that  the  trees, 
which  the  plaintiff  took  up  and  tendered,  were  not  those 
which  the  defendant  bad  bought.  To  this  it  is  objected, 
that  it  amounts  to  the  general  issue.  But  the  general  issue 
is  a  denial  of  the  contract;  here  the  defendant  admits  the 
contract,  but  denies  the  delivery  of  those  trees  for  which  he 
contracted.  But  the  defendant  relies  on  the  second  plea, 
as  that  on  which  he  is  entitled  to  succeed. 


First  point.  Archbold  in  reply.     No  answer  has  been  given  to  the 

cases  cited  before,  in  order  to  shew  that  a  plea  like  the  se- 
cond here  pleaded  is  bad  for  duplicity.  [Paiteson  J. 
Would  this  plea  have  been  good,  if  it  had  merely  tra- 
versed the  taking  up  ?]  The  case  of  Webb  v.  Weatherbjf{d), 
cited  on  the  other  side,  is  beside  the  question.  There  the 
demurrer  was  to  a  replication.  In  a  replication  several  facts 
may  be  put  in  issue,  when  they  amount  to  one  defence.  This 
cannot  be  done  in  a  plea,  except  the  general  issue.  [Cole- 
ridge J.  Do  not  a ''  taking  up"  and  "  delivery"  constitute 

Second  point,    an  entire  allegation  ?]  Then  as  to  the  other  point,  if  before 


(fl)  3  T.  U.  65. 
(6)  3  M.  &  S.  173. 


(f )  8  Taunt.  107. 

(«/)  1  Bing.  N.C.  502. 


Smitr 

V, 
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Ihe  new  rules  the  plaintiff  had  averred  a  delivery  of  6000,  .1887 
he  might  have  recovered  for  an  inferior  numberi  notwith^ 
.standing  the  precision  of  that  averment,  if  the  general  issue 
had  been  pleaded;  and  that  is  a  sufficient  argument  to  Dtxov 
ahew  that  the  averment  is  not  traversable  in  the  present 
mode  of  pleading.  For  if  the  plea  were  good^  and  on  the 
trial  he  proved  a  number  short  of  6000,  he  must  fail  alto- 
gether. The  plea  should  have  been,  that  the  plaintiff  did 
Dot  tender  or  offer  to  deliver  the  trees  in  manner  and  form 
above  stated. 

Cur.  adv,  vtdt. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judgqient 
of  the  Court. 

In  this  case  the  contract  alleged  in  the  declaration  is,  that 
the  plaintiff  sold  to  the  defendant  not  less  than  5000,  nor 
more  than  6000;,  oak  trees,  of  a  certain  size ;  and  10/XX)  oak 
trees  of  another  size,  to  be  well  taken  up  by  the  plaintiff, 
at  the  usual  and  proper  time  of  the  year,  and  to  be  delivered 
by  him  to  the  defendant  within  a  reasonable  time  afterwards, 
at  certain  prices.  The  declaration  thjsn  avers,  that  the  plain- 
tiff did  well  and  properly  take  up  for  the  defendant,  at  the 
proper  time,  6000  oak  trees  of  the  one  size,  and  10,000  of 
the  other,  (without  laying  the  number  under  a  videlicet,  or 
averring  that  the  number  of  the  first  size  was  not  less  than 
5000,  or  more  than  6000,)  and  did  within  a  reasonable  time 
afterwards  offer  to  deliver  the  said  trees  to  the  defendant. 

The  plea  states,  that  the  plaintiff  did  not  well  and  properly 
take  up  for  or  offer  to  deliver  to  the  defendant  6000  oak 
trees  of  the  one  size,  and  10,000  oak  trees  of  the  other  size, 
in  manner  and  form  as  in  the  declaration  alleged. 

The  plaintiff  has  demurred  specially.  The  principal 
grounds  of  demurrer  are —  1  st.  That  the  defendant  has  made 
the  number  material  by  his  plea,  which  he  had  no  right  to 
do.  2d,  That  the  plea  is  double,  because  it  traverses  not 
only  the  well  and  properly  taking  up,  but  the  subsequent 
offer  to  deliver. 


Dixon 

Second  point. 
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1837.  Oa  the  first  ground  we  are  of  opinion  that  the  plea  is 

g  good.  The  plaintiff  has  himself  made  the  number  material, 

V.  bj  not  averring  that  the  number  was  within  the  limits  pre- 

scribed by  the  contract.  If  that  averment  had  been  inserted 
in  the  declaration,  the  number  would  have  been  immaterial, 
and  the  question  would  have  turned  on  the  want  of  a  vidC' 
licet.  But  as  the  declaration  stands,  it  is  only  by  taking  the 
number  stated  as  material,  that  the  declaration  itself  can  be 
supported ;  for  so  only  is  there  any  averment  of  perform- 
ance of  the  condition  precedent  to  take  up  a  number  of 
trees  within  the  prescribed  limits. 
First  point.  On  the  other  ground,  we  are  of  opinion  that  the  plea  is 

bad.  The  well  and  properly  taking  up  of  the  trees  depends 
on  the  time  and  manner  in  which  it  was  done,  and  is  not  ne- 
cessarily coupled  with  any  subsequent  offer  to  deliver.  If 
the  plaintiff  fails  to  prove  the  well  and  properly  taking  up, 
the  defendant  would  be  entitled  to  a  verdict,  though  there 
had  been  an  offer  to  deliver.  On  the  other  hand,  if  he  fails 
to  prove  the  offer  to  deliver,  the  same  consequence  would 
follow,  though  he  should  establish  that  the  trees  were  well 
and  properly  taken  up.  Formerly,  the  plea  of  non  assump- 
sit would  have  put  in  issue  both  facts ;  but  now  all  facts 
intended  to  be  denied  must  be  specially  traversed,  yet  not 
two  by  one  traverse,  as  it  is  here.  Judgment  must  be  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 


The  Kino  o.  The  Poor  Law  Commissioners. 

In  the  matter  of  the  Whitechapel  Union. 
May  23.  '^ 

The  Poor  Law   iHIS  case  was  argued  on  this  day  by  Sir  J.  Campbell 

ei»"have  power  ^'  ^'»  ^^^  ^*  ^'  Follett,  Wightman,  and  Tomlinson,  for  the 

under  the  26th 

section  of  4  &  5  Will,  4,  c.  76,  (the  Poor  Law  Amendment  Act,)  to  unite  parishes  for 
the  government  of  the  poor,  although  one  of  those  parishes  has  a  local  act  for  the  ma- 
nagement of  the  poor,  and  although  neither  the  trustees  nor  guardians  appointed  under 
the  local  act,  nor  the  rate-payers  of  the  parish,  consent  to  the  union. 
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Poor  Law  Commissioners ;  and  by  Sir  F.  Pollock,  Cress^  183T. 

weU,  Bodkin,  and  Thomas,  contri{a).     The  facts  and  the  JT^^^ 

ailments  are  fully  detailed  in  the  judgment  of  the  Court,  9. 

wbkh  was  delivered  in  this  term  (June  12th)  by—  ^*  ^^ 

SrOHEES. 

Lord  DfiNMAK  C.J.  as  follows: — This  was  a  rule 
calling  on  the  Poor  Law  Commissioners  for  England  and 
Wales  to  shew  cause  why  a  writ  of  certiorari  should  not 
issue  to  remove  into  this  Court  a  certain  order  under  the 
bands  and  seal  of  the  said  Commissioners,  dated  the  21st 
day  of  January  last,  whereby  it  was  ordered,  that  the  pa- 
rishes, townships,  and  places,  the  names  whereof  were 
specified  in  the  margin  of  the  said  order,  should,  on  the 
16th  day  of  February  then  next,  be  and  thenceforth  remain 
united  for  the  administration  of  the  laws  for  the  relief  of 
the  poor,  by  the  name  of  the  Whitechapel  Union;  and  that 
a  board  of  guardians  of  the  poor  of  the  said  union  should 
be  constituted  and  chosen  according  to  the  provisions  of 
the  Poor  Law  Amendment  Act,  and  in  manner  thereinafter 
mentioned.  The  rule  was  obtained  by  two  of  the  trustees 
for  maintaining  and  employing  the  poor  of  the  Old  Artillery 
Groundj  being  one  of  the  places  specified  in  the  margin  of 
the  said  order. 

It  appears  by  the  affidavits,  that  the  Poor  Law  Com- 
missioners, acting  under  the  3  8c  4  WilL  4,  c.  76,  formed 
several  different  parishes  and  places  into  one  union,  called 
the  Whitechapel  Union,  of  which  the  place  called  the  Old 
Artillery  Ground  was  one;  and  that  in  the  Old  Artillery 
Ground  the  administration  of  the  laws  for  the  relief  of  the 
poor  was  conducted  under  the  directions  of  a  local  act  of 
parliament. 

The  trustees  and  managers  appointed  under  that  act  ob- 
ject to  the  order  of  the  Poor  Law  Commissioners,  as  they 
say  that  the  act  of  4  &  5  WilL  4,  c.  76,  does  not  authorize 
them  to  include  in  any  union  any  parish  or  place  where  the 
poor  laws  are  administered  under  a  local  act  of  parliament. 

{a)  See  the  former  case  of  The  King  v.  The  Poor  Law  Commistioner$, 
ante,  vol.  i.  371. 
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1637.  Aod  it  willj  therefore,  t>e  aeceasary  to  advert  to  some  of  the 
elapses  io  the  act,  to  see  whether  their  power  does  or  does 
not  enable  them  to  include  the  Old  Artillery  Ground  in  the 
union  in  question. 

The  first  14  sections  relate  to  the  establishment  of  the 
machinery  under  which  the  act  is  to  he  conducted,  and  some 
of  the  usual  consequences. 

The  loth  section  enacts,  that  the  administration  of  relief 
to  the  poor  according  to  the  existing  laws,  or  such  laws  as 
shall  be  in  force  at  the  time  being,  shall  be  subject  to  the 
direction  and  control  of  the  Commissioners ;  and  then  the 
section  goes  on  to  state  the  general  power  of  the  Com- 
missioners. 

This  section  does  not  at  all  contemplate  any  exception 
or  abridgment,  as  to  locality,  of  the  full  powers  given  to  the 
Commissioners  over  the  whole  of  England  and  Wales. 

The  five  sections  next  following  give  general  directions 
not  applicable  to  the  question  in  discussion. 

The  21st  section  enacts,  that,  unless  in  cases  otherwise 
provided  for  by  the  act,  all  the  powers  and  authorities  given 
by  the  act  of  the  2t  Geo.  3,  c.  83,  which  is  generally  called 
GilbeH's  act,  and  the  59  Geo.  3,  c,  12,  {Sturges  Boume^% 
act,)  and  every  other  act  of  parliament,  general  as  well  as 
local,  relating  to  the  poor,  shall  be  exercised  by  Uie  persons 
authorized  by  law  to  execute  the  same,  under  the  control^ 
and  subject  to  the  rules,  orders,  and  regulations  of  the 
Commissioners,  And  the  Commissioners,  and  their  de- 
puties, are  authorized  to  attend  at  the  parochial  and  local 
boards  and  vestries,  and  take  part  in  the  discussion,  but  not 
\o  vote. 

This  clause,  therefore,  in  express  terms^  gives  the  Poor 
Law  Commissioners,  in  some  cases  at  least,  a  jurisdiction 
over  parishes  governed  by  local  acts. 

The  22d  section  also  gives  some  authority  to  the  Com- 
missioners in  parishes  under  local  acts. 

After  three  sections  containing  regulations  not  material  to 
this  question, comes  the  26th  section,  upon  which  the  question 
turns  as  to  the  power  of  the  Commissioners  on  the  subject 
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of  this  dispute.     Sectioa  i6  is  as  follows  :.^"  That  it  shall 
he  lawful  for  the  said  Commissioners,  by  order  under  their     xh^^Kikq 
hands  and  seal^  to  declare  so  many  parishes  as  they  may  v. 

think  fit  to  be  united  for  the  administration  of  the  laws  for  Comiii»- 
the  relief  of  the  poor^  and  such  parishes  shall  thereupon  b^  siomers. 
deemed  a  union  for  such  purpose ;  and  thereupon  the 
worldiouse  or  workhouses  of  such  parishes  shall  be  for 
their  common  use ;  and  the  said  Commissioners  may  issue 
such  rules,  orders,  and  regulations,  as  they  shall  deem  ex- 
pedient for  the  classification  of  such  of  the  poor  of  suck 
united  parishes,  in  such  workhouse  or  workhouses,  as  may 
he  relieved  in  any  such  workhouse,  and  such  poor  may  foe 
received,  inaintained,  and  employed  in  any  such  workhouse 
or  workhouses,  as  if  the  same  belonged  exclusively  to  the 
parish  to  which  such  poor  shall  be  chargeable;  but  notwith* 
standing  such  union  and  classification,  each  of  the  said 
parishes  shall  be  separately  chargeable  with  and  liable  to 
defray  the  expense  of  its  own  poor,  whether  relieved  in  or 
out  of  any  such  workhouse." 

The  language  of  this  section  is  as  general  as  possible, 
making  no  exception  of  any  kind  as  to  parishes  or  places 
already  under  unions,  or  uiider  the  regulation  of  (ocal  acts  or 
otherwise.  And  it  must,  therefore,  be  so  interpreted ;  unless 
it  shall  appear  from  other  parts  of  the  act  that  its  operation 
was  meant  to  be  qualified ;  or  that,  by  giving  the  full  mean- 
ing and  efifect  to  the  words,  it  should  be  found  to  have  the 
effect  pf  repealing,  or  be  inconsistent,  or  interfere  with  some 
prior  act  of  parliament  connected  with  the  same  subject, 
when,  taking  the  whole  of  this  act  and  other  acts  together, 
it  was  not  so  meant  And  in  considering  how  far  the  prop 
visions  of  a  later  act  of  parliament  may  interfere  with  those 
of  a  previous  one,  we  entirely  concur  in  the  opinion  of 
Lord  Kenyori,  in  WiUiam  v.  Pritchard(a),  quoted  by  my 
brother  Coleridge  in  the  case  of  the  Poor  Law  Commis- 
sioners (6),  that — '^It  cannot  be  contended  that  a  subse- 

(fl)  4  T.  II.  2,  3.  (6)  1  N.  &  P.  376. 


The  Kiso 


12  CASES  IK  THE  KING's  BENCH, 

1887.  quent  act  of  parliament  will  not  control  the  provisions  of 
a  prior  statute,  if  it  were  intended  to  have  that  operation ; 
V.  but  there  are  several  cases  in  the  books  to  shew,  that  where 

CoMMif^  the  intention  of  the  legislature  was  apparent  that  the  sub- 
sioii£Bs.  sequent  act  should  not  have  such  an  operation^  there,  even 
though  the  words  of  such  statute,  taken  strictly  and  gram- 
matically, would  repeal  a  former  act,  the  Courts  of  Law, 
judging  for  the  benefit  of  the  subject,  have  held  that  they 
ought  not  to  receive  such  a  construction.'' 

In  considering  the  question,  how  far  the  general  and 
extensive  provisions  of  an  act  of  parliament  are  to  be  qua- 
lified or  controlled,  either  by  other  provisions  in  the  same 
act,  or  by  enactments  in  other  acts,  the  principal  object  and 
general  intent  of  the  later  act,  which  is  to  be  interpreted, 
must  always  be  borne  in  mind. 

The  great  object  of  this  act  is  to  obtain  an  improvement 
in  the  management  of  the  poor,  and  the  legislature  seems 
to  have  thought  it  was  likely  to  be  obtained  by  a  uniformity 
in  the  system  in  the  management  of  them. 

A  perfect  uniformity  it  seemed  difficult  to  obtain.  But 
it  seems  to  have  been  the  object  of  the  legislature  to  come 
as  near  to  it  as  could  be,  either  by  enactments  to  be  carried 
into  effect  immediately,  or  at  other  convenient  times,  and 
the  Commissioners  have  accordingly  been  vested  with  powers 
to  be  exercised  at  such  times  as  they  may  see  occasion.  And 
there  is  no  doubt  but  that  one  of  the  most  material  varia- 
tions in  the  system  of  the  poor  laws  is  authorized  by  this 
section :  for  whereas  in  former  times,  as,  for  instance,  in 
the  time  of  Queen  Elizabeth,  the  poor  laws  were  adminis- 
tered by  parishes,  it  was  considered  in  the  time  of  Charles 
the  £nd,  that  in  large  parishes  it  might  be  better  done  in 
smaller  districts,  and  which  seemed  to  be  the  prevailing 
opinion  for  a  long  time ;  but  afterwards  a  contrary  course 
seemed  to  be  thought  the  more  advisable,  and  the  22 
Geo.  3,  c.  S3,  commonly  called  Gilbert*^  act,  was  passed, 
which,  instead  of  dividing  the  administration  of  the  poor 
laws  into  townships  or  villages,  (as  by  the  act  of  Charles 
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the  2nd,)  authorized  the  union  of   entire  parishes:    this,         i837. 
however,  could  onlj  be  done  by  a  certain  consent ;   but      ^^^v^ 
it  is  to  be  presumed  that  this  union  of  parishes  was  found  «. 

beneficial,  because,  by  the  act  in  question,  the  Commis-     ^2^^  ^^^ 
sioners  are  empowered  of  their  own  authority  to  make       siomebs. 
unions  on  a  very  extensive  scale. 

The  26th  section  having,  therefore,  in  the  most  general 
terms,  authorized  unions,  it  is  now  to  be  considered  whe- 
ther, considering  the  qualifications  and  exceptions  to  which 
I  have  before  adverted,  they  are  prevented  from  including 
in  a  union  a  parish  or  place  which  is  already  governed  by  a 
local  act  of  parliament,  and  in  which  many,  if  not  all  the 
powers  and  directions  under  which  the  general  union  is  to 
be  governed,  and  amongst  other  things  a  board  of  guardians, 
are  already  to  be  found ;  and  which  might,  therefore,  seem 
to  render  unnecessary  any  order  of  the  Poor  Law  Commis- 
sioners as  to  its  government. 

The  28th  section  directs  the  Commissioners  to  make  in* 

quiries  as  to  single  parishes,  with  a  view  to  forming  unions. 

The  29th  directs  a  similar  inquiry  as  to  former  unions, 

either  under  Gilbert^  act  or  local  acts,  with  a  view  to  the 

future  apportionment  of  expenses* 

The  32d  section  is  a  very  material  one.  The  26lh  hav- 
ing given  the  power  to  form  unions,  the  S2d  authorizes  the 
Commissioners  to  declare  any  union,  whether  formed  before 
or  after  the  passing  of  the  act,  to  be  dissolved  in  any  parish, 
to  be  added  to  or  separated  from  such  union,  and  to  adapt 
the  constitution,  management,  and  board  of  guardians,  to 
the  altered  state  of  things:  and  then  the  parishes  separated 
from  the  union  may  be  united  to  other  parishes  or  unions ; 
and  the  Commissioners  are  authorized  to  ascertain  the 
proportionate  value  of  the  workhouses,  and  other  things 
belonging  to  the  parish,  and  gives  directions  on  the  sub- 
ject. But  this  alteration  is  not  to  take  place  unless  a  ma- 
jority of  two-thirds  of  the  guardians  of  the  union  shall 
concur  on  the  alteration.    And  on  this  it  is  to  be  observed. 
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that  the  conseot  is  onlj  required  when  onioofl  are  altered, 
and  not  when  originally  formed  under  section  26. 

Now  this  mode  of  ascertaining  the  proportion  of  expenses 
had  been  directed  by  section  28,  as  to  single  parishes,  and 
by  the  99ih,  as  to  unions*  under  GUbert^n  act  and  local 
acts ;  all  the  parishes,  therefore,  under  the  contemplation 
of  both  those  sections,  must  be  considered  as  being  capa- 
ble of  forming  part  of  the  union  thus  authorized  by  the  5£d 
section  to  be  altered.  And  if  unions  of  parishes  under  local 
acts  might  be  made  parts  of  a  union  under  the  act  in  ques- 
tion, so  may  a  single  parish  possessing  a  local  act« 

The  37th  section  prohibits  unions  being  formed  under 
Gilberts  act  without  the  consent  of  the  Commissioners. 
The  S8th  section  directs,  that  when  parishes  are  formed 
into  a  union,  there  shall  be  a  board  of  guardians,  with  par- 
ticular directions  relating  to  them.  It  is  not,  however, 
necessary  to  go  through  these  particulars.  One  or  two  of 
the  circumstances  connected  with  the  unions  of  parishes 
with  local  boards  are  worthy  of  observation.  The  26th 
section  itself  provides,  that  notwithstanding  the  union  there 
authorized,  each  of  the  parishes  shall  be  separately  charge- 
able with  and  liable  to  pay  the  expenses  of  its  own  poor, 
whether  relieved  in  or  out  of  the  workhouse.  The  27th 
permits,  that,  in  any  union,  justices  may  direct,  in  certain 
cases,  relief  to  persons  not  in  the  workhouse  to  be  given, 
by  whom  the  particular  parish  is  chargeable.  The  relief 
cannot  be  given  by  the  union  guardians  out  of  the  union 
fund.  Therefore  the  parish  guardians,  wherever  there  are 
such,  will  be  the  persons  to  give  this  relief.  Again,  section 
38  enacts,  that  the  workhouses  of  such  union  shall  be  go- 
verned, and  the  relief  of  the  poor  in  such  union  shall  be 
administered,  by  the  board  of  guardians — not  the  out*door 
relief — evidently  giving  to  the  board  the  government  only 
of  matters  wherein  the  parishes  have  a  common  interest. 
The  same  section  makes  the  justices  ex  officio  guardians  of 
the  united  or  common  workhouses,  (not  of  such  union,  nor 
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of  socb  parish);  and  further  provides,  that  no  ex  officio^  or        1887. 
other  guardian  of  any  such  board,  shall  act,  except  as  a 
member,  and  at  a  meeting  of  such  board. 

Now  section  54  is  entirely  confined  to  the  relief  of  the 
poor  of  any  parish  which  has  a  local  board  under  this  or 
any  other  act,  or  select  vestry,  and  whether  forming  pilrt  of 
a  union  or  incorporation,  or  not,  and  directs  that  such  relief 
shall  belong  exclusively  to  such  guardians  of  the  poor  or 
select  vestry. 

Some  of  the  provisions  relating  to  bastardy  and  removal 
lead  to  similar  observations,  and  strongly  support  the  infe- 
rence, that  parishes  having  local  boards  may  be  united  with 
others^  under  the  26th  section.  We  do  not  feel  it  necessary 
to  discuss  the  judgment  pronounced  by  us  on  the  S9th 
section,  though  we  were  pressed  at  the  bar  with  the  con- 
sequences of  it.  We  were  told  that  the  effect  of  it  would 
be  easily  evaded,  inasmuch  as  the  Commissioners  would  be 
at  liberty  to  unite  every  parish  having  a  local  board,  though 
not  to  give  a  board  to  a  single  parish  possessing  already  a 
board  under  a  local  act.  But  we  are  not  to  assume  that 
the  Commissioners  will  evade  the  law,  or  colorably  unite  a 
parish  possessing  a  local  board,  merely  because  they  have 
not  the  power  to  give  them  that  constitution  as  single  pa- 
rishes. The  power  given  by  section  26  is  given  in  different 
terms  from  that  given  by  the  S9th,  and  the  Court  has  de* 
cided  under  different  conditions.  We  have  no  right  to  doubt 
that  both  the  one  power  and  the  other  will  be  faithfully 
carried  into  execution.  The  vast  and  populous  parishes  for 
which  local  constitutions  have  been  enacted,  stand  plainly 
in  a  very  different  condition  from  the  small  parishes  which 
have  been  affected  by  Gilberfs  act,  or  have  obtained  local 
acts  for  themselves.  Whether  it  is  or  is  not  desirable  that 
the  former  should  remain  single,  and  act  on  their  existing 
regulations,  there  are  obvious  reasons  for  supposing  that 
parliament  would  have  been  unwilling  to  disturb  what  it 
found  there  established.  But  to  withhold  the  power  of 
uniting  every  small  parish,  otherwise  fit  to  be  united,  might 
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1837.  have  bad  the  effect  of  preveotiiig  the  operatioii  of  the  new 
law  over  a  large  portion  of  the  country.  We  find,  accord- 
ingly»  (^  ^^*f  indeed,  admitted  in  argument  at  the  bar,) 
that  the  power  of  uniting  is  conferred  without  anj  restric- 
tion whatever,  and  have  pointed  out  several  sections  in 
which  the  union  of  such  parishes  is  clearly  contemplated. 
Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
Commissioners  have  in  this  case  exercised  a  lawful  power, 
and  that  their  order  must  be  confirmed. 

Rule  discharged  (a). 

(a)  There  is  another  case  apoo      AmendineDt  Act  which  is  Dot  yet 
the  coDStruction  of  the  Poor  Law      determined. 


Doe,  on  the  demise  of  Mudd,  v.  Suckebmore. 

1.  Evidence  EjECTMENT.     At  the  trial  of  this  cause,  which  lasted 
as  to  hand-  ' 

writing  formed  three  days,  at  the  Suffolk  assizes,  before  Vaughan  3.,  it 

called  on  an*^  appeared  that  the  lessor  of  the  plaintiff  claimed  as  heir  at 
immediate  law,  and  the  defendant  as  devisee  under  the  will  of  the 
thetnal,  is       ^ev.  Charles  Mudd,  the  person  last  seised.      The  will 

'"*^??'f***^^^-     under  which  the  defendant  claimed,  was  admitted  to  bear 

2.  Wheretbe  .  ; 

signature  of  an  the  signature  of  the  deceased,  but  it  was  alleged  that  the 

attesting  wit-  gjgnatures  of  the  attesting  witnesses  were  forgeries.  Those 
was  in  dispute,  witnesses  were  all  called,  and  they  stated  the  attestation  to 
ness  who  was  ^®  ^°  ^^^^^  handwriting,  and  made  to  the  will  before  the 
alive  and  death  of  the  testator.     A  witness  for  the  lessor  of  the  plain- 

witness  at  the    tiff  stated,  that  he  saw  the  will  the  day  after  Mr.  Mudd's 

tnal,  admitted  death,  with  his  signature  alone  to  it ;  and  that,  on  the  fol- 

that  certain  .  ... 

specimens  put  lowing  day,  he  saw  it  with  the  signatures  of  the  attesting 

wcre'of  h?s  ^     witnesses  affixed.     Stribling,  one  of  the  attesting  witnesses, 

writing,  and  admitted  on  cross-examination,  that  the  signatures  to  two 
that  signatures 
made  to  de- 
positions in  the  Ecclesiastical  Court  were  also  his;  an  inspector  at  the  bank,  skilled  in 
handwriting,  who  bad  gained  a  knowledge  of  the  witness's  handwriting  by  inspection  of 
these  admitted  specimens  before  the  trial,  was  called  to  prove  that  the  attestation  to  the 
will  was  not  in  tne  handwriting  of  the  witness :  The  evidence  was  held  to  be  admissible 
per  Lord  DenmanC.J.  and  Williams  J. ;  inadmissible  per  Pa/Zeson  and  Coleridge  Js. 
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depositioDs,  produced  by  the  officer  of  the  Ecclesiastical 
Court,  with  the  will  attached  to  it,  and  made  in  a  suit  in 
the  Ecclesiastical  Court,  were  in  his  handwriting,  but  the 
depositions  were  not  read  ;  he  also  admitted  that  eighteen 
or  nineteen  detached  signatures  of  his  name,  whicli  were 
produced  in  Court,  pasted  on  card  board,  were  in  his  hand- 
writing. 

On  the  part  of  the  plaintiff,  an  inspector  of  powers  of 
attorney  at  the  Bank  was  called,  who  stated  it  to  be  his 
duty  to  compare  the  signatures  to  powers  of  attorney,  with 
former  signatures  made  by  the  parties.  He  stated  that  he 
had  never  seen  Stribling  write.  It  was  proposed  to  put 
the  depositions  which  the  witness  had  heard  Stribling  ac- 
knowledge to  bear  bis  signature,  into  his  hands,  that  he 
might  say,  on  looking  at  the  signatures  to  the  will  and  to 
the  depositions,  whether  they  were  in  the  same  handwriting. 
On  the  question  being  objected  to,  Vaughan  J.  consulted 
Lord  Alnnger  C.  B.,  who  sent  in  the  following  answer, 
which  was  read  in  Court : — *'  It  has  long  been  considered 
that  Gonaparison  of  handwriting  is  not  evidence  before  a 
juiy,  and  I  do  not  think  the  rule  can  be  different  because 
the  witness,  who  compares,  is  an  inspector  of  franks,  or  of 
powers  of  attorney  at  the  Bank.  The  jury  may,  on  in* 
spection,  exercise  their  own  judgment ;  but  it  is  not,  I  ap- 
prehend, the  course  to  give  specimens  of  other  handswriting 
to  the  witness  for  inspection,  unless  they  are  upon  docu- 
ments, which  for  other  purposes  are  made  evidence  in  the 
cause.  The  ground  on  which  the  other  handwriting  is  evi- 
dence is,  that  the  witness  has  acquired  from  habit  a  know- 
ledge of  the  character,  which  enables  him  to  speak  to  his 
belief,  without  previous  examination.  It  is  every  day*s 
practice  to  refuse  a  witness  the  opportunity  of  that  com- 
parison in  the  witness  box,  if  he  desires  to  resort  to  it  in 
order  to  give  his  opinion,  and  therefore,  if  he  is  called  in 
here,  and  cannot  give  an  opinion  of  the  handwriting, 
without  resorting  to  documents  for  the  purpose  of  enabling 
him  to  determine,  it  is  not  receivable."      His  lordship 

VOL.  II.  c 
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1837.  thereapoD  ruled,  that  the  comparison  coold.notbe  made. 
The  witness  was  then  asked,  whether  he  was  acquainted 
with  StribliNg's  handwriting?  He  stated  that  he  had  seen, 
ucKEKMOKE.  jjgfQ,.^  jjjg  ^|.ja|^  ||,g  gigQatures  to  the  depositions,  and  the 
specimens  which  had  been  produced  in  Court,  and  which 
he  h^ard  Slribluig  acknowledge  to  be  bis,  and  that  he 
thought,  from  his  former  examination  of  those  specimens 
and  depositions,  that  he  knew  Stribliag^s  handwriting.  He 
was  then  asked  whether  he  believed  the  signature  of  John 
Siribling  to  the  will  to  be  written  by  him.  This  evidence 
was  also  objected  to,  and  ruled  to  be  inadmissible  by  the 
learned  judge.  He  was  then  asked  whether,  on  Ipokipg  at 
the  signature  to  the  will,  he  believed  it  to  be  a  genuine,  or 
an  imitated  character  of  handwriting  ;  he  replied,  that  in 
hi9  belief  it  was  an  imitation.    This  evidence  was  received. 

fiellj/,  in  Michaelmas  term  last,  shewed  cause  {a).  If  a 
rule  be  obtained  for  a  new  trial,  oo  |he  groqnd  of  improper 
rejection  of  evidence,  it  lies  on  the  other  side  to  shew  that 
the  evidence  is  admissible.  If  it  be  shewu  that  it  is  inadmis- 
sible, it  is  immaterial  whether  the  right  ground  for  reject- 
ing it  at  the  trial  was  assigned  by  the  learned  judge.  The 
furthest  extent  to  which  the  rule  has  been  carried,  of  allow- 
ing an  experienced  witness  to  speak  to  handwriting,  is,  that 
he  may  give  his  opinion  whether  the  writing  in  question  is 
in  a  genuine  or  imitated  character.  That  evidence  was 
given  in  this  case  without  objection.  But  the  evidence 
which  was  attempted  to  be  given  amounts  to  this :  ^'  if  the 
twenty  or  thirty  documents  produced  to  me  are  in  Strib^ 
lings  handwriting,  then  I  believe  the  signature  to  the  will 
is  not  in  his  handwriting ;"  the  evidence,  therefore,  is 
founded  solely  upon  comparison,  which  the  law  will  not 
allow.  If  such  evidence  were  admissible,  how  easily  it 
would  be,  out  of  hundreds  of  specimens  of  a  man's  writing, 
collected  at  different  periods  of  his  life,  to  produce  ten  or 
twelve  in  Court  that  would  correspond  sufficiently  with  a 

(tt)  Cor.  Lord  Denman  C.  J.,  Patteton,  Wiiliams,  and  Meridgc  Js. 
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forged  flignature,  to  deceive  the  most  experienced  witness.        1837. 
It  would  no  longer  amount  to  the  old  rule  at  nisi  prius,      ^^ 
that  a  witness  to  handwriting  must  have  seen  the  party  9. 

write,  or  at  all  events  have  received  letters  in  the  way  of  Suckebmorb. 
business    from  him,  and   acted  upon  them*  as   in   Lord 
Ferrers  ▼.  Shirley  (a) ;  but  it  is  contended  that  a  witness 
who  has  done  neither  one  nor  the  other,  may  speak  from 
writings  put  into  his  hand  at  the  time  of  trial.     Nor  can  it 
be  said  here  that  the  witness  has  admitted  the  depositions 
and  signatures  to  be  of  his  handwriting ;  if  they  had  been 
admitted  before  trial,  ante  litem  motam,  probably  then  a 
comparison  might  be  made,  as  they  would  stand  on  the 
same  footing  as  correspondence ;  but  Lord  Kenyan  would 
not  even  allow  a  witness  to  speak  to  handwriting  who  had 
seen  the  defendant  write  before  the  trial  for  the  purpose 
of  shewing  the  witness  his  true  way  of  writing ;  Stranger 
V.  Searle{b).     In  that  case,  the  evidence  of  a  clerk  at  the 
post-office  who  was  called  to  prove  the  forgery  of  the 
acceptance  to  a  bill  of  exchange,  by  a  comparison  with 
antheDtic  acceptances,  was  positively  rejected ;  and  although 
b  a  later  case,  Allesbrook  v.  Roach  (e).  Lord  Kenyon  al- 
lowed the  jury  to  decide  on  the  genuineness  of  an  accept* 
ance,  by  comparing  the  signature  in  question  with  other 
bills  admitted  to  be  authentic^  it  is  believed  that  case  has 
been  overruled ;  and  it  is,  at  all  events,  distinguishable,  as 
the  bUls  put  in  were  admitted  to  be  the  defendants,  but  no 
admission  has  been  made  here.    The  difference  between 
letters  which  have  been  received  in  correspondence,  and 
papers  put  into  a  witness's  hand,  is  two-fold ;  firsts  when  a 
correspondence  has  taken  place  with  a  witness  before  any 
controversy  commenced,  no  suspicion  of  fraud  can  attach, 
and  the  knowledge  of  the  handwriting  acquired  thereby  is 
the  strongest  evidence,  short  of  ocular  proof :  second,  such 
a  correspondence  may  be  shewn  to  have  been  acted  upon. 
But  in  the  other  case,  there  is  nothing  but  the  oath  of  the 

(a)  Fitzg.  195.  (c)  1  Esp.  351. 

{h)  1  Ssp.  14. 

C2 
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1837.  witness  in  the  cause  to  be  depended  upon,  so  that,  on  fifty 
documents,  put  into  a  witness's  hand,  for  the  purpose  of 
comparing  with  the  writing  in  question,  fifty  distinct  colla- 
teral issues  would  arise,  as  to  the  genuineness  of  each  do- 
cument, [Lord  Denman  C.  J.  That  is  the  argument  ab 
inconvenienti  which  Mr.  Starkk  has  suggested  in  his  trea- 
tise, and  after  all  is  perhaps  the  strongest  argument,  but  I 
believe  it  has  not  been  laid  down  anywhere.]  It  is  submitted 
that  the  current  of  authorities  corroborates  it. 

Storks  Serjt.  and  Byles,  contrd.  If  the  rules  of  evidence 
are  to  be  discussed  on  their  policy,  the  Court  will  hesitate 
before  it  deprives  judicial  investigations  of  the  help  of  those 
proofs,  which  are  every  day  used  in  commercial  transactions, 
and  which  large  establishments,  like  the  Bank  of  England, 
have,  after  long  experience,  found  to  be  practically  effica- 
cious in  guarding  against  fraud.  Even  supposing  the  evi- 
dence in  question  to  amount  to  a  comparison  of  hands,  still 
it  was  admissible  under  the  circumstances.  It  is  a  general 
principle,  that  persons  skilled  in  any  art  or  mystery  may 
give  in  evidence  their  opinion  and  belief  on  matters  within 
their  skill.  This  witness  spends  his  life  in  practising  the  art 
of  discriminating  handwriting ;  his  evidence,  therefore,  was 
on  general  principles  admissible.  If  it  be  said  that  every 
man  is  skilled  in  the  comparison  of  hands,  and  equally  com- 
petent to  judge  by  comparison,  that  is  notoriously  not  so, 
and  the  practice  of  the  Bank  shews  it.  Besides,  if  that 
were  so,  persons  of  skill  would  not  be  allowed  to  say,  that 
in  their  judgment  a  handwriting  is  an  imitated  one,  which 
it  is  clear  (a)  and  admitted  in  this  case,  that  they  may  do. 
In  answer  to  the  objection,  that  an  unfair  selection  of  spe- 
cimens might  be  made,  that  objection  will  not  apply  here. 
The  eighteen  signatures  were  proved  to  have  been  fairly 
taken  from  papers  signed  in  the  course  of  business,  as  bills 
of  parcels,  and  bills  of  exchange,  receipts,  &c.  Besides, 
all  the  signatures  were,  or  might  have  become  evidence  in 
the  cause.  They  were  shewn  to  the  writer,  the  attesting 
(a)  Rexv.  Cator,  1  Esp.  117. 
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witness,  before  the  jury.  If  be  besitated  about  tbem,  tbat  i837. 
was  matter  for  the  consideration  of  tbe  jury.  If  be  denied 
them,  as  his  knowledge  of  hb  own  handwriting  was  directly 
in  issue,  be  might  have  been  contradicted.  In  tbe  case  of  Suckermore 
Doe  ▼.  Newton  {a),  tbe  attesting  witness  being  dead,  the 
documents  could  not  have  been  made  evidence.  But  even 
supposing  tbat  unfair  selection  of  tbe  eighteen  signatures 
was  possible,  and  that  they  were  not  and  could  not  be  made 
evidence  in  the  cause,  unfair  selection  of  the  signatures  at- 
tached to  the  depositions  was  impossible,  and  those  deposi- 
tions were  produced  by  tbe  other  side,  tied  to  the  will.  They 
were,  therefore,  evidence  as  a  document  produced  by  the 
adverse  party.  If  a  jury,  under  these  circumstances,  can  com- 
pare handwriting,  which  they  could  not  otherwise  compare, 
Griffith  v.  Williams {b),  why  should  not  a  witness?  But  it 
is  further  urged,  that  to  allow  comparison  of  hands  will 
introduce  collateral  issues  as  to  tbe  genuineness  of  the  spe- 
cimens with  which  the  writing  in  question  is  compared. 
But  that  inconvenience  already  exists,  where  a  witness 
speaks  to  tbe  genuineness  of  handwriting  from  an  impres- 
sion derived  from  a  letter  he  has  received.  The  correctness 
of  his  knowledge  depends  on  the  genuineness  of  tbat  letter. 
Even  where  he  says  he  saw  the  party  write,  his  knowledge 
depends  on  the  issue,  whether  or  no  he  did  see  the  party 
write.  And  surely  here,  where  the  writer  swears  before 
tbe  jury  that  the  writing  is  genuine,  and  the  witness  called 
to  compare  swears  that  be  heard  that  acknowledgment  on 
oath,  the  issue  is  substantially  the  same,  and  proved  by  the 
same  witness,  as  if  the  witness  had  sworn  he  had  seen  the 
party  write.  Besides,  if  comparison  is  confined  to  docu- 
ments in  evidence  in  the  cause,  there  will  be  no  collateral 
issues  raised,  for  the  jury  must  try  tbe  authenticity  of  those 
documents  at  all  events.  It  has  been  asked  by  tbe  Bench 
whether,  in  a  criminal  case,  a  prisoner  is  to  be  convicted 
of  writing  any  document  by  mere  similarity  of  hands. 
The  answer  is  certainly  not  by  such  evidence  alone,  and  that 

(fl)  1  N.  &  P.  1.  (b)  1  C.  &  J.  47. 
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1837.  has  been  considered  to  be  law  ever  since  the  case  of  The 
Seven  Bishops{a),  and  is  confirmed  in  Rex  v.  Cator{b).  But 
because  such  evidence  is  insufficient,  it  by  no  means  fol- 
lows that  it  is  inadmissible  in  confirmation  of  other  evi- 
dence. [Coleridge  3.  Can  there  be  any  difference  between 
evidence  offered  absolutely,  and  in  confirmation  ?]  It  is 
submitted  there  is.  Suppose  the  question  were,  whether  a 
letter  from  India  were  written  by  a  particular  person.  Evi- 
dence that  he  was  in  India  at  the  date  of  the  letter  would 
not  of  itself  be  sufficient  to  fix  him  with  having  written  the 
letter,  but  might  be  strong  corroborative  proof.  Many 
other  cases  might  be  put,  where  evidence  strong  in  confir- 
mation would  be  quite  insufficient  per  se.  Several  cases 
now  establish,  that  the  jury  may  compare  documents  already 
in  evidence  in  a  cause,  and  yet  a  verdict  would  hardly  be 
allowed  to  stand,  if  founded  on  that  comparison  merely. 
The  exclusion  of  comparison  of  hands  is  evidence  of  itself 
sufficient,  and  its  admission  as  corroborative  and  additional 
evidence,  would  not  only  be  according  to  analogy  in  other 
cases,  but  would  secure  all  the  advantages,  and  obviate  all 
the  inconveniences  and  dangers  of  this  sort  of  proof.  It 
would  also  go  far  to  reconcile  the  decisions  which  are  not 
uniform.  Comparison  by  a  witness  was  admitted  in  Good- 
title  V.  Braham  (c),  in  confirmation  of  other  evidence.  It 
was  rejected  in  Rex  v.  Caior{a),  there  being,  at  the  time 
when  it  was  tendered,  no  other  evidence. 

But  whatever  may  be  the  law  as  to  comparison  of  bands,  ill 
truth  this  is  not  a  case  of  comparison  of  hands  at  all.  The 
witness  gives  his  opinion  of  the  writing  from  a  knowledge 
of  it  previously  acquired,  whether  from  documents  in  the 
cause  or  not  is  immaterial ;  all  that  is  necessary  is,  that 
that  knowledge  should  have  been  legitimately  acquired.  It 
was  legitimately  acquired. 

It  is  not  even  true  that  the  witness  acquired  bis  know- 
ledge of  Stribling^s  handwriting  in  the  course  of  the  trial. 
He  bad  acquired  it  before  the  trial,  and  probably  before  be 

(a)  3  Stale  Tryals,  p.  720.  Ed.       (b)  4  Esp.  11?. 
1710.  (c)  4T.R.497. 
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left  London,  or  be  would  not  have  been  brought  down  as  1837. 
a  witness.  He  had  also  heard  before  the  trial,  whose 
hand  it  was  of  which  be  had  acquired  a  knowledge.  At 
the  trial  he  first  saw  the  person  whose  handwriting  be  had 
known  before.  But  a  witness  may  swear  to  the  band* 
writlbg  of  a  person  whom  he  has  never  seen ;  Harrington 
V.  Fty  (a).  But  further,  as  to  the  objection  that  the  wit* 
tiess's  knoivledge  was  acquired  post  litem  motam,  or  after 
the  commencetnent  of  the  cause,  and  therefore  he  cannot 
use  it,  no  aathority  is  cited  in  support  of  such  a  qualifica- 
tion of  the  generstl  rule.  It  is  at  variadce  with  dail^  practice ; 
for  a  knowledge  of  haddwrltitig  is  daily  adriiitted,  though 
acquired  from  letters  or  documents  written  after  the  dis- 
pute or  even  the  action  begun,  as  well  as  from  otbers ;  and 
the  limitation  pro{^sed  would  not  only  be  novel,  but  at- 
tended with  obvious  inconvenience.  The  objection  arising 
from  unfair  sele<rtio(n  of  the  specimens,  has  been  already 
discussed ;  and  if  this  objection  exists  and  applies  to  the 
specimens,  it  does  not  to  the  sigtifatures  to  the  depositioiis. 
The  witness's  knowledge  tesii  as  much  on  these  as  on  the 
specimens,  till  the  other  side  shew  that  it  is  entirely  derived 
from  the  specimens.  If  a  witness  spoke  to  a  knowledge 
of  handwriting  from  ten  letters,  as  to  five  of  which  there  was 
a  donbt  whether  they  were  genuine  or  imitations,  while  the 
remaining  fiv6  were  clearly  genuine,  would  bis  testimony 
be  rejected  if  the  adverse  party  put  no  further  question? 
Thedifiiculty  as  to  collateral  issues  exists,  as  has  been 
before  remarked,  in  every  case,  even  where  the  opinion  of 
the  witness  is  clearly  admissible.  It  may  be  inconvenient 
to  allow  a  witness  to  speak  from  documents  which  tve  to 
be  verified  by  another  witness.  But  as  this  witness  swore 
that  he  heard  Stribling  acknowledge  the  signatures  to  be 
his,  that  objection  does  not  arise  in  the  present  case.  It  can 
be  no  objection  that  the  jury,  as  well  as  the  witness,  heard 
StribUn^s  authentication.  [Coleridge  J.  If  a  witness  is 
asked  in  chief,  do  you  know  the  handwriting  of  A.  £.,  to 

(a)  1  R.  &  M.  90. 
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1837.  iK^bich  he  replies  yes,  and  if  he  is  asked  on  cross-examina- 
tion,  whether  he  ever  saw  the  party  write,  or  have  corre- 
sponded with  him,  and  he  answers ^no;  has  any  other  mode 
ever  been  admitted  to  prove  the  handwriting  of  a  living  party?} 
It  is  conceded  that  no  case  can  be  cited  on  the  subject. 
But  it  is  submitted,  that  the  principle  of  law  is  this,  "  the 
witness  must  appear  to  have  had  satisfactory  means  of  know- 
ledge." There  might  have  been  some  reason  for  requiring 
that  the  witness  should  have  seen  the  party  write,  but 
after  the  Courts  have  gone  beyond  this,  and  recognized  a 
knowledge  founded  on  the  receipt  of  letters  not  even  acted 
on,  as  in  Doe  v.  WdlUnger  (a),  why  should  letters  be  the  only 
documents  from  whicli  knowledge  of  handwriting  is  to 
be  attained  ?  Would  not  the  rule  of  law  be  capricious  and 
unreasonable  if  it  admitted  that  a  knowledge  might  be  ac- 
quired from  letters,  note^,  and  scraps  of  paper,  but  denied 
that  it  might  from  bills,  checks,  bonds,  wills,  contracts,  affi- 
davits, and  other  solemn  instruments,  on  which  both  the 
witness  and  the  writer  may  have  acted.  Signatures,  ac- 
knowledged on  oath  by  the  writer,  in  the  presence  of  the 
witness,  especially  if  evidence  in  the  cause  or  produced  by 
the  adverse  party,  are  a  safer  foundation  for  knowledge 
than  even  these,  and  much  more  so  than  letters.  Besides, 
this  is  a  new  case,  and  the  same  objection  might  have  been, 
offered  when  a  knowledge  founded  on  letters  was  first 
introduced  ?  Why  should  the  Courts  make  distinctions, 
which  it  is  difficult  to  say  are  founded  in  reason,  or  in  any 
express  decisions,  of  which  there  is  no  trace  in  any  other 
system  of  law,  and  which  are  disregarded  with  advantage 
in  common  life  i 

Cur.  adv.  vult. 

The  Court  differing  in  opinion,  the  judges  in  this  term 
delivered  their  opinions  separately. 

Coleridge  J. — ^This  was  a  motion  for  a  new  trial,  on 
the  ground  that  evidence  had  been  improperly  rejected  by 

(a)  Manning's  Index,  131. 
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my  brother  Vaughan,  under  the  following  circumstances.         t837. 
The  question  in  the  cause  was,  the  due  execution  of  a  will ;      ^^^^^ 
and  the  three  attesting  witnesses  were  called.     It  was  sup-  9. 

posed  that  one  of  them»  Stribling,  was  deceived  in  swearing  Suckbrmori. 
to  his  own  attestation ;  and  that  although  he  had  attested  a 
will  for  the  testator,  the  document  produced  was  not  that  will, 
but  a  forgery,  and  that  the  attestation  was  in  truth  a  coun- 
terfeit. Upon  cross-examination,  two  signatures,  purport- 
ing to  be  his,  and  to  have  been  su|)scribed  to  depositions 
made  by  him  in  proceedings  relating  to  the  same  will  in 
another  court,  and  also  sixteen  or  eighteen  signatures,  ap- 
parently his,  pasted  on  a  sheet  of  paste-board,  were  shewn 
to  him,  and  he  said  he  believed  they  were  all  of  his  hand- 
writing. At  the  time  he  gave  this  evidence,  another  witness 
was  in  Court,  and  the  cause,  lasting  to  the  second  day,  was 
called.  He  had  never  seen  Stribling  write,  nor  had  any 
other  means  of  acquiring  y  knowledge  of  the  character  of 
his  handwriting,  but  from  an  examination  of  the  signatures 
so  produced.  This  he  had  made  on  the  first  day,  and  from 
this  he  stated,  that  he  thought  he  had  acquired  a  knowledge 
of  the  character  of  his  handwriting;  and  he  was  asked  whe- 
ther he  believed  the  attestation  to  the  will  to  be  the  hand- 
writing of  Stribling.  This  was  objected  to,  and  on  argu- 
ment determined  to  be  inadmissible.  In  my  opinion,  after 
much  consideration,  the  evidence  was  properly  rejected. 
The  rule  as  to  the  proof  of  handwriting,  when  the  witness 
has  not  seen  the  party  write  the  document  in  question,  may 
be  stated  generally  thus:  either  the  witness  has  seen  the 
party  write  on  some  former  occasion,  or  he  has  corresponded 
with  him ;  and  transactions  have  taken  place  between  them 
upon  the  faith,  that  letters,  purporting  to  have  been  written 
or  signed  by  him,  have  been  so  written  or  signed.  On 
either  supposition,  the  witness  is  supposed  to  have  received 
into  his  mind  an  impression  not  so  much  of  the  manner  in 
which  the  writer  has  formed  the  letters  in  the  particular 
instances,  as  of  the  general  character  of  his  handwriting; 
and  he  is  called  on  to  speak  as  to  the  writing  in  question, 
by  a  reference  to  the  standard  so  formed  in  his  mind.     It 
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1837.        18  obf  iou8  that  (he  weight  of  this  evidence  may  vary  in  every 
'^^^      conceivable  degree ;  but  the  principle  appears  to  be  sound 
«.  both  in  regard  to  the  test  of  genuineness,  and  the  acqoiritig 

SvcKEBtfoBfe.  iijg  njcan,  ^f  applyitig  it  The  test  of  genuineness  ought 
to  be  the  resemblance,  not  to  the  formation  of  the  letters 
ih  sotiie  other  specimen  or  specimens^  but  to  the  general 
character  of  the  writing,  which  is  impressed  on  it,  as  the  in- 
voluntary and  unconscious  result  of  constitution,  habit,  or 
other  permanent  causf,  and  is  therefore  itself  permarient. 
And  we  best  acquire  a  knowledge  of  this  character,  by  see- 
ing the  individual  write  at  times  when  his  manner  of  writing 
is  not  in  question,  or  by  efigflging  with  him  in  correspond- 
ence, eithet  supposition  giving  I'eason  to  believe  that  he' 
writes  at  the  time  not  constrainedly,  but  in  his  hatural  man- 
ner. Upon  these  grounds  directly,  as  I  conceive,  although 
not  on  these  alone,  our  taw  has  not,  during  a  long  course 
of  years,  permitted  handwriting  to  be  proved  by  the  imme- 
diate comparison  by  li  witness,  ef  the  pt(per  in  dispute,  witb 
some  other  specimen  |)roved  to  have  beeh  written  by  the 
supposed  writer  of  the  first.  It  is  familiar  to  lawyers  that 
many  attempts  have  been  made  to  introduce  this  mode  of 
proof  according  to  the  practiee  of  the  civil  and  ecclesiastical 
law.  One  text  Writer,  to  whose  opinions  I  shall  always  pay 
the  greatest  respect,  {Mr.Siarkie,  I  mean,)  has  given  this  mode 
of  proof  the  sanction  of  bis  authority,  as  preferable  on  prin- 
ciple to  our  own(£f).  But  after  some  uncertainty  of  deci- 
sion, the  attempts  have  finally  failed.  The  King  v.  Catar{b), 
though  a  nisi  prius  decision,  brings  this  matter  very  fully 
under  review,  and  to  the  extent  at  least  of  what  it  rejected, 
has  always  since  been  considered  as  laying  down  the  rule 
correctly.  In  my  humble  judgment,  that  ought  not  to  be 
departed  from.  Assuming  that  no  dispute  exists  as  to  the 
genuineness  of  the  standard,  or  the  fairness  with  which  it 
has  been  selected,  such  a  comparison  leads  to  no  inference 
as  to  the  general  character  of  the  handwriting,  the  two  spe- 
cimens may  be  much  alike,  or  very  different;    yet  in  (he 

(a)  Treat,  on  Evid.  ii.  375,  ^d.  ed.  (b)  4  Esp.  117. 
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former  case  they  may  proteed  from  different  hatads,  iii  the        issr. 
latter  from  the  same.    But  if  the  points,  M^hich  I  have  just      "^^^^ 
supposed  to  be  conceded,  be  brought  into  question,  other  «. 

and  most  serious  objecuons  arise  to  this  tbode  of  proof.  If  Suckbemom. 
the  genuineness  be  disputed,  a  collateral  issUe  is  raised, 
and  that  upon  every  paper  used  as  a  standard;  an  issue,  too, 
in  which  the  proof  may  be  exactly  of  the  satne  nature  as  that 
used  in  the  principal  cause,  namely,  mere  comparison;  with 
the  additional  disadvantages,  that  the  former  standard  is 
not  produced,  and  that  the  opposing  party  can  avail  himself 
of  no  counter  proof.  It  is  easy  to  see,  too,  as  has  been 
well  observed  by  Mr.  Starkie,  that  this  inquiry  might  lead 
to  an  endless  series  of  issues,  each  more  unsatisfactory  than 
the  preceding.  If  Ae  fairness  with  which  the  standard  haS 
been  selected,  be  disputed,  this  again  must  lead  to  a  colla- 
teral inquiry,  in  which  the  parties  meet  on  unequal  terms 
if  no  notice  be  given,  and  none  is  required  by  our  law,  and 
which  must  tend  to  distract  the  jury  if  noUce  be  given,  And 
the  discussion  on  the  circumstances,  under  which  each  spe- 
dmen  was  written,  be  fully  gone  into. 

It  must  always  be  borne  in  mind,  in  considering  the  rule 
of  the  English  law  on  this  subject,  that  it  has  reference  to 
a  trial  by  jury,  and  that  We  have  no  provisions  for  limiting 
the  standard  of  comparison,  or  regulating  the  manner  of 
Conducting  the  inquiry,  both  of  which  it  seems  have  been 
found  necessary,  where  such  a  mode  of  proof  has  been  ad- 
mitted. It  will  be  found  not  at  all  irrelevant  to  the  present 
inquiry  to  observe  these  provisions  in  the  ecclesiastical  and 
French  laws ;  for  diey  seem  not  only  to  fortify  the  rule  of 
oar  law,  constituted  as  our  mode  of  trial  now  is,  but  by 
their  apparent  inadequacy,  in  many  supposable  cases,  and 
in  the  case  of  the  ecclesiastical  law,  by  the  alterations  which 
it  has  been  found  expedient  to  introduce  into  the  prac- 
tice, to  make  us  satisfied  with  its  present  constitution. 
From  Oughton's  Ordo  Judiciorum,(£i)  Titulus  De  Com- 
paratione   Literarum   ad   Probandum  Manum  Testatoris, 

(«)  Titulus,  ccxxv.  vol.  i.  p.  332,  cd.  1728. 
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1857.  sections  1,  e,  10, 1 1,  it  appears,  that  when  the  handwriting 
of  a  testator  or  other  principal  par^  were  disputed,  and  the 
attesting  witnesses  were  deceased  before  the  suit  com- 
menced, or  were  not  called,  it  was  allowable  to  proceed  by 
the  comparison  of  other  instruments.  These  instruments 
of  comparison  were  required  to  be  proved  by  witnesses 
who  saw  them  written.  It  was  for  the  judge  to  decide 
whether  they  were  sufficiently  proved,  and  then  the  com- 
parison was  made  by  sworn  comparators,  whom  he  ap- 
pointed, to  the  number  of  four  or  six*  e  senioribus  procu- 
ratoribus  et  peritioribus  in  arte  scribendi.  The  provision 
that  the  witnesses  must  have  seen  the  party  write  the  docu- 
ments, which  were  to  form  the  standard  of  comparison, 
would  in  our  law  make  any  comparison  unnecessary ;  and 
the  act  of  comparing  here,  as  in  the  French  law  ako  will 
appear  to  be  the  case,  was  considered  not  so  much  the 
function  of  a  witness,  as  the  exercise  of  skill  in  a  particular 
act,  by  ministers  of  the  Court,  accredited  by  it;  and  it 
should  seem,  in  the  absence  of  conflicting  evidence,  con- 
clusively deciding  the  point  in  question*  This  mode  of 
viewing  the  matter  does  indeed  relieve  it  from  some  of  the 
inconveniences  above  pointed  out ;  but  it  is  obviously  inap- 
plicable to  the  trial  by  jury ;  and  as  the  cause  might  turn 
entirely  on  the  will  or  other  instrument  being  signed  by 
the  testator,  or  other  party  alleged,  it  in  effect  left  its  deci- 
sion not  to  the  judge,  but  to  the  delegated  comparators, 
who  proceeded  in  his  absence.  OughtoiCs  work  was  pub- 
lished in  1 733 ;  and,  I  apprehend,  is  considered  to  have 
faithfully  represented  the  practice  then  prevailing.  I  have 
been  at  some  pains  to  ascertain  what  the  present  practice 
is,  and  I  find  that  that  whole  proceeding,  which  Oughton 
describes,  has  long  been  entirely  obsolete.  But  that  is  not 
all.  In  1813  a  case  of  Spear  v.  Bone  came  before  the  de- 
legates, between  the  next  of  kin  and  executors  in  a  will. 
On  the  face  of  the  will  alterations  appeared ;  and  a  third 
party,  being  the  sole  executor  as  it  originally  stood,  in- 
tervened, and  the  allegation  which  he  gave  in  raised  the 
very  question  of  comparison  of  handwriting,  and  the  ad- 
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mission  of  this  allegation  was  the  matter  in  discussion  be-        t837. 
lore  the  delegates.     I  have  been  favoured  by  Dr.  NichoU 
with  the  printed  papers  of  Dn  Arnold,  one  of  the  delegates, 
and  his  manuscript  note  of  the  arguments.    The  Court,  Suckbrmoee. 
after  a  very  learned  argument  and  much  discussion,  directed 
the  allegation  to  be  reformed ;  and  I  am  enabled  to  state 
that  the  reformation  was  settled  with  the  full  concurreuce 
of  all  the  delegates.     Dr.  AmoUCs  paper  book,  which  I 
have,  contains  the  allegation  as  altered  in  his  own  hand- 
writing.   In  18 16,  the  cause  came  on  again,  and  the  alle- 
gation stands  reformed  in  the  printed  paper,  as  settled  in 
manuscript,  and  that  has  ever  since  been  considered  the 
only  proper  form  of  pleading.    The  allegation  originally 
alleged,  that  upon  an  accurate  examination  of  the  said  will 
by  writing-engraverSf  and  others  accustomed  accurately  to 
examine  the  formation  of  the  letters  of  different  handsioriting, 
from  their  general  occupation  of  making    engravings  of 
handswriting,  fac  simile  and  otherwise,  and  otherwise  best 
able  to  judge  accurately  thereof,  it  manifestly  appears  that 
the  words  and  letters  of  the  alteration  aforesaid  are  not  of  the 
handwriting  of  the  person  who  wrote  the  will,  but  that  the 
same,  though  in  many  respects  very  like  the  writing  of  the 
other  parts  of  the  will,  bears  the  appearance  of  having  been 
touched  with  the  pen  a  second  time,  as  if  done  by  some 
one  endeavouring  to  copy  or  imitate  the  handwriting  of 
another  person. 

It  was  thus  reformed.  That  upon  an  examination  of  the 
said  will,  it  appears  that  the  words  and  letters  of  the  alteration 
aforesaid  are  not  of  the  handwriting  of  the  person  who 
wrote  the  will,  but  are  in  a  feigned  handwriting,  and  that 
the  same  is  well  known  to  persons  skilled  in  handwriting. 
From  all  this  it  appears,  that  although  comparison  of  hand- 
writing is  still  an  admitted  mode  of  proof  in  the  ecclesias- 
tical courts,  yet  they  have  found  it  expedient  to  contract 
rather  than  enlarge  the  limits  of  its  admissibility,  bringing 
their  rule  more  and  more  near  to  that  which  has  hitherto  pre- 
vailed in  the  Courts  of  common  law — a  reason,  as  it  seems 
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1837*         to  me,  of  DO  little  weight  s^ainst  our  admittiiig  svdi  a  head 
^^  of  efideoce  into  oar  practice. 

The  ecclesiastical  law  appears  to  have  made  no  limitatioD 
as  to  the  quality  of  the  instruments,  which  might  be  made 
the  foundation  of  the  comparison,  "  alia  scripta  quamvis 
onmino  impertinentia  ad  causam  institutam/'  The  French 
law  is  more  precise ;  it  defines  not  only  the  persons  who  are 
to  make  the  comparison,  (sworn  ^  experts^  three  in  num- 
ber, appointed  by  the  Court,  or  agreed  on  by  the  parties.) 
but  the  writings  to  be  submitted  to  them.  In  the  Code  de 
Procedure  Civile,  L.  £,  sec.  200,  are  found  the  provisions 
on  this  latter  point  The  writings  must  either  be  of  a 
public  nature,  such  as  signatures  made  before  a  notary 
or  judge,  or  on  papers  written  and  signed  in  some  public 
capacity ;  or  if  private  papers^  they  must  be  admitted  tn 
the  cause  by  the  party  to  whom  they  are  attributed  to  be 
of  his  own  handwriting;  a  previous  admission  of  them,  or 
previous  proof,  will  not  make  them  admissible.  These 
latter  restrictions  are  evidently  framed  at  once  to  secure  the 
genuineness  of  the  specimens,  and  to  meet  the  inconveni* 
ence  of  contradictory  testimony  as  to  this  point;  but  they 
do  not  teud  to  the  production  of  writing  in  the  most  natu- 
ral character,  and  in  a  great  many  cases  put  it  in  the  power 
of  the  party  to  exclude  such  from  the  comparison.  PoiUer, 
indeed,  in  his  Traite  de  la  Procedure  Civile,  p.  1,  c.  3,  a.  1, 
s.  2,  seems  to  consider  private  writings  or  signatures  as 
practically  forming  no  standard  of  comparison  on  this 
ground.  It  is  obrious  in  how  many  cases  it  would  be  im- 
possible to  produce  writings  of  an  individual  answering  to 
the  description  here  given  of  public  writings.  I  have  been 
thus  (I  fear  tediously)  minute  in  stating  the  general  rule, 
and  the  principles  on  which  I  conceive  it  now  rests,  and  I 
think  it  unnecessary  to  cite  any  authorities  in  support  of  it, 
because  no  question  is  now  made  whether  that  rule  exists, 
or  is  well  founded;  but  it  is  contended  that  the  facts  of  the 
present  case  fall  within  it.  It  is  not  denied,  that  immediate 
comparison  is  inadmissible,  or  that  the  witness  must  speak 


TKINITY  T£BM,  Vll  WIJ-L.  IV- 

firom  ft  koowledge  of  the  general  character  of  the  hand- 
wrjtipg}  but  it  19  asserted  that  here  there  was  do  such  con)- 
parisopj  and  the  evidence  tendered  was  founded  on  such 
knowledge.  In  order  to  determine  this,  it  was  necessary 
to  h^v^  the  rule  and  the  principle  of  the  rule  distinctly  in 
view;  and  it  was  desirable  to  see  whether  it  rested  on  a 
sound  foundation.  Disregarding  ^xtrepie  cases,  from  which 
no  inference  can  be  safely  drawn,  and  bearing  in  mind  the 
mode  of  tria),  wjth  reference  to  which  it  has  been  framed, 
{  confi^M  I  havp  no  desire  to  see  the  rule  altered  or  narr 
rowed,  nor  am  I  disposed  to  take  any  case  out  of  it«  on  ac- 
count of  a  merely  colourable  difference  in  the  facts^  if  they 
still  remain  within  the  principle. 

Now  io  the  present  case  it  must  be  conceded,  that  the 
witness  bfid  not  s|cquired  his  knowledge  of  the  character  of 
the  handwriting,  whatever  it  was«  in  either  of  the  ordinary 
modes*  H^  had  studied  certain  signatures,  selecte4  by  on^ 
party,  and  bad  acquired  an  impression  of  some  general  cha* 
racter  p^yadi^g  the  whole ;  he  had  beard  it  proved  that 
those  were  written  by  the  witness  Sfnbling^  and  from  those 
materifils  he  was  to  speak.  It  is  asked  how  does  this  differ 
from  the  case  of  knowledge  acquired  in  the  course  of  a  cor- 
respop(i|eoqe,  wh^re  the  standard  rests  equally  on  the  as- 
sumption that  the  letters  are  written  by  the  party  whose 
they  purport  to  be-  With  respect  to  the  assumpHon,  there 
will  be  a  fitter  place  to  point  out  the  distinction,  but  I 
answer  h^re,  that  the  two  cases  differ  in  that  which  is  es^ 
sential  in  the  pndesignedness  of  the  one,  the  fact  that  the 
letters  are  written  in  the  course  of  budness,  without  refer-, 
epce  to  thfir  serving  as  aids  for  a  collateral  piirposci  in 
some  future  unknown  cause,  and  in  the  selection  which  is 
made  in  the  other  by  the  p^rty  to  the  cause,  who  seeks  to 
produce  them  for  a  particular  purpose.  I  have,  thereforej. 
no  reasonable  assurance,  that  the  witness  has  the  materials 
for  ascertaining  the  general  character  of  the  handwriting, 
which  is  the  knowledge  to  be  acquired,  and  the  facts  are  in 
this  respect  similar  in  principle  to  those  of  Stranger  v. 
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1837.        Searle(a),  where  Lord  Kenyan  would  not  allow  a  witness 
^"^"^^      to  speak  from  the  knowledge  which  he  had  acqutred|  even 
9.  by  seeing  the  party  write  several  times  previously  to  the 

SucuBKORE.  ii-ij^i^  because  it  was  done  for  the  avowed  purpose  of  shew- 
ing, as  he  alleged,  his  true  manner  of  writing.  Those  were 
in  truth  selected  specimens,  though  beyond  all  doubt 
genuine ;  but  they  could  not  be  safely  trusted  to  as  giving 
the  general  character  of  the  handwriting. 

But  this  is  not  all.  No  fraud  is  imputed  in  the  present 
case ;  but  I  cannot  forget  that  we  are  called  on  to  lay  down 
a  rule  applicable  to  all  civil  and  criminal  cases;  and  I  ought 
to  be  careful  therefore  that  I  do  not  so  lay  it  down  as  to 
open  a  door  to  fraud  of  the  most  fatal  kind.  In  the  present 
instance  the  writer  himself  admitted  the  signatures  to  be  his ; 
but  that  was  only  one  mode  of  proof.  It  cannot  be  con- 
tended that  the  case  would  have  been  altered  in  principle  if 
a  third  person  had  proved  them,  or  if  they  had  purported  to 
be  the  signatures  of  the  testator  or  of  the  party  in  the 
cause,  and  so  necessarily  proved  by  witnesses  other  than 
the  supposed  writer.  If  such  evidence  be  good  for  any,  it 
is  good  for  all  purposes*  If  it  be  receivable  in  confirma- 
tion of  other  testimony,  it  is  receivable  alone.  If  to  dis- 
prove handwriting,  it  is  equally  so  to  prove  it;  and  a  con- 
viction of  forgery  might  pass  on  the  opinion  which  a  single 
witness  might  form,  founded  solely  on  the  examination 
of  signatures  or  a  single  signature,  presented  to  him  the 
night  before  by  a  prosecutor,  who  need  not  be  called  as  a 
witness  on  the  trial,  to  explain  when  and  where  such  speci- 
men had  been  procured,  or  from  how  many  selected ; — the 
prisoner,  on  the  other  hand,  being  wholly  unprepared  to 
enter  into  this  explanation.  It  is  no  answer  to  this  to  say 
that  a  similar  result  might  follow  upon  the  evidence  of  a 
witness  who  had  seen  the  prisoner  write  his  name  but 
once.  That  is  an  extreme  case,  upon  a  principle  unohjec' 
tionable  in  itself;  for  no  one  can  deny  that  the  seeing  a 
party  write  is  at  least  one  correct  mode  of  acquiring  a 
knowledge  of  his  handwriting.  Here  the  danger  is  in  the 
(fl)  1  Esp.  14. 
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frineipk  itself  that  selected  specimeDs  may  be  made  the        1837. 
standard  from  which  the  witness  is  to  judge. 

Furthermore,  as  the  admissibility  of  this  species  of  proof  v. 

cannot  depend  on  the  fact  of  the  signatures  having  been  Suckermoib. 
proved  by  the  admission  of  the  writer  himself,  I  would 
ask,  what  course  is  to  be  pursued  where  the  writing  which 
is  to  form  the  standard  is  itself  disputed.  Is  the  counter- 
evidence  to  be  received  at  once  as  to  this  point,  and  the 
opinion  of  the  jury  to  be  taken  on  the  preliminary  and  col- 
lateral issues,  before  the  evidence  is  heard  as  to  the  princi« 
pal  document  ?  or  is  that  to  be  gone  into  after  the  prim& 
fade  proof  on  the  collateral  issues,  and  to  be  received,  sub- 
ject to  being  entirely  displaced  by  the  answer  on  the  other 
side?  or,  lastly,  is  the  judge  to  decide  this  question  of  fact? 
I  believe  it  is  impossible  to  answer  this  question  without 
either  introducing  a  most  inconvenient  novelty  in  our  pro- 
cedure at  nisi  prius,  or  involving  the  jury  in  a  complication 
of  issues,  from  which  it  is  too  much  to  expect  that  they 
should  escape  safely. 

Again,  and  connected  with  this  last  remark,  I  had  Under- 
stood that  papers  could  not  be  submitted  even  to  the  jury 
for  the  purpose  of  comparison,  except  they  were  evidence 
on  the  issue  then  in  course  of  trial  before  them.  This  was 
so  decided  by  this  Court  in  Doe  v.  Newton  (a),  in  aflSrm- 
ance  of  some  previous  decisions.  But  in  the  present  case 
the  documents  were  not  evidence  in  the  principal  cause, 
yet  they  must  have  been  submitted  to  the  jury,  who,  before 
they  listened  to  the  evidence  of  the  witness  as  to  the  attes- 
tation to  the  will,  must  have  been  required  to  decide  in 
their  own  minds  the  collateral  issue  raised  on  every  signa- 
ture, whether  it  was  that  of  Stribling  or  no.  It  will  be 
asked  whether,  when  the  witness  speaks  from  knowledge 
acquired  in  the  course  of  correspondence,  the  jury  must 
not  also  decide  in  their  own  minds  whether  the  assumption 
be  a  just  one,  that  the  letters  purporting  to  be  written  by 

(«)  1  N.  &  P.  1. 
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1837.  the  iadividiHil  were  in  fact  written  by  htm  ?  The  answer 
is,  that  although  if  it  were  thewn  to  the  jurj  that  the  wit- 
ness was  mistaken  in  the  supposition  be  had  made,  his 
evidence  must  undoubtedly  fall  to  the  ground ;  yet  the  law 
makes  it  in  the  first  instance  a  presumptioa  that  the  letters 
of  a  correHpondence  carried  on  in  the  ordinary  course  of 
basiness>  where  the  acts  done  on  the  faith  of  it  are  ratified 
by  the  fpaitiea,  are  written  or  signed  by  those  whose  signa- 
tures they  purport  to  bear.  And  this,  in  the  absence  of  all 
design  or  selection,  is  a  reasonable  presnmption.  The 
whole,  too,  depends  on  the  same  witness,  and  no  more  em- 
barrassment therefore  is  created  to  the  jury  than  where  the 
witness  says  he  has  seen  the  party  write ;  in  which  case 
they  mast  also  determine  whether  they  believe  that  preli* 
minaiy  statement,  before  they  consider  the  weight  of  his 
evidence  as  to  the  particular  document.  This  assumption, 
no  dottbt,  may  sometimes  proceed  on  a  mistake ;  but  so 
may  the  most  direct  evidence  on  hacHiwriting.  There  is 
nothing  so  difficult  to  put  beyond  question  as  the  fiict  that 
a  particular  instrument  was  signed  by  a  particular  person. 
In  Eagietou  and  CmoetUry  v.  Kingsion{a\  Liord  Md(m 
states  the  rule  of  evidence  as  to  handwriting,  when  he 
first  came  into  Westminster  HaH,  with  great  minuteness, 
a«id  limits  it  even  more  narrowly  than  my  argument 
requires.  But  he  mentions  a  remarkable  instance  as  re- 
garded himself  of  the  uncertainty  of  testimony  to  this 
point.  A  deed  was  produced  at  a  trial,  on  which  much 
doubt  was  thrown  as  a  discreditable  transaction.  The 
solicitor  was  a  very  respectable  man,  and  was  confident  in 
the  character  of  his  attesting  witnesses.  One  of  them  pur- 
ported to  be  Lord  Eidon  hinnelf,  and  the  solicitor,  who 
bad  referred  to  his  signature  to  pleadings,  had  no  doabt  of 
its  aathenlicity.  Yet  Lord  Eldon  bad  ntvet  attested  a 
4eed  in  his  life. 

In  a  matter  so  open  to  mistake  and  fraud,  and  where  the 
cpnsequences  are  so  serious,  I  have  no  desire  to  widen  the 
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door  of  admUaion.  Is  tkere  then  any  real  dtstiocUop  either 
HI  principle  or  consequeDces  between  the  facta  now  before 
oa  and  one  of  direct  compariaon  i  If,  ioatead  of  two  daya, 
the  trial  had  laated  one, — if^  instead  of  an  examination  of 
the  signatures  on  the  firat  day  and  out  of  Court,  the  witneaa 
had  only  aeen  them  in  Court,  and  immediately  before  he 
shewn  the  wilt,**-would  not  this  have  been  clearly  a 
\  of  direct  comparison,  however  the  queataon  had  been 
firmmed  or  the  anawer  worded?  And  can  it  be  aflSrmed 
that  the  alterationa  laat  atated  would  have  in  any  respect 
differed  the  character  of  the  evidence  ?  Do  they  remove 
any  one  of  the  objectiona  which  have  prevailed  to  exclude 
direct  compariaon  from  our  rule  of  evidence  i 

Upon  the  grounda  therefore  that  our  rule  ia  a  sound  one, 
and  well  eatabliahed  both  in  what  it  admita  and  what  it 
rejects,  aonnd  in  principle,  and  convenient  with  reference 
1o  the  mode  of  trial  to  which  it  ia  to  be  applied^  and  that 
the  present  facta  are  aubatantially  within  the  latter  branch 
of  the  rule,  I  am  of  opinion  that  the  learned  judge  rightly 
rejected  the  evidence  tendered.  I  could  have  wished  to 
have  examined  in  detail  the  deciaions  bearing  upon  the 
question,  but  the  importance  of  the  subject,  and  the  dif* 
ference  of  opinion  which  exiata  in  the  Court,  have  induced 
me  (I  hope  excusably)  to  examine  the  principle  ao  much  in 
detail,  that  I  must  forbear ;  and  I  do  ao  the  more  readily, 
because  i  have  no  doubt  that  that  part  of  the  argument 
will  be  thoroughly  illustrated  by  another  member  of  the 
Court.  I  will  aay  thia  only,  that  I  am  not  aware  of  any 
caae  offiow  recognized  authority  which  lays  down  any  prin" 
dfit  conflicting  with  those  on  which  I  have  relied. 

I  will  only  add,  that  I  do  not  feel  pressed  by  the  caae  of 
ancieoC  writings,  in  which  a  direct  compariaon  ia  admitted. 
First,  I  observe  that  if  that  proves  any  thing,  it  proves 
mare  than  is  now  contended  for;  for  direct  compariaon  of 
modem  documents  ia  not  now  inaiated  on.  But,  in  truth, 
aa  to  ancient  documenta,  the  neceaaity  of  the  caae  and  the 
difference  of  circumatancea,  have  introduced  a  different 
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1837.        rule  of  evidence.    Yoa  cannot  call  a  witness  who  has  seen 
^^^^^^       the  party  write  or  corresponded  with  him.    Nor  is  there 
V.  much  danger  in  resorting  to  comparison  of  an  unfair  seleo- 

DCKE&MORE.  i^qr  of  specimcns.  Further,  it  is  obvious  to  remark,  that 
in  ancient  documents  it  does  often  become  a  pure  ques- 
tion of  skill, — the  character  of  the  handwriting  varying 
with  the  age»  and  the  discrimination  of  it  to  be  materially 
assisted  by  antiquarian  studies.  This  may  have  naturally 
assisted  in  opening  the  way  for  the  admission  of  this  evi- 
dence* even  in  cases  where  skill  of  that  particular  kind  is 
not  necessary. 

With  real  diffidence  therefore  as  to  the  soundness  of  my 
judgment,  but  having  formed  it  with  much  consideration,  I 
think  this  rule  ought  to  be  discharged. 

Williams  J. — This  was  an  action  of  ejectment  to  try 
the  validity  of  a  will;  and  upon  the  trial,  one  of  the  sub- 
scribing witnesses  (A,)  to  the  will  was  called  to  prove  the 
due  execution  by  the  testator  and   his  own  attestation. 
The  fact  of  his  attestation  being  in  behalf  of  the  lessor  of 
the  plaintiff,  disputed,  and  in  consequence  the  genuineness 
of  his  (A.'s)  signature  brought  into  question,  he  was  asked, 
upon  cross-examination,  whether  certain  signatures,  to  the 
number  of  twenty,  (then  shewn  to  him,)  were  of  his  (il.'s) 
handwriting ;  and  they  were  by  him  stated  so  to  be.     The 
cause  having  been  adjourned,  these  signatures  were  shewn 
to  a  second  witness  (£•)'  professing  to  have  knowledge  and 
skill  in  handwriting,  who  was  directed  carefully  to  examine 
the  same,  and  upon  the  day  following  B.  was  called  on 
behalf  of  the  plaintiff,  and  was  asked  whether,  from  such 
examination,  he  had  acquired  a  knowledge  of  the  character 
of  ^.'s   writing;    and  in   answer,  he  said   he  had;    and 
thereupon  the  following  question  was  proposed  to  him, — 
whether,  from  the  knowledge  he  had  so  acquired,  he  be- 
lieved the  signature  of  the  attestation  in  question  to  be  ^.'s 
handwriting.   Upon  objection,  the  learned  judge  considered 
the  evidence  to  be  inadmissible,  and  it  was  rejected  accord- 
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ioglj.     And  upon  a  motion  for  a  new  trial,  the  propriety  of        18S7. 
that  decision  is  brought  under  our  consideration.     And  the      ^" 
question  (important  as  it  is,  being  connected  with  princi-  v. 

pies  and  practice  regulating  the  admissibility  of  evidence,)  Suckeemore. 
seems  mainly  to  be  reduced  to  this  point, — whether  the 
knowledge  which  the  witness  professed  to  have  was  ac- 
quired by  means  prohibited  by  any  known  and  established 
rule  of  law.  It  is  quite  superfluous  to  remark,  that  with 
the  admissibility  only  is  our  concern.  How  far  the  evi- 
dence, if  received,  might  have  answered  the  intended  ob- 
ject or  fallen  short  of  it, — with  what  observations  it  might 
or  ought  to  have  been  accompanied, — I  think  it  wholly  un- 
necessary to  inquire. 

Now,  that  proof  of  handwriting  is  to  be  submitted  to 
the  consideration  of  the  jury,  like  every  other  species  of 
proof,  I  apprehend  to  be  clear.  From  the  highest  degree 
of  certainty,  carrying  with  it  perfect  assurance  and  convic- 
tion, to  the  lowest  degree  of  probability,  upon  which  it  is 
found  to  be  unsafe  to  act,  it  may  be  and  constantly  is  sub- 
mitted. From  continued  and  habitual  inspection,  or  cor- 
respondence, or  both,  carried  on  till  the  trial  itself,  down 
to  a  single  instance  or  knowledge,  twenty  years'  old  evi- 
dence may  be  received.  I  allude  of  course  to  the  case, 
GarrelU  y.  Alexander  {a)  jYthexe  the  execution  of  a  bail-bond 
was  held  by  Lord  Kenyan  to  furnish  means  of  knowledge. 
The  authority  of  this  case  is  indeed  questioned  by  Lord 
Eldon  upon  another  point,  because  the  witness  would  not 
go  so  far  as  to  express  any  belief;  but  as  to  the  compe- 
tency of  a  witness  founding  himself  upon  a  single  in- 
stance (A),  we  have  his  (Lord  Eldon^s)  important  and  pre- 
vailing testimony.  In  the  case  of  Eagleton  and  another  v. 
Coventry {c),  he  thus  expresses  himself: — "You  call  a  wit- 
ness, and  ask  whether  he  had  ever  seen  a  party  write :  if 
he  had,  whether  more  or  less  frequently :  if  ever,  that  was 
enough  to  introduce  the  question,  whether  he  believed  the 

(a)  4  Esp.  37.  (c)  8  Ves.  473. 

(6)  Burr  ▼.  Harper,  Holt's  Rep.  420. 
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1837.  paper  to  be.  bis  bandwriting;  if  be  answered  yes,  tbat  wat 
enough  to  go  to  the  jnry.  Yon  might  call  a  witness  who 
had  not  seen  the  party  write  for  twenty  years,  and  if  be  said 
be  believed  it  to  be  the  writing  of  the  person,  tbat  evidence 
might  go  to  the  jury,  bnt  to  be  affected  by  the  rest  of  the 
evidence,  a$  it  is  the  nature  of  all  evidence  to  be  more  or  leae 
convincing.** 

The  observations  above  applied  to  knowledge  gained  by 
seeing  a  party  write,  must,  I  presume,  be  admitted  to  be 
applicable  to  knowledge  gained  from  correspondence 
''  acted  upon/'  as  the  phrase  has  been,  or,  in  other  words, 
where  there  has  been  something  to  shew  that  it  was  really 
the  writing  of  the  party  whom  on  the  face  of  the  letter  it 
purports  to  be,  subject  to  the  qualification  of  Lord  EUon, 
which  seems  to  be  the  criterion  and  to  decide  the  question 
in  each  case.  I  am  aware  of  no  rule  attempting  to  pre- 
scribe the  quantity  of  knowledge  which  is  requisite  to 
enable  a  witness  to  speak  to  his  belief; — what  degree  of 
freshness  and  recency  in  the  correspondence  to  admit,  or 
what  antiquity  to  exclude,  may  (as  the  reason  of  the  thing 
would  induce  me  to  expect)  in  vain  be  looked  for.  To  the 
jury  it  must  go,  in  the  language  of  Lord  Eldon,  from  the 
highest  to  the  lowest.  That  the  evidence  therefore  ought 
not  to  have  been  rejected,  from  the  slender  and  inefficient 
nature  of  it,  would  not  be  contended :  indeed,  the  veiy 
objection  implies  the  contrary.  The  question  therefore 
comes,  as  I  stated  at  the  outset,  to  the  means  by  which  the 
knowledge  of  the  witness  was  acquired;  and  the  objection  is 
twofold ;  first,  that  it  was  acquired  merely  by  the  compari** 
son  of  writing,  and  next,  that  at  all  events  it  vt'as  not  ao* 
quired  by  either  of  the  legitimate  and  recognised  modes 
already  referred  to, — having  seen  the  party  write  or  corre* 
sponded  with  him. 

As  to  the  first,  if  the  object  is  to  be  understood  in  the 
sense  in  which  it  has  been  from  the  time  of  the  reversal  (a) 

(a)  Roe  y.  Runbyt^  3  Star.  874 ;  Doe  v.  Tarver,  1  R.  &  M.  141. 
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of  il.  Sidmy*^  altaiiKkir,  which  reciles  thai  the  Jury  were        lasr. 
droeled  to  believe  a  certaiu  paper  to  be  the  priaoner'a,      ^^^ 
Jhm  comparing  ii  with  oiher  ufriting$  of  Us,  it  U  to  be  «. 

observed  that  it  does  not  applj.      Whether  what  was  SocwaMoat 
done  be  equivaki^,  is  another  question.    The  witness  not 
having  before  compared  the  disputed  signature  with  those 
admitted,  but  having  acquired  some  knowledge  by  an  al- 
toative  examination  of  them  (the  admitted  ones)  is  first 
called  upon  in  Court  to  inspect  the  questionable  signature 
and  give  an  opinion  from  such  knowledge,  and  not  from 
comparison  by  juzta-position  of  the  signatures  themselves. 
I  beg  to  be  understood  as  by  no  means  intimating  an 
opinion,  that  the  rule  which  has  obtained  with  respect  to 
the  comparison  of  handwriting  should  be  disturbed,  be- 
cause upon  examination  it  may  appear  to  depend  upon 
reasons  not  perfectly  satisfactory.     It  seems  to  me  that 
the  evidence,  so  far  as  this  objection  is  concerned,  was 
admissible,  because  it  was  not  the  comparison  of  hand- 
writiog  in  the  proper  and  ordinary  sense  of  the  term.    To 
reject  it,  because  what  was  equivalent  to  a  comparison  of 
handwriting  took  place,  would  go  far,  so  far  as  the  reason 
of  the  thing  is  concerned,  towards  disturbing  the  rule  alto- 
gether, and  letting  in  a  comparison  of  handwriting  as  a 
medium  of  proof  in  all  cases  whatsoever,  or  excluding  in  a 
part  degree  all  possibility  of  proof.     What  is  to  be  said 
where  the  means  of  knowledge  are  derived  from  a  bygone 
correspondence  of  considerable  standing?     What  is  it  but 
comparing  a  distant  and  (in  proportion  to  the  length  of 
time)  faint  image  in  the  mind  with  the  writing  in  question  i 
I  will  only  refer  to  the  observations  of  Mr.  Siarkie(a)  in 
his  learned  and  valuable  work,  and  those  of  Mr.  PhiUips{b) 
on  the  same  subject.    In  a  still  earlier  work,  which  the 
author  used  to  say  was  more  used  by  other  writers  than 
noUced,  I  mean  a  treatise  upon  the  law  of  evidence  ap- 
pended to  his  edition  of  Potkier,  by  the  late  W.  D.  Evans, 
I  find  the  following  remarks,  with  others  to  the  like  effect. 

(fl)  2  Stark.  £v.  375,  Snd  ed.  (6)  1  Phil.  483—494,  7th  ed. 
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1837.  **  But  where  in  point  of  reason  is  the  objection  to  proof  by 
comparison  of  hands^  as  founded  upon  inspection  at  the  trial  i 
What  is  the  common  evidence  of  knowledge,  but  an  act  of 
'  comparison  of  the  object  presented  to  the  sight,  with  the 
object  imprinted  on  the  mind  with  the  image  and  copy  of 
the  supposed  reality?  And  when  the  comparison  is  made 
not  with  this  fallacious  copy,  but  with  an  undisputed 
original,  and  that  too  by  a  person  of  skill  and  experience, 
it  is  deemed  not  only  a  matter  of  technical  caution,  but  an 
essential  point  of  constitutional  liberty  to  reject  the  assist- 
ance which  it  may  be  likely  to  afford."  (a)  I  would  repeat, 
that  I  doubt  the  propriety  (not  to  say  the  right)  of  this 
Court  upon  plausible  objections  merely  to  disturb  long- 
established  practice  and  usage,  in  a  case  too  of  such  fre- 
quent occurrence ;  but  for  the  sake  of  the  rule  itself,  and 
its  security,  I  would  confine  it  to  the  case  of  actual  colla- 
tion and  comparison,  which,  when  done  in  Court  and  be- 
fore the  jury,  is  supposed  to  be  attended  with  inconve- 
nience as  to  them.  Unless  the  jury  could  read  they  would 
be  unable  to  judge  of  the  supposed  resemblance ;  which 
furnishes  a  reason  against  such  comparison  altogether  (6). 

The  recency  of  the  information  and  acquaintance  ac- 
quired in  this  casei  can  surely  not  operate  as  a  valid  objec- 
tion. Suppose  a  person  to  have  seen  another  sign  or  write 
a  paper,  or  to  have  received  one  or  more  letters  from  him, 
but  from  length  of  time  his  general  recollection  was  become 
so  faint  and  indistinct  that  he  should  be  unable  to  form  an 
opinion,  might  he  not  peruse  and  study  those  authentic 
documents,  if  in  his  possession,  to  improve  and  refresh  his 
knowledge,  before  he  was  called  upon  to  give  evidence  re- 
specting the  writing  of  that  person  by  whom  such  paper  or 
letters,  as  above  supposed,  were  confessedly  written  ?  I 
apprehend  he  certainly  might.  Up  to  the  extent  of  the 
above  observations,  if  not  beyond  them,  the  very  point  has 
been  decided  in  the  case  of  Burr  v.  Harper  (A).     In  truth, 

(a)  Pothier's  Appendix,  185,  Evans. 
(6)  Burr  v.  Harper,  Holt's  Rep.  4?0. 


TRINITY  TERM,  VII  WILL.  IV. 

the  reference  was  not  to  revive  and  refresh,  but  to  gain 

knowledge.     And  would  such   perusal   be  admissible  if         _ 

Doe 
made  a  week  or  a  month  before  the  trial,  but  not  so  if  «. 

made  an  hour  before  the  witness  went  into  Court  to  give  Suckermobe. 
his  opinion  upon  the  particular  writing  in  question  ? 

The  case  of  ancient  documents,  it  must  of  course  be  ad- 
mitted, depends  upon  a  ground  distinct  from  our  present 
inquiry — necessity.  Some  considerations,  however,  not 
wholly  foreign  perhaps  from  our  present  subject,  may  be 
collected  from  that  head  of  evidence.  That  an  attentive 
observation  of  writing  assumed  to  be  that  of  a  particular 
person  to  constitute  knowledge  of  his  character  so  as  to 
enable  a  person  to  give  evidence  of  opinion  and  belief,  is 
allowable,  must,  I  presume,  be  considered  as  placed  beyond 
a  doubt.  In  Brookbardv.  Woodley{a)y  Mr.  J.  Yates  is 
said  to  have  decided  the  contrary ;  but  Lord  Hardwicke'a 
authority  (fi)  is  expressly  in  favour  of  it,  and  so  are  the 
more  recent  decisions  without  exception.  Whether  by 
studying  the  assumed  handwriting  the  witness  should  have 
acquired  a  knowledge  of  the  handwriting,  and  then  apply 
himself  to  the  writing  to  be  proved,  or  whether  an  actual 
comparison  may  be  made,  and  so  a  foundation  of  knowledge 
made,  does  not  seem  equally  clear.  Mr.  Justice  Holroyd, 
than  whom  a  more  sound  and  safe  authority  cannot  be  quoted, 
was  of  the  former  opinion ;  the  latter  course  was  pursued  by 
Lord  Tenterdeuj  in  Sparrow  v.  Farrant  (c)  and  Doe  v.  Tar^ 
ver{d),  who,  at  the  same  time,  quoted  a  case  before  Mr. 
JusticeLatorence  to  the  same  effect.  But  whichever  course 
be  the  correct  one,  I  apprehend  it  to  be  clear,  that  no  ob- 
jection can  be  made  from  the  time  at  which  the  information 
is  obtained  upon  which  the  proof  is  given.  In  the  two  last 
cited  cases,  it  is  obvious  that  the  witness  was  called  upon 
to  pronounce  an  opinion  in  the  midst  of  the  trial,  without 
any  preparation  before. 

(a)  Peake,  90,  n.  (e)  2  Stark.  375. 

(b)  BaU.  N.  P.  336.  (</}  1  R.  &  M.  141. 
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I  come  DOW  to  cootider^  whether  the  witness  in  this  case 
had  any  legitimate  means  of  knowledge  to  authorize  ibe 
queation,  the  answer  to  which  was  rejected.  It  baa  been 
said^  that  the  specimens  selected  may  have  been  garbled 
and  fallacious,  **  seeing  the  purpose  of  the  party  producing 
them,  and  therefore  not  exhibiting  a  fair  specimen  of  the 
general  character  of  the  handwriting."  And  this,  it  will  be 
recollected,  is  the  second  usual  objection  to  the  admissi* 
bility  of  the  comparison  of  handwriting.  The  first  having 
been  before  noticed,  I  have  before  endeavoured  to  explain 
why,  in  ray  opinion,  the  objection  arising  from  such  compa<» 
rison  was  not  applicable  in  fact  to  this  case.  Supposing^ 
however,  for  the  present  purpose,  that  it  is,  I  cannot  per- 
ceive how  it  can  be  affirmed  that  this  was  a  partial  selection 
by  those  who  wished  to  use  the  papers.  The  selection  was 
not  depending  upon  their  power  merely.  The  whole  was 
subject  to  the  auswer  of  the  witness.  The  papers  produced 
might  all  have  been  admitted  to  be  of  his  handwriting,  or 
one-half,  or  any  other  portion  of  them,  or  all  might  have  been 
denied.  When  the  papers  were  so  admitted,  was  there  not 
thensoi9i€  proof  that  they  were  of  the  witness's  handwriting? 
And  if  so,  how  can  the  case  differ  in  kind,  though  it  may  in 
amount  or  degree  of  proof,  from  the  perusal  or  reperusal 
of  a  couple  of  letters  written,  the  one  ten,  the  other  five, 
years  before  ?  Why  may  the  witness  give  an  opinion  of 
any  person's  handwriting  from  a  study  of  such  letters?  Be- 
cause the  writer  has  in  some  manner  authenticated  them  to  be 
his.  Why  might  the  witness  have  been  asked  the  proposed 
question  in  this  instance?  Because  the  witness  had  sworn 
that  the  papers  were  of  his  handwriting.  In  each  case  it 
is  from  the  perusal  of  papers  (and  perusal  only)  that  the 
knowledge  is  acquired.  In  each  case  there  is  some  proof 
that  the  papers  to  be  perused  in  order  to  form  a  judgment, 
are  those  of  the  parties  respectively,  respecting  whose 
handwriting  in  the  particular  case  the  question  and  inquiry 
arise.    To  which  of  the  two  species  of  proof  preference 
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sbould  be  given,  is  a  matter  upon  wbkh  opinkMBt  maj         i8S7. 
▼ary^  and  foreign  to  the  present  purpose.    The  only  ques- 
tion, as  it  seems  to  me,  is,  whether  iu  both  cases  there  is 
aotsoaie. 

When  speaking  of  the  facts  necessary  to  introduce  know- 
ledge of  handwriting,  not  from  actual  inspection,  but  from 
correspondence,  I  adverted  to  an  expression  in  frequent 
sse,  and  which  indeed  has  almost  gone  into  the  currency  of 
a  proverb  upon  this  subject; — that  the  letter  or  letters 
''muii  have  been  acted  upon."    If,  however,  by  this  ex- 
pression it  be  meant  to  imply  that  any  business  must  be 
transacted,  or  in  any  sense  of  the  words  act  done,  the  obser- 
vation is  without  foundation,  for  nothing  of  the  sort  is  ne- 
cessary.    This  was  expressly  decided  by  Mr.  Justice  Hoi* 
royd,  to  the  value  and  weight  of  whose  opinion  I  have 
given  my  unnecessary,  though  sincere,  testimonial.    Any 
thing,  I  presume,  from  which  the  identity  of  the  writer  is 
established,  may  suffice.     If  then  from  such  proof,  whence 
a  reasonable  inference  may  arise,  that  the  letter  or  signa- 
ture is  by  such  or  such  a  person,  an  opinion  of  his  hand- 
writing may  be  given,  the  question  recurs  whether  there  be 
not  some  foundation  for  opinion  where  the  party  has  upon 
his  oath  declared,  that  the  papers  perused  by  the  witness 
were  written  by  himself.      That  no  person  has  hitherto 
been  allowed  to  speak  of  his  belief  of  handwriting,  except 
he  has  acquired  his  knowledge  by  one  or  other  of  the  pre- 
valent methods  (having  seen  the  party  write  or  received 
writing  from  him)  may  doubtless  be  true ;  but  it  is,  I  fear, 
but  an  imperfect  solution  of  the  present  difficulty.    May 
not  the  answer  be,  that  the  case  is  new?     In  truth,  has  it 
ever  arisen  before  ?     If  not,  we  are  called  upon,  as  in  the 
various  and   ever  varying  combination  of  human  affairs 
continually  does  and  must  occur,  to  apply,  as  well  as  we 
can,  the  principles  and  analogies  having  the  nearest  and 
roost  direct  affinity  to  the  subject  to  this  fresh  question. 

It  is  hardly  necessary  for  me  to  observe,  that  the  view 
which  I  have  taken  of  this  case  secures  me  from  touching 
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1837.        at  all  apon  the  authority  of  the  recent  decision  of  this 
^'^^^T^      Court  in  Doe  v.  Newton  (a)  and  of  the  Exchequer  in  Chif" 
o.  JUh  V.  Williams  (A).     I  quite  accede  to  the  propriety  of  re- 

SucKBEMOBB.  jectiug  the  evidence  tendered  in  the  former  case,  and  of 
the  line  of  distinction  established  in  the  latter.  It  is  still 
less  necessary  after  what  has  been  observed ;  but  at  the 
hazard  of  repetition,  I  am  desirous  to  avoid  the  possibility 
of  all  misconception  to  say,  that  I  have  throughout  assumed 
the  rule  with  respect  to  the  comparison  of  handwriting  to 
be  perfectly  fixed  and  established.  Whether,  after  all  that 
has  been  said  and  written  against  the  comparison  of  hand- 
writing* opinion  and  belief  are  not  virtuallif  formed  in  a 
great  variety  of  instances  upon  comparison,  and  that  not  of 
the  most  satisfactory  kind,  is  another  question.  The  rule 
I  find  absolutely  settled,  and  that  is  enough  for  me.  If  by 
argument,  or  upon  further  consideration,  1  could  have  been 
satisfied  that  the  rule  would  have  been  infringed  upon  by 
the  admission  of  the  evidence,  my  task  would  have  been 
easy,  and  a  conclusion  speedily  arrived  at  It  is  pre- 
cisely because,  as  it  seems  to  me,  the  admission  of  this 
evidence  would  have  been  according  to  and  in  pursuance 
of  the  rule,  I  think  the  rejection  improper. 

Whether  the  objection  was  vt'orth  making  where  the 
value  of  the  evidence  is  considered,  I  will  not  undertake  to 
say ;  but  the  question  has  arisen,  and  must  be  disposed  of. 
If  it  should  be  thought  so,  this  only  resembles  another  in- 
stance not  unconnected  with  it(c),  the  opinion  of  an  expert 
person  upon  the  genuineness] of  handwriting;  where  the 
difference  of  opinion  upon  the  admissibility  of  the  evidence 
has  been  much  greater  than  the  importance  which,  by  uni- 
yersal  consent,  ought  to  be  attributed  to  it  if  received. 

That  the  present  case  is,  in  its  precise  circumstances, 
new,  must,  I  presume,  be  admitted.     Such  an  occurrence 

(a)  1  N.  &  P.  1.  Appen.  130;  Rex  v.  Cator,  4  Esp. 

(b)  1  C.  &  J.  47.  1 17  ;   Gumey  v.  Langland,  5  B. 

(c)  Goodtitle  v.  Braham,  4  T.  &  A.  330. 
R.  497;    Carey  v.  Pi«,.Pealc'8 
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boweter  must,  perhaps,  from   the   nature   of  things,   be        i837. 
deemed  unavoidable.    The  saying  of  Lord  Mansfield  (a),      ^''^^ 
when  pressed  by  some  citations  from  them,  **  That  he  did  «. 

Dot  sit  to  receive  rules  of  evidence  from  Hiderfin  and  K«We/'  Scckekmore. 
may  possibly  be  considered  as  rather  bold,  but  I  have  no 
doubt  that  it  was  a  true  one  of  Lord  Kenyan  (6),  in  decid* 
log  a  fresh  point  of  evidence,  ^  That  it  is  the  business  of 
ooarts  of  justice  to  apply  the  general  principles  of  the  law 
to  new  cases  as  they  arise.*' 

Upon  the  whole,  with  sincere  respect  for  the  contrary 
opinions,  I  think  the  evidence  was  improperly  rejected,  and 
that  there  ought  to  be  a  new  trial. 

Patteson  J. — In  this  case  one  of  the  attesting  witnesses 
to  a  will  having  been  called,  and  having  sworn  to  the  pub 
lication,  and  his  own  signature,  twenty  documents  were  put 
into  his  hand  in  cross-examination,  all  of  which  he  swore 
to  have  his  signature.  None  of  these  documents  were  used 
as  evidence  in  the  cause,  nor  could  have  been,  unless  with 
reference  to  the  handwriting  of  this  witness,  or  as  regards 
two  of  them,  for  the  purpose  of  contradiction,  those  being 
the  witness's  depositions  in  the  Ecclesiastical  Court.  The 
twenty  documents  had  been  previously  shewn  to  an  inspec- 
tor from  the  Bank  of  England,  and  after  the  examination  of 
the  witness,  were  again  submitted  to  the  same  person.  The 
cause  was  not  concluded  on  that  day,  and  the  nest  day  the 
inspector  was  placed  in  the  witness  box  for  the  purpose  of 
swearing  to  his  belief  that  the  signature,  as  attesting  witness 
to  the  will,  was  not  the  handwriting  of  the  witness  who 
had  been  examined  the  day  before.  He  was  asked  how  he 
had  acquired  a  knowledge  of  the  handwriting  of  the  wit- 
ness, when  he  stated  it  to  be  in  the  manner  above  men- 
tioned, and  none  other.  The  learned  judge  rejected  his 
testimony;  and  the  question  is,  whether  he  was  right  in  so 
doing? 

All  evidence  of  handwriting,  except  where  the  witness 

<«)  In  Lowe  yJoUige^  1 W.  Bl.  3«6.    {h)  KeelingY.  Ball,  Peate's  App.  8S. 
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sees  the  document  written,  is  in  its  nature  comparison*  It 
is  the  belief  which  a  witness  entertains  upon  comparing  the 
writing  in  question  with  an  exemphir  in  his  mind  derived 
from  some  previous  knowledge.  That  knowledge  may 
have  been  acquired  either  by  seeing  the  party  write,  in 
which  ease  it  will  be  stronger  or  weaker,  according  to  the 
number  of  times,  and  the  periods,  and  other  circumstances, 
under  which  the  witness  has  seen  the  party  write,  but  it  will 
be  sufficient  knowledge  to  admit  the  evidence  of  the  wit<- 
ness,  (however  little  weight  may  be  attached  to  it  in  such 
cases,)  even  if  he  has  seen  him  write  but  once,  and  then 
merely  signing  his  surname;  {Garrtlk  v.  Alexander  (a), 
Potoell  V.  Ford  (6),  Lewis  v.  Sapio  {c) ;)  or  the  knowledge 
may  have  been  acquired  by  the  witness  having  seen  letters 
or  other  documents,  professing  to  be  the  handwriting  of 
the  party,  and  having  afterwards  communicated  personally 
with  the  party  upon  the  contents  of  those  letters  or  docu- 
ments, or  having  otherwise  acted  upon  them,  by  written 
answers  producing  further  correspondence,  or  acquiescence 
by  the  party  in  some  matter  to  which  they  relate,  or  by  the 
witness  transacting  with  the  party  some  business  to  which 
they  relate,  or  by  any  other  mode  of  communication  between 
the  party  and  the  witness,  which,  in  the  ordinary  course  of 
the  transactions  of  life,  induces  a  reasonable  presumption 
that  the  letters  or  documents  were  the  handwriting  of  the 
party;  Lord  Ferrers  v.  Shirley  {d)f  Carey  v.  Pittie),  Tharpe 
V.  Oisburne  {J),  Harrington  v.  Fry  (g).  Evidence  of  the 
identity  of  the  party  being  of  course  added  aliunde,  if  the 
witness  be  not  personally  acquainted  with  him.  These  are 
the  only  modes  of  acquiring  a  knowledge  of  handwriting, 
which  have  hitherto,  as  far  as  I  have  been  able  to  discover 
in  our  law,  been  considered  sufficient  to  entitle  a  witness 
to  speak  as  to  his  belief  in  a  question  of  handwriting.     In 

(a)  4  Esp.  87.  (e)  Peake*8  App.  Cases,  130. 

(6)  2  Stark.  164.  (/)  9  C.  &  P.  21. 

(c)  1  M.  &  M.  34.  (g)  Ry.  &  M.  90. 

Id)  Bull.  N.P.  S36;  Fitz.  195. 
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botli,  the  witness  ac^eires  iiis  knowledge  bj  Us  own  ob-         jssr. 
•eiration  upoii  facto  oomkig  under  his  own  eye^  and  as  (o 
which  he  does  not  rely  on  the  information  of  others;  and 
the  knowledge  is  nsuaily,  and  especially  in  the  latter  nM>de^ 
scqnired  iwddentaily,  and,  if  I  may  so  say,  nnintentionally, 
wilboot  reference  to  any  particular  object,  person,  or  do- 
canent.     A  third  mode  ts  new  sought  to  be  introduced, 
nameljy  by  satisfying  the  witness,  by  some  iirfbnitation  or 
evidence,  that  a  number  of  papers  are  in  the  handwriting  of 
the  party,  and  then  desiring  him  to  study  those  papers,  se 
as  to  acquire  a  knowledge  of  the  handwriting,  and  fix  an 
exemirfnr  in  his  mind,  and  afterwards  putting  into  his  hand 
ihc  wnting  in  question,  and  asking  his  belief  respecting  it; 
or  hy  merely  putting  certain  papers  into  the  witness's  hands, 
without  telling  him  who  wrote  them,  and  desiring  him  to 
study  tbem,  and  acquire  a  knowledge  of  the  handwriting, 
and  afterwards  shewing  him  the  writing  in  question,  and 
asking  bis  belief  whether  they  are  written  by  the  same  per- 
son, and  calling  evidence  to  prove  to  the  jury  that  tbe  former 
aie  die  handwriting  of  the  party,  which,  perhaps,  may  be 
considered  as  the  same  process  in  effect,  expressed  in  other 
words.    The  very  foundation  of  this  mode  is  the  establish- 
ment of  the  fact,  that  the  papers,  from  studying  which  the 
witness  is  to  acquire  his  knowledge,  are  the  handwriting  of 
-the  party.    Now,  that  fact  must  be  established  either  by  the 
acknowledgment  of  the  party,  or  by  the  information  of  third 
persons;  assuming  the  witness  to  be  the  only  person  to  be 
satis6ed  of  the  fact,  it  is  obvious  that  the  acknowledgment 
of  the  party,  if  the  witness  be  called  to  affirm  the  hand- 
writing, would  be  a  most  unsafe  ground  on  which  to  act, 
and  was  so  considered  by  Lord  Kenyan,  in  Stranger  v. 
Senrile(a);  and  if  the  witness  be  called  to  disaffirm  the  hand- 
writing, the  acknowledgment  of  the  party,  unless  he  be  a 
party  to  the  suit,  ought  not  to  bind  the  litigants ;  and  if  he 
be  a  party  to  the  suit,  it  may  fairly  be  urged  that  the  case 
«ooM  come  within  the  second  mode  of  acquiring  knowledge 

(a)  1  Esp.  14. 


48  CASES  IN  THE  KINO's  BENCH, 

1837.        above  suggested,  namely,  by  a  direct  commuoication  with 
the  party.     The  other  modes  of  satisfying  the  witness,  viz. 
by  the  information  of  third  persons,  is  equally  open  to  ob- 
jection^ as  it  must  be  given  behind  the  back  of  one  or  both 
of  the  litigant  parties,  and  would  obviously  be  most  unsafe 
and  unfair.     The  jury,  therefore,  must  be  satisfied  of  the 
fact.    Now  that  must  be  by  evidence,  and  will  raise  a  num- 
ber of  collateral  issues  foreign  to  those  on  the  record,  and 
for  which  one  of  the  litigants  must  of  necessity  be  wholly 
unprepared,  in  addition  to  the  danger  of  unfair  selection  by 
the  other  litigant  who  produces  the  papers.    I  need  hardly 
advert  to  the  great  inconvenience  and  waste  of  time  which 
will  be  incurred  by  such  a  wide  range  of  collateral  matter, 
nor  to  the  observation,  that  the  proof  of  the  papers  in  those 
collateral  issues  might  be  by  calling  a  witness  who  had  ac- 
quired his  knowledge  of  the  handwriting  in  the  very  same 
way,  from  other  papers,  which  would  equally  require  to  be 
proved;  and  so  it  is  obvious,  that  the  same  process  as  is 
now  attempted  might  be  repeated  ad  infinitum,  and  lead  to 
no  conclusion.   But  if  the  proof  of  the  papers  in  those  col- 
lateral issues  be  by  calling  witnesses  who  have  acquired 
their  knowledge  of  the  handwriting  by  either  of  the  two 
modes,  which  I  consider  to  be  the  only  legitimate  modes, 
those  witnesses  must,  from  the  nature  of  the  evidence,  be 
much  more  competent  to  form  an  opinion  as  to  the  hand- 
writing really  in  question  in  the  cause,  than  the  witness 
whose  evidence  is  proposed  to  be  introduced  by  such  a 
process.     And,  after  all,  when  that  evidence  is  introduced, 
what  is  it,  but  a  comparison  of  handwriting?    Now  a  direct 
comparison  of  handwriting  by  a  witness  has  been,  with  the 
exception  of  one  or  two  supposed  cases,  uniformly  rejected ; 
and  it  is  only  in  very  recent  times  that  a  jury  has  been  al- 
lowed to  institute  such  a  direct  comparison,  and  even  that 
has  been  confined  to  a  comparison   between   documents 
proved  and  given  in  evidence  in  the  cause,  being  relevant 
to  the  issues  raised  on  the  record,  and  which,  being  before 
the  jury,  it  is  hardly  possible  to  prevent  a  comparison  being 
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instituted,  Griffith  v.  Williams(a),  SoUta  v.  Yarrow  {b),  ^  ^^7- 
BexY.  M organic),  Allport  v.  Meekid),  Brwnagev.  i2tce(e). 
Ooe  authority  to  the  contrary  is  to  be  found  in  Allesbrook 
▼.  Roach  (/).  But  this  Court  recently,  in  the  case  of  Doe 
y.  Newton  (g),  has  expressly  determined  that  documents 
irrelevant  to  the  issues  on  the  record  shall  not  be  received 
in  evidence  at  the  trial,  in  order  to  enable  ^jury  to  institute 
such  a  comparison,  much  less  can  it  be  permitted  to  intro- 
duce tbem  in  order  to  enable  a  witness  to  do  so. 

I  know  that  it  is  thought  by  many  persons,  that  direct 
comparison  of  handwriting  is  more  satisfactory  than  I  am 
disposed  to  consider  it.  In  a  work  of  great  merit,  Starkie 
on  Evidence,  vol.  ii.  p.  375,  there  is  this  passage:  ''It  can- 
not, however,  be  denied,  that  abstractedly,  a  witness  is  more 
likely  to  form  a  correct  judgment  as  to  the  identity  of  hand- 
writing, by  comparing  it  critically  and  minutely  with  a  fair 
and  genuine  specimen  of  the  party's  handwriting,  than  he 
would  be  able  to  make  by  comparing  what  he  sees  with  ihe 
faint  impression  made,  by  having  seen  the  party  write  but 
once,  and  then  perhaps  under  circumstances  which  did  not 
awaken  bis  attention."  I  agree  to  that  passage  in  its  very 
words.  Then  the  weakest  possible  degree  of  knowledge 
which  can  arise  from  seeing  a  person  write,  is  contrasted 
with  the  strongest  possible  degree  which  can  arise  from  a 
direct  comparison;  and  it  is  assumed  that  the  specimens  are 
fair  and  satisfactorily  proved,  which  I  will  venture  to  say 
they  will  not  be  in  one  case  in  an  hundred.  But  generally 
I  am  of  opinion,  that  the  comparison,  even  of  an  admitted 
fair  specimen  with  a  disputed  writing,  is  far  from  satisfac- 
tory. Nothing  can  be  more  fanciful  than  the  opinions 
persons  are  apt  to  form  from  such  comparison, — some 
dwelling  on  the  general  character,  some  on  the  peculiar 
turn  of  a  particular  letter,  and  other  minute  circumstances 

(fl)  1  C.  &  J.  47.  (e)  7  C.  &  P.  548. 

(6)  I  M.  &  R.  113.  If)  1  Esp.  351. 

(c)  1  M.  &  R.  133,  note.  (g)  1  N,  &  P.  1. 

(rf)  4  C.  &  P.  267. 
VOL.  II.  B 


50  CASES  IK  THE  KING's  BENCH, 

1837.  of  similitude  or  discrepancy,  which  every  man  in  his  own 
experience  must  know  may  arise  from  the  different  pen  or 
ink,  or  haste,  or  deliberation,  with  which  the  same  person 
writes  at  different  times.  To  my  mind,  I  confess,  the 
knowledge  of  the  general  character  of  any  person's  hand- 
writing, which  a  witness  has  acquired  incidentally  and  un- 
intentionally, under  no  circumstances  of  bias  or  suspicion, 
is  far  more  satisfactory  than  the  most  elaborate  comparison 
of  even  an  experienced  person,  called  by  one  side  or  the 
other,  with  a  particular  object.  I  find  no  express  authority 
that  direct  comparison  of  handwriting  is  admissible  in  evi- 
dence, but  many  to  the  contrary.  It  is,  indeed,  said,  by 
Pemberton  J.  in  the  Seven  Bishops'  case  (a),  "  That  in  every 
petty  cause,  where  it  depends  upon  comparison  of  hands, 
they  used  to  bring  some  of  the  party's  handwriting,  which 
may  be  sworn  to  be  the  party's  own  hand,  and  then  it  is  to 
be  compared  in  Court  with  what  is  endeavoured  to  be 
proved,  and  upon  comparing  them  together  in  Court,  the 
jury  may  look  upon  it  and  see  if  it  is  right;" — and  he  was 
arguing  against  any  such  comparison  in  a  criminal  case. 
If  such  was  the  practice,  it  has  long  ceased  to  be  so ;  and 
the  distinction  between  civil  and  criminal  cases,  as  to  rules 
of  evidence,  is  no  longer  recognized.  However,  on  looking 
to  the  report  of  the  Seven  Bishops'  case,  it  is  plain  that  no 
question  of  direct  comparison  arose;  the  question  really 
was,  whether  witnesses  who  had  never  seen  the  parties 
write,  but  had  seen  writings  supposed  to  be  theirs,  were 
admissible?  The  Court  constantly  said  that  they  were  not, 
and  compelled  the  crown  to  prove  the  writing  by  other  evi- 
dence; and  accordingly  an  admission  by  all  the  defendants 
of  their  signatures  to  the  alleged  libel  was  proved.  So  in 
Algernone  Sidney's  case(i),  no  evidence  of  direct  compari- 
son of  handwriting  was  given,  and  some  of  the  witnesses 
swore  that  they  had  seen  him  write.  Yet  in  the  bill  for 
reversing  his  attainder,  it  is  stated,  that  he  was  convicted  by 

(a)  4  St.  Trials,  342.  (b)  3  St.  Trials,  802. 
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illegal  evidence  of  comparison ;  which,  so  far  as  it  goes,         i837. 
shews  that  such  comparison  was  not  at  that  time  considered       ^""^y^ 
to  be  legitimate  evidence.  v. 

Comparison  of  handwriting  has,  indeed,  been  allowed  in  Suckermore. 
the  proof  of  very  ancient  documents,  where,  from  lapse  of 
time,  no  living  person  could  have  any  knowledge  of  the 
handwriting  from  his  own  observation,  as  in  Hoe  v. 
Rawlifigs {a),  Morewood  v.  Wood (6),  Taylor  v.  Cook(c)^ 
Doe  V,  Tarver{d)\  but  this  has  been  allowed  from  ab- 
solute necessity,  and  the  impossibility  of  better  evidence 
being  adduced.  Direct  comparison  by  a  witness  was  ex- 
pressly rejected  by  Lord  Kenyon^  in  Stranger  v.  Searle  (e\ 
and  also  in  Clermont  v.  Tullidge(f) ;  and  it  was  conceded 
in  argument  at  the  bar  in  the  present  case,  that  the  uniform 
practice  in  the  Courts  for  many  years  has  been  not  to  re- 
ceive such  evidence.  In  the  case  of  Burr  v.  Harper  (g), 
Dallas  C.  J.  allowed  what  I  consider  to  have  been  com- 
parison of  handwriting,  and  I  do  not  think  that  decision 
right;  it  was  never  brought  under  review,  because  the 
verdict  was  against  the  party  in  whose  favour  it  was  made. 
I  do  not,  under  these  circumstances,  feel  that  I  am  obliged 
by  authorities  to  admit  of  any  mode  of  acquiring  a  know- 
ledge of  handwriting,  except  the  two  above  suggested;  and 
for  the  reasons  already  stated,  I  am  of  opinion  that  no  otbei 
mode  ought  to  be  introduced,  and  that  the  learned  judge 
was  right  in  rejecting  the  evidence. 

Lord  Denman  C.  J. — A  person,  whose  name  appears 
as  an  attesting  witness  to  a  will,  is  called  by  the  defendant 
at  the  trial,  and  swears  that  he  attested  the  will,  and  saw 
the  testator  execute.  The  plaintiff's  case  is,  that  the  will 
was  not  genuine,  imputing  fraud,  if  not  conspiracy,  to  some 
of  the  parties  concerned*   To  this  attesting  witness  he  pro- 

(a)  7  East,  279.  (c)  1  Esp.  14. 

(b)  14  East,  327.  (/)  4  C.  &  P.  1. 

(c)  8  Price,  658.  (g)  Holt's  C.  N.  P.  420. 
{d)  Ry.  &  M.  141. 
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fesses  not  to  impute  peijuiy,  nor  participation  in  the  fraud : 
his  theory  is,  that  the  witness  attested  some  paper,  and  be- 
lieves the  will  produced  to  have  been  that  paper ;  but  the 
defendant  says,  that  the  witness  was  herein  deceived ;  that 
the  paper  which  he  signed  was  not  the  will,  though  he 
thought  so,  and  that  the  will  produced,  with  his  name,  was 
never  seen  by  him  before.  In  connection  with  other  facts, 
from  which  he  draws  this  inference,  he  proves  by  the  same 
witness  many  of  the  genuine  signatures  of  that  witness ; 
and  then  calls  a  second  witness,  who  obtaining  from  these 
an  acquaintance  with  the  character  of  the  attesting  witness's 
handwriting,  is  to  be  called  upon  afterwards  to  pronounce 
an  opinion  whether  the  attestation  to  the  will  is  in  the  same 
person's  handwriting.  That  is,  he  is  expected  to  give  in 
substance  the  following  testimony :  **  I  have  gained  a  know- 
ledge  of  the  handwriting  of  A,^  from  examining  all  the 
proved  signatures,  and  I  am  of  opinion  that  the  signature 
to  the  will  is  not  of  the  same  character  of  A*s  hand- 
writing;" from  which,  among  other  things,  the  jury  were 
required  to  conclude,  that  the  will  was  not  in  fact  attested 
by  A.  The  effect  of  this  evidence  is  not  under  considera- 
tion. When  the  witness,  with  unimpeached  character  and 
unimpaired  intellect,  came  to  swear  positively  to  facts,  on 
which  mistake  was  scarcely  possible,  and  to  that  handwriting 
with  which  no  living  person  could  be  so  conversant  as  him- 
self, one  can  hardly  imagine  any  position  of  the  cause,  in 
which  any  matter  of  opinion  could  afford  a  formidable  con- 
tradiction to  his  direct  proof.  In  the  present  case,  how- 
ever, such  a  state  of  things  doubtless  existed,  for  the  learned 
and  able  counsel  for  the  defendant  took  the  objection :  and 
we  are  bound  to  consider  whether  as  a  matter  of  strict  law 
the  plaintiff  bad  a  right  to  lay  before  the  jury  the  evidence 
that  was  witholden  from  them.  In  the  first  place,  I  think  it 
was  not  contended  at  the  bar,  that  evidence  of  opinion  on 
this  subject  was  not  receivable,  though  in  opposition  to  a 
positive  statement  of  fact.  And,  indeed,  however  specious 
at  first  sight,  such  an  argument  could  not  be  maintained  a 
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moment.    There  is  nothing  binding  in  the  most  positive        1837. 
assertions  of  the  most  knowing  witness ;  they  may  be  un-      ^^^^^ 
true«  from  ill  intention  or  mistake ;  and  if  untrue,  the  party  «. 

interested  should  be  allowed  to  offer  evidence  that  they  are  Suckermobk. 
so,  which  may  consist  of  a  variety  of  circumstances,  includ- 
ing the  character  of  handwriting.  Suppose^  exempli  gratia, 
a  man  to  have  sworn  that  he  saw  a  party  sign  and  execute 
a  bond,  the  evidence  of  all  who  were  best  acquainted  with 
that  party's  writing,  that  the  signature  was  not  in  their  opi- 
nion his,  would  surely  be  admissible.  Taking  it  then  as 
clear  that  the  undeniable  peculiarities  of  this  case  do  not 
preclude  evidence  of  opinion  as  to  the  handwriting,  the  only 
question  is,  whether  the  witness  called  to  pronounce  one 
had  suflScient  materials  for  forming  one,  to  be  admissible  for 
that  purpose.  And  he  appears  to  stand  exactly  in  the  same 
situation  as  he  would  have  done  if  called  to  speak  of  the 
handwriting  of  a  party  to  the  suit,  whether  for  or  against 
the  genuineness  of  the  document.  He  may  have  been 
called  for  the  plaintiff  to  prove  the  defendant's  signature  to 
a  bill  or  bond.  He  did  not  see  him  sign  it,  nor  has  he  ever 
seen  him  write :  but  this  is  confessedly  immaterial,  if  he 
has  had  other  adequate  means  of  obtaining  a  knowledge  of 
hb  handwriting.  Such  is  the  rule,  as  Mr.  Siarkie(a)  un- 
derstands it,  not  in  terms  warranted  by  the  page  of  Buller^s 
Nisi  Prius,  cited  in  his  note,  but  fairly  resulting  from  the 
practice.  Within  what  narrow  limits  can  the  line  be  drawn? 
The  letters,  forming  one  side  of  a  correspondence,  do  not 
prove  the  handwriting,  because  addressed  to  a  particular 
person :  that  person's  evidence  may  be  requisite  to  shew 
that  A*  had  in  some  way  recognized  the  letters  bearing  ui.'s 
signature,  and  was  therefore,  probably,  the  individual  who 
wrote  them;  but  this  is  quite  different  from  a  knowledge 
of  the  handwriting,  whether  they  proceeded  from  A,,  or 
from  any  other.  The  clerk,  who  constantly  read  the  letters, 
the  broker  who  was  ever  consulted  upon  them,  is  as  com- 
petent to  judge  whether  another  signature  is  that  of  the 

(a)  2  Stark,  un  £vid.  372. 
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1837.         writer  of  the  letters,  as  the  merchant  to  whom  they  were 

^"^^  "^^      addressed.    The  servant,  who  has  habitaally  carried  letters 
Doe  .  .   . 

97,  addressed  by  me  to  others,  has  an  opportunity  of  obtammg 

Slckermore.  g  knowledge  of  my  writing,  though  he  never  saw  me  write, 
or  received  a  letter  from  me.  In  a  nisi  prius  case.  Smith 
V.  Saiitsburi/ (a),  it  was  necessary  to  prove  the  handwriting 
of  an  attesting  witness.  The  defendant's  attorney  was 
sworn,  and  said  that  he  believed  be  knew  the  handwriting, 
for  he  had  seen  the  same  signature  to  an  affidavit  used  by 
the  plaintiff's  attorney  at  an  earlier  stage  of  the  cause. 
Parke  J.  overruled  an  objection  to  the  evidence,  observing, 
*'  If  it  was  mere  comparison  of  hands,  it  would  not  do; 
but  it  is  not  so ;  the  witness  says  he  took  notice  of  the  sig- 
nature, and  in  his  mind  formed  an  opinion,  which  enabled 
him  to  come  to  his  belief;  I  have  no  doubt  that  it  is  evi* 
dence."  In  ancient  documents  knowledge  of  an  officer's 
handwriting  is  frequently  obtained  by  an  observation  of  his 
signature  to  papers  which  he  would  be  called  upon  officially 
to  sign :  and  a  witness,  speaking  from  that  knowledge,  may 
give  an  opinion  whether  any  particular  writing  was  made 
by  the  same  person.  The  process  is,  therefore,  recognized 
as  one  which  may  enable  one  man  to  form  a  competent 
opinion  as  to  the  handwriting  of  another. 

Pausing  here  for  a  moment,  I  roust  fairly  say,  that  I 
think  the  syllogism  complete.  Opinion  is  evidence  of 
handwriting,  where  it  is  founded  on  knowledge  obtained 
from  inspection  of  documents  proved  to  be  written  by  the 
same  party — the  opinion  tendered  here  was  founded  on 
such  knowledge.  If,  however,  any  rule  excluding  such 
evidence  had  been  promulgated  by  competent  authority,  I 
should  at  once  have  yielded  my  own  views.  I  find  no  such 
rule  laid  down ;  nor  can  I  deduce  one  from  the  mere  cir- 
cumstance, that  opinion  of  handwriting  has  hitherto  been 
formed  on  other  means  of  forming  one.  The  consequences 
of  excluding  knowledge  so  obtained  may  be  in  the  highest 
degree  injurious  to  the  interests  of  truth.     Suppose  for  ex- 

{a)  5C.&P.  196, 
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ample,  that  instead  of  Lord.  Eidon,  some  person  of  very        1837. 
inferior  rank  had  appeared  to  be  the  attesting  witness;  that 
be  was  dead  at  the  time  of  the  trial ;  that  conspirators,  who 
forged  the  deed,  had  been  intirely  unacquainted  with  his  Suckermork. 
ipode  of  writing.     The  production  of  the  instrument,  and 
a  perjured  oath  that  he  in  fact  attested,  would  set  up  the 
forgery.    A  clear  knowledge  of  the  character  of  this  roan's 
writing  would  at  once  defeat  the  fraud.     But  the  means  of 
obtaining  such  knowledge  might  be  unattainable  from  any 
one  who  bad  either  seen  him  write,  or  had  held  any  corre- 
spondence with  him.  From  documents,  satisfactorily  proved 
to  have  been  written  by  the  witness,  possibly  never  heard 
of  till  the  eve  of  the  trial,  complete  demonstration  might 
be  obtained.     Similar  evidence,  proving  the  genuineness  of 
a  disputed  attestation,  might  save  the  life  of  a  person  ac- 
cused of  forgery.     I  adopt,  therefore,  the   rule   in  Mr. 
Starkie's  work,  which  I  think  as  important  as  it  is  intelli- 
gible.    No  single  authority  cited  in  opposition  to  the  rule 
was  applicable  to  this  point,  or  rather  Mas  favourable  to  the 
defendant's  argument.     Ferrers  v.  Shirley  (a),  if  it  proves 
any  thing,  is  against  him ;  for  there  the  Court  would  have 
received  evidence  of  a  witness's  opinion  on  the  handwriting 
to  an  attestation,  if  the  papers,  on  which  the  opinion  was 
founded,  bad  been  traced  to  the  attesting  witness.     It  was 
the  proof  of  identity  that  failed ;  Stranger  v.  Searle  (6)  was 
before  Lord  Kenyan  in  1793.     The  defence  to  an  action 
brought  on  the  acceptance  of  a  bill,  was  forgery  of  the  sup- 
posed acceptor's  name.     The  usual  evidence  of  belief  hav- 
ing been  given  by  the  plaintiff,  the  defendant  produced  other 
writings  as  his,  for  the  purpose  of  comparing  them  with 
the  bill  sued  on.    The  objection  here  taken  was  a  prelimi- 
nary one;  that  **  it  did  not  appear  which  was  the  real  hand- 
writing of  the  defendant,  both  being  proved  by  witnesses, 
and  that  it  was,  besides,  judging  from  a  comparison  of 
hands."   The  reporter  says,  "  Lord  Kenyan  ruled,  that  the 
witness  should  not  be  allowed  to  decide  on  such  compari- 
son of  hands."  This  ruling  appears  correct  on  both  grounds, 
(a)  Fitzg.  195.  (6)  1  Esp.  14. 
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1837.        but  it  does  not  touch  our  present  argument.    For  here  the 
other  documents  were  proved  genuine  by  the  witness  himself, 
and  the  inference  was  not  sought  to  be  drawn  from  compar- 
ing the  papers,  but  from  enabling  another  witness  to  obtain 
a  knowledge  of  the  handwriting  from  the  papers  so  proved, 
and  then  apply  it  to  the  paper  in  dispute.  There  was,  how- 
ever, in  that  case  a  direct  tender  of  evidence  of  opinion  so 
formed  ;  for  the  defendant's  counsel  there  observed,  *'  that 
the  witness  had  seen  the  defendant  write  several  times ;" 
but  on  his  adding,  that  this  was  "  when  the  defendant  had 
written  his  name,  for  the  purpose  of  shewing  the  witness 
his  manner  of  writing,"  Lord  Kenyan  rejected  the  evidence, 
''  as  the  defendant  might  write  differently  from  his  common 
mode  of  writing,  through  design."    This  objection  scarcely 
required  the  acuteness  of  that  great  judge,  but  is  quite  fo- 
reign to  the  present  discussion.    In  Allesbrook  v.  Roach{d) 
a  similar  defence  was  made.     After  the  usual  evidence  of 
belief,  and  apparently  for  the  purpose  of  strengthening  it, 
"  another  witness  was  called,  who  had  in  his  possession 
five  bills  of  the  defendant's,  which  had  been  proved  under 
his  commission.     Upon  being  shewn  the  bill  upon  which 
the  action  was  brought,  he  said  he  did  not  think  the  accept- 
ance was  the  defendant's  writing."    This  appears  precisely 
similar  to  the  evidence  rejected  in  the  present  instance. 
The  reporter  adds,  "  Upon  comparing  these  with  the  ac- 
ceptance, they  were  evidently  dissimilar."     He  does  not 
say  by  whom  the  comparison  was  made ;  we  must  take 
this,  I  think,  to  have  been  done  by  consent.     Then  on  the 
defendant's  part,  a  witness,  who  had  seen  defendant  write, 
declared  his  belief  that  the  acceptance  was  not  his  writing. 
Then  the  counsel  offered  to  the  jury  several  other  bills,  ad- 
mitted to  be  of  the  defendant's  writing,  and  desired  the  jury 
to  compare  them — a  course  which  was  objected  to,  but  al- 
lowed by  Lord  Kenyan.    This  case  surely  does  not  assist 
the  plaintiff's  objection  here,  since  the  course  there  passed 
unquestioned,  which  was  here  declared  inadmissible,  and 
the  opinion  of  the  learned  judge,  that  the  jury  might  com- 
(a)  1  Esp.  351. 
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pare  writings,  does  not  make  out  that  he  would  have  ex-  18S7. 
duded  opinion  founded  on  other  documents  proved  aliunde 
to  be  genuine.  The  next  case  in  order  of  time,  which  never 
fails  to  be  mentioned  when  evidence  of  handwriting  is  de- 
bated, Goodtitte  d.  Revett  v.  Braham  (a),  furnishes,  how- 
ever, by  no  means  so  valuable  an  authority  as  we  might 
expect  to  find  in  a  trial  at  bar.  The  questionable  evidence 
there  received  was  withdrawn  by  the  Court  from  the  atten- 
tion of  the  jury.  And  shortly  after,  in  Carey  v.  Pitt{b),  Lord 
Kenyan  expressly  pronounced  it  inadmissible;  Rex  v. 
Gi/or(c)  is  in  its  circumstances  very  near  the  present  case. 
And  though  only  a  nisi  prius  decision,  I  apprehend  that  it 
has  always  been  considered  good  law.  The  defendant  was 
tried  for  a  libel  said  to  be  written  in  a  feigned  hand.  A 
person  from  the  post  office,  supposed  to  be  skilful  in  the 
detection  of  forgeriesy  was  asked  to  look  at  certain  writings 
in  the  defendant's  natural  hand,  and  then  at  the  libel,  and 
give  his  opinion  whether  the  libel  was  in  the  same  writing. 
Hotham  B.,  after  hearing  a  very  extended  argument,  rejected 
the  evidence.  If  this  witness  had  been  desired  to  look  at 
those  papers  the  day  before,  in  order  to  gain  acquaintance 
with  the  character  of  the  writing,  that  case  would  have  been 
identical  with  the  present.  Can  this  difference  between 
the  modes  of  questioning  the  witness  make  the  evidence 
receivable  in  one  case  and  not  in  the  other  ?  I  apprehend 
that  it  may.  Ttie  distinction  is  doubtless  very  subtle,  and 
in  practice  the  two  operations  of  the  mind  will  be  likely  to 
run  into  each  other.  But  there  is  an  essential  difference 
between  casting  our  eye  at  the  same  moment  on  two  objects 
placed  before  us,  in  order  to  judge  of  their  resemblance  and 
acquiring  familiarity  with  a  certain  character  of  handwriting, 
in  order  to  judge  afterwards  whether  a  document  bears  that 
character.  Mr.  Starhe  thinks  the  former  a  much  more 
satisfactory  method ;  but  I  cannot  agree  with  his  remark. 
An  ingenious  forgery  might  counterfeit  every  line  and  angle 

(a)  4  T.  R.  497.  (h)  Peake's  App.  130.  (c)  4  Esp.  117. 
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1837.        SO  correctly,  that  to  a  common  eye  no  discrepancy  should 
betray  itself,  and  yet  one  who  has  an  intimate  knowledge  of 
the  individual  might  detect  a  striking  difference  in  the  ge- 
neral character  of  the  handwriting,  as  twins  may  present  no 
observable  diversity  to  a  stranger,  and  yet  be  distinguished 
at  a  glance  by  their  parents.    Besides,  in  taking  a  witness's 
opinion  on  such  a  point,  an  appeal  seems  to  be  made  to 
his  experience  and  skill,  while  the  mere  ocular  comparison 
of  two  documents  in  juxta-position  looks  like  a  mechani- 
cal proceeding — a  mere  act  of  measurement.      Whether 
these  reasons  may  be  thought  satisfactory  or  not,  there  can 
be  no  doubt  that  in  former  times  the  law,  while  it  daily 
acted  on  opinion  derived  from  knowledge  of  the  character, 
regarded  comparison  of  hands   as   extremely  dangerous. 
The  legislature  in  1  Will.  S^  Mary  (private,  c.  7,)  declared 
accordingly  the  attainder  of  a  Sidney  void  as  against  law, 
because  the  ^'  jury  were  directed  to  believe  the  writing  his, 
by  comparing  it  with  other  writings  of  his."     Mr.  Starkie 
seems  to  think  this  recital  incorrect,  according  to  our  pre- 
sent notion  of  comparison  of  hands ;  and  so  it  certainly  is,  if 
the  report  of  the  trial  in  the  State  Trials  is  faithful.  Whether 
it  is  or  not,  we  have  no  means  of  deciding.      Jeffries  is 
charged  with  falsifying  these  reports  in  some  instances, 
and   it  is   extraordinary  that  his   summing  up  omits  all 
mention  of    Sheppard,  the   first   of   the    three   witnesses 
said   to   have  spoken   to   the    prisoner's    writing    on   the 
trial.     None  of  the  numerous  pamphlets,  however,  impute 
to  the  report  any  misrepresentations  in  this  matter  of  law. 
On  the  other  hand,  when  the  act  for  reversing  Sidney's 
attainder  passed,  the  memory  was  green  of  the  atrocious 
trial  which  produced  it,  and  the  foulness  of  the  admitted 
proceedings  rendered  all  exaggeration  or  mis-statement  su- 
perfluous.    But,  at  any  rate,  the  act  is  a  legislative  declara- 
tion, sanctioned,  as  we  must  believe,  by  Somers  and  the 
other  great  lawyers  then  in  office,  that  comparison  of  hands, 
in  the  sense  in  which  they  understood  it,  was  not  a  legiti- 
mate mode  of  judging  of  handwriting.     And  though  there 
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maj  be  a  mistake  in  supposing  that  course  to  have  been         1837. 
porsued  in  Sidney^s  trial,  no  other  sense  can  be  assigned  to      ^^^"^^ 
the  words  of  the  statute,  but  that  which  Mr.  Siarkie  states  as  9. 

the  present  meaning  of  comparison  of  hands,  i.  e.  **  an  ac«  Suc^saMORB. 
taal  comparison  of  one  writing  with  another,  in  order  to 
ascertain  whether  both  were  written  by  the  same  person.** 
Cases  to  this  effect  are  collected  in  a  note  in  Starkie,  p.  374, 
though  in  the  following  page  an  extract  is  given  from  the 
chapter  on  Evidence  in  Buller's  Nisi  Prius,  which  speaks 
of  proving  the  writing  of  one  instrument  by  a  comparison 
with  others ;  and  Le  Blanc  J.  twice  admitted  a  comparison 
of  ancient  documents  (a),  observing,  that  at  that  distance  of 
time  no  better  evidence  could  be  obtained.  Whether  bet- 
ter or  not,  I  will  not  undertake  to  determine ;  but,  plainly, 
Holroyd  J.  (one  of  the  most  accurate  lawyers  and  profound 
thinkers  that  ever  sat  on  the  bench)  was  certainly  aware  of 
a  different  mode  of  proceeding  with  ancient  documents,  and 
one  more  conformable  with  what  appears  to  have  been  the 
ancient  practice ;  for  he,  in  the  same  note,  appears  to  have 
ruled  differently  in  such  a  case.  A  witness  produced,  who 
was  able  to  swear,  from  his  having  examined  several  of  such 
signatures,  that  he  had  obtained  sufficient  knowledge,  was 
permitted  to  give  an  opinion  with  respect  to  handwriting 
without  an  actual  comparison.  The  same  note  indeed  re- 
fers to  a  most  remarkable  case  of  Doe  v.  Tarver,  in  which 
Lord  Tenterden  directed  a  person  producing  a  paper  bearing 
a  steward*s  signature,  to  compare  it  with  other  signatures  of 
the  same  steward  in  books  belonging  to  the  manor,  and  say 
upon  oath  whether  he  believed  that  the  writings  were  by  the 
same  person ;  observing,  that  he  remembered  Lawrence  J., 
at  Worcester,  directing  a  Mr.  B.Pricej  accidentally  present, 
to  compare  a  certain  ancient  writing  with  others,  purporting 
to  be  written  by  the  same  person,  and  give  his  opinion  on 
the  identity  of  the  writing.  I  presume  that  the  same  course 
was  taken  in  Roe  v.  Rawlings{a),  It  does  not  appear,  how- 
ever, that  any  objection  was  made  to  this  method  of  form- 
ing an  opinion  on  the  writing ;  nor  can  it  be  supposed  that 
(a)  Roe  V.  Raalingx,  7  East,  279. 
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1837.  any  party  would  be  interested  in  preferring  the  one  mode  of 
proof  to  the  other ;  nor,  indeed,  is  it  quite  clear  in  fact  that 
the  method  prescribed  by  Holroyd  J.  was  not  adopted  by 
the  three  other  learned  judges  who  have  been  named,  and 
the  comparison  made  with  the  idea  in  the  witness's  mind, 
not  with  the  paper  itself.  Even  if  it  was  not,  and  supposing 
the  direct  comparison  to  be  right,  it  would  not  follow  that 
that  method  was  wrong,  since  both  may  be  proper  and  ad- 
missible ;  and  if  it  was  not  inadmissible,  I  am  at  a  loss  to 
discover  any  difference  between  that  evidence  and  the  evi- 
dence which  has  been  excluded  on  the  trial  now  under  con- 
sideration. 

But  we  are  not  now  concerned  in  deciding  between  two 
methods  of  arriving  at  a  knowledge  of  handwriting,  but 
whether,  when  the  genuineness  of  it  is  in  issue,  the  know- 
ledge that  may  be  derived  from  other  productions  of  the 
same  hand,  is  to  be  altogether  excluded  from  the  inquiry. 
Now,  for  my  own  part,  I  am  ready  to  avow  my  entire  con- 
currence in  the  sentiments  of  my  brother  Peake  on  this 
point,  but  that  my  opinion  goes  much  farther  than  his.  He 
says,  after  reviewing  the  cases  of  Macferson  v.  Thoytes  (a). 
Rex  v.  Cator{b),  and  others  of  the  same  period,  "The  analo- 
gies of  law,  however,  appear  strongly  to  support  the  admis- 
sibility of  this  evidence ;  for  opinion,  founded  on  observa- 
tion and  experience,  is  received  in  most  questions  of  a 
similar  nature.  There  is  a  certain  freedom  of  character  in 
that  which  is  original  which  imitation  seldom  attains,  and 
the  want  of  that  freedom  is  more  likely  to  be  detected  by 
one  whose  attention  has  been  directed  to  the  subject,  than 
by  another  who  has  never  given  his  mind  to  such  pursuits. 
It  does  therefore  seem  rather  too  much  to  say  that  such 
evidence  is  in  all  cases  inadmissible;  though  it  certainly 
ought  to  be  received  with  great  caution,  and  meet  with  little 
attention,  unless  as  corroborating  other  and  stronger  evi- 
dence." With  regard  to  the  form  in  which  the  question 
was  proposed  in  the  late  trial,  if  the  examples  of  Lord 
Kenyan,  Le  Blanc  and  Lawrence  Js.,  and  Lord  Tenterden, 
(a)  Penke's  C.  N.  P.  20.  (6)  4  Esp.  117. 
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render  ii  doubtful  ivbetber  it  was  the  only  proper  form^  I         1837. 
think,  on  tracing  tbe  subject  tbrougb  tbe  books,  that  it  was      ^^ 
the  19105^  proper  form.     If  the  proved  document  and  the  v. 

controverted  are  both  in  Court,  and  the  witness  speaks  to  S^^*^*>'o"*« 
their  reseoiblance  or  difference  from  immediate  observation  > 
he  seems  to  perform  a  task  for  the  jury  which  every  one  of 
them,  even  though  illiterate,  might  as  well  perform  for  him- 
self. But  if  he  is  a  person  of  some  skill,  (however  low  in 
degree  and  however  generally  shared  with  him,)  he  does 
whaty  possibly,  the  jury  may  be  incompetent  to  do.  Even 
in  these  times  some  may  serve  as  jurors  who  cannot  read 
and  write ;  but  to  produce  a  person  who  could  barely  read 
and  write,  to  speak  of  his  own  knowledge  and  judgment  in 
handwriting,  would  rather  tend  to  throw  ridicule  than  any 
degree  of  light  on  the  cause.  The  witness  must  be  con- 
versant with  handwriting, — a  banker,  a  printer,  the  officer 
of  a  court  of  justice,  (which  was  the  description,  I  believe, 
of  Mr.  Price,  when  Lord  Tenterden  attended  the  Oxford 
circuit  as  a  barrister,  and  Lawrence  J.  placed  the  documents 
in  hb  hand,) — to  be  entitled  to  any  degree  of  authority. 
From  the  substitution  of  a  witness  for  the  jury  in  forming 
an  opinion  on  the  genuineness  of  handwriting,  an  advantage 
follows  so  great  and  obvious,  that  it  would  form  a  strong 
motive  for  so  framing  the  rule  of  evidence — I  mean  the  pre- 
vention of  that  distracting  multiplicity  of  issues  which  a  jury 
might  be  called  upon  to  try,  arising  out  of  every  one  of  the 
whole  number  of  documents  placed  before  them.  If  this 
should  be  done,  a  legitimate  argument  might  be  raised  from 
the  internal  evidence  of  the  contents  of  each  paper,  and  the 
nature  of  each  transaction  alluded  to  therein.  On  these 
points  the  party  could  not  be  expected  to  come  prepared, 
and  infinite  injustice  might  ensue  from  prejudices  of  every 
kind.  I  therefore  entirely  adhere  to  Doe  v.  Newton  {a)f  in 
which  we  refused  a  rule  nisi  for  a  new  trial,  moved  for 
on  the  ground  that  my  brother  Coleridge  had  excluded  pa- 
pers tendered  in  evidence  for  the  mere  purpose  of  being 

(a)  1  N.  &  P.  1. 
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1897.        compared  with    tome  which  were   provecL      Indeed,  in 
^■^y^^       Griffith  V.  Williams  V-,  which  was  urged  as  an  anthoritj 
9.  for  receiving  such  evidence,  the  Court  of  Exchequer  drew 

SocKEBMOfte.  precisely  the  line  which  I  think  the  true  one,  ohserring 
that  the  Court  and  jury  might  compare  letters  when  they 
bad  been  admitted  for  the  general  purposes  of  the  cause, 
though  witnesses  are  only  permitted  to  compare  them  with 
the  character  of  handwriting  impressed  on  their  own  minds. 
The  same  effect,  I  am  aware,  might  possibly  be  produced 
if  the  writing  from  which  the  handwriting  was  judged  of 
were  in  Court ;  for  I  apprehend  the  jury  might  then  desire 
to  see  the  documents  on  which  the  witness  judged;  and  my 
brother  Parke  has  informed  me,  that  at  nisi  prins  he  has 
felt  himself  bound  to  permit  them.  Prejudice  might  thus 
be  unfairly  excited  by  a  crafty  selection.  This  would  be 
an  abuse,  and  when  exposed  in  broad  daylight,  would  draw 
the  usual  consequences  of  taking  unfair  advantages  on  the 
party  making  the  attempt.  But  the  possibility  of  abuse  is 
no  reason  for  excluding  what  may  throw  light  on  the  truth, 
and  is  in  its  own  nature  evidence.  Some  other  matters 
were  discussed  at  the  bar,  connected  with  this  interesting 
subject,  which  do  not  require  a  detailed  notice.  On  the 
question,  whether  handwriting,  looked  at  by  itself,  is  genu- 
ine or  forged, — the  cases  appear  to  me  to  have  justly  ex- 
ploded the  notion  that  bare  inspection  by  the  most  skilful 
person  can  furnish  means  for  forming  an  opinion;  and 
Gurney  v.  Lang/ands  (i)  is  a  correct  decision,  I  think,  of 
Wood  B.,  supported  by  the  dicta  of  Lord  Tenterden  C.  J. 
and  Ilolroyd  J.,  that  such  an  opinion  cannot  be  received 
from  one  not  acquainted  with  the  handwriting  supposed  to 
be  imitated.  I  do  not  indeed  understand  how  such  evi- 
dence could  be  rejected  if  a  witness  should  swear  that  his 
habits  gave  him  the  requisite  skill ;  but  I  do  not  think  that 
either  Court  or  jury  would  believe  him,  or  place  the  least 
reliance  on  his  opinions.  Practically,  therefore,  this  chap- 
ter may  be  considered  as  expunged  from  the  book  of  evi- 
dence. 

(fl)  1  C.  &  J.  47.  (fi)  5  B.  &  A.  330. 
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I  know  not   whether  any  argument  was  raised  on  the        1837. 
knowledge  being  gained  post  litem  motam.     But  the  judg^         t\^^ 
ment  is  almost   always  formed  post  litem  motam,  both  on  9. 

handwriting  and  other  subjects  of  speculation.  There  Suckermoee. 
seems  no  reason  why  the  knowledge  should  not  be  obtained 
in  the  same  stage.  Indeed,  the  opinion  of  medical  men  is 
constantly  taken  on  facts  brought  to  their  knowledge  during 
the  trial.  On  the  whole,  I  think  the  question  regular,  and 
the  exclusion  of  the  evidence  improper;  but  the  Court 
bebg  equally  divided,  the  rule  for  a  new  trial  must  be  dis- 
charged. 

Rule  discharged. 


Ex  parte  H.  T.  Lee,  claiming  compensation  for  the  loss 
of  the  office  of  Town  Clerk  of  the  Borough  of  Lyme 
Regis. 

The  principal  facts  set  forth  in  Mr.  Zee's  affidavit  were     Under  the 

as  follows:  ^J'u'tS^**'?. 

o     .  .      .      1  t     I      !•    1         oftbeMunici- 

£lst  August,  1835.     Smith,  the  late  town  clerk,  died.       pal  Reform 

3 1st  August,  1835.  lee  was  appointed  town  clerk  on  4^c^76  f^^h^ch 
one  of  the  usual  prescriptive  days  for  such  appointment,  directs  that  an 
The  appointment  was  in  the  usual  form,  which  was  always  Jensationshall 
for  life.  be  assessed 

Lee  had  frequently  performed  the  duties  of  the  office  for  town  clerks  re- 

Smith,  who  resided  at  Axminster,  in  Devon ;  and  it  was  "J'^^d  from 
'  office  ander 

generally  understood  that  Lee  would  succeed  to  the  office  that  act,  a 

upon  a  vacancy.  f^SeTwhilst 

September  9,  1835.     By  the  66th  section  of  the  Muni-  the  bill  was 
cipal  Reform  Act,  5  &  6  Will,  4,  c.  76,  which  received  the  n,ent,  though 

royal  assent  on  that  day,  it  is  provided,  "  That  every  officer  ^^^  appoint- 
1  .  i»  i  y      roentwasm 

of  any  borough  who  shall  be  in  any  office  of  profit  at  the  the  usual  form 

for  life,  is  en- 
titled to  nominal  compensation  only  upon  being  so  removed. 
Where  the  right  to  compensation  is  pureijr  nominal,  the  Court  will  not  grant  a  man- 
damus. 

Whether  the  Court  of  King's  Bench  has  power  to  revise  the  decision  of  the  Lords  of 
the  Treasury,  upon  a  claim  of  compensation  under  this  statute,  qmrt. 
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1837.        time  of  the  passing  of  the  act  (9th  September^  1835,)  who 

^^T^"^^      shall  be  removed  from  his  office  under  the  provisions  of  the 
Ex  parte  . 

Lee,         act,  or  who  shall  not  be  re-appointed,  shall  be  entitled  to 

'"r^^"^  have  an  adequate  compensation  to  be  assessed  by  the 
counsel  and  paid  out  of  the  borough  fund,  for  the  salary, 
fees,  and  emoluments,  of  the  office  which  he  shall  so  cease 
to  hold ;  regard  being  had  to  the  manner  of  his  appoint- 
ment to  the  office,  his  term  or  interest  therein,  and  all  other 
circumstances  of  the  case/' 

September  10,  1835.  By  a  Treasury  minute  of  this 
date,  their  lordships  referred  to  an  act  of  1  WilL  4,  c.  58, 
by  which  the  legislature  had  secured  compensation  to 
officers  of  the  Courts  of  Law  upon  abolition  of  office ;  and 
their  lordships,  by  such  minute,  declared  that  they  con- 
sidered that  the  principle  adopted  by  the  legislature  in  the 
fore-cited  act,  might  fairly  be  applied  to  the  cases  of  the 
town  clerks,  and  that  they  were  of  opinion  that  in  all  cases 
where  such  officer  held  his  office  for  life,  or  where  the  usage 
had  been  such  as  to  raise  a  just  expectation  that  the  office 
should  continue  for  the  life  of  the  holder,  a  compensation 
of  not  less  than  two-thirds  of  his  profits  might  be  granted 
to  such  officer,  estimated  and  calculated  as  therein  men- 
tioned. 

January  1,  1836.  In  consequence  of  a  message  from 
the  mayor  Lee  attended  the  Guildhall,  when  it  was4)ro- 
poscd  that  Lee  should  be  continued  in  the  office.  This 
proposal  was  negatived,  and  H,  F,  Waring  was  appointed; 
upon  which,  the  mayor,  in  the  presence  and  the  hearing  of 
the  council,  said,  "  Mr.  Lee,  we  know  that  you  are  entitled 
to  compensation,  and  will  treat  you  honourably." 

June,  1836.  Lee  presented  his  claim  for  compensation, 
setting  forth  the  particulars  as  directed  by  the  act,  amount- 
ing to  1513/.,  being  the  value  of  an  annuity  for  the  life  of 
Lee,  for  two-thirds  of  the  clear  profits  of  the  office,  being 
the  lowest  scale  mentioned  in  the  Treasury  minutes  of  the 
10th  September. 

July  30,   1836.     Lee  was  informed  by  a  letter  from  the 
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town  clerk  that,  under  the  peculiar  circumstances  of  Lee's         i837. 

election  to  the  office,  the  council  did  not  consider  them-      '^^v*^^ 
I        •       -i?    «  •  1-  •  t  t  ^*  parte 

selves  justified  m  awardmg  any  compensation,  unless  under         Lee, 

the  directions  of  that  tribunal,  to  which  they  presumed  Sjce     '"I®  ^y""* 

would  apply. 

August,  1836.  Lee  presented  his  claim  to  the  Lords  of 
the  Treasury. 

September  2,  1836.  The  Treasury  sent  to  Lee  a  copy 
of  a  letter  addressed  to  their  lordships,  from  the  town  clerk, 
stating  that  the  council  had  rejected  the  claim  for  compen- 
sation because  Xee  had  previously  been  a  capital  burgess, 
and  becaasie  at  the  time  of  his  appointment  the  bill  had 
passed  the  Commons,  and  had,  with  certain  niodi6ca- 
tioos,  received  the  sanction  of  the  Lords ;  and  that  the  coun- 
cil submitted  to  their  lordships,  that  Zree's  services  for  the 
period  of  four  months,  with  the  morally  certain  prospect, 
from  the  first  day  of  his  election,  of  his  removal,  could  not, 
on  any  principle  of  justice,  entitle  him  to  any  compensa- 
tion. 

September  l6,  1836.  Lee  addressed  a  letter  to  the 
Treasury,  in  which  he  remarked  that  the  capital  burgesses 
were  always  selected  from  the  most  respectable  freemen ; 
and  that  the  knowledge  he  had  acquired  as  a  capital  burgess 
io  the  affairs  and  interest  of  the  corporation  would  scarcely 
render  him  less  eligible  to  execute  the  duties  of  town  clerk. 
That  for  many  years  before  the  death  of  Smith  it  was 
generally  understood  that  Lee  would  succeed  to  the  office 
whenever  a  vacancy  should  occur,  and  that  it  would  not  be 
material  that  the  event  of  Smithes  death  happened  whilst 
the  bill  was  before  parliament ;  that  it  was  true  that  the 
bill  had,  with  certain  modifications,  received  the  sanction 
of  the  House  of  Lords,  but  that  one  of  such  modifications 
was  a  clause  enacting  that  the  existing  town  clerks  should 
retain  their  office  for  life,  and  that  such  clause  actually 
stood  as  part  of  the  bill  at  the  time  of  Lee's  appointment, 
and  was  only  withdrawn  on  the  express  declaration  of  the 
noble  lord  at  the  head  of  His  Majesty's  government  '*  that 

VOL.  II.  F 
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1837.  be  was  ready  to  give  full  and  fair  compensation  to  town 
^-^""^^^^  clerks  for  all  the  emoluments  which  they  should  lose  by 
Lee,  ^be  operation  of  the  bill."  That  with  reference  to  the  alie- 
^"hI^^'"^  gation,  that  he  could  not,  upon  any  principle  of  justice, 
claim  compensation  for  four  months'  services,  he  submitted 
that  the  compensation  clause  clearly  contemplated  compen- 
sation for  the  loss  of  future  profits,  and  not  in  respect  of 
services  already  performed,  which  was  of  course  paid  for 
in  the  fees  of  office  as  they  accrued.  That  no  person  had 
suggested,  nor  could  suggest,  any  doubt  as  to  the  compe- 
tency of  Lee  to  till  the  office,  either  in  point  of  personal  re- 
spectability or  of  professional  skill.  That  at  the  time  of 
his  election  it  was  uncertain  which  political  party  was  likely 
to  preponderate  in  case  the  bill  passed ;  and  that  as  he  had 
never  interfered  in  political  quarrels,  he  reasonably  ex- 
pected that  whatever  might  be  the  result,  his  appointment 
would  not  be  disturbed.  That  the  circumstance  of  his 
having  held  the  office  for  so  short  a  period  strengthened 
his  claim  to  compensation,  insomuch  as  the  advantages 
which  he  had  derived  from  it  were  proportionably  less. 

October  6,  1836.  A  copy  of  this  answer  being  trans- 
mitted by  the  Lords  of  the  Treasury  to  the  town  council 
of  Lyme  Regis,  they  stated,  in  answer,  that  they  believed 
Lee  had  been  appointed  to  the  office  under  a  charter  which, 
they  had  heard,  had  not  been  accepted,  and  that  the  appoint- 
ment had  no  stamp. 

October  28,  1836.  The  Lords  of  the  Treasury  com- 
municated to  Lee  their  decision  upon  his  claim  in  the  fol- 
lowing terms : — 

"  Read  a  letter  from  the  town  clerk  of  Lyme  Regis, 
dated  6th  inst.,  containing  the  reply  of  the  town  council  to 
the  communication  of  this  board  of  the  22nd  ultimo,  rela- 
tive to  the  case  of  Mr.  Henry  Trotman  Lee,  town  clerk  of 
that  borough,  together  with  a  copy  of  that  gentleman's 
.  appointment,  as  called  for  by  my  lords'  said  letter. 

"  My  lords  read  the  Municipal  Corporation  Act. 
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*'  My  lords  read  their  minute  on  the  subject  of  compen-        i837. 
sadon  of  town  clerks.  ^«**v-^^ 

"  Read  also  the  several  papers  in  the  case  of  Mr.  Lee,        Lee^  * 
late  town  clerk  of  Lyme  Regis.  '»  Ef  V"** 

**  Mj  lords  ad%*ert  to  the  case  as  it  appears  from  the  dif- 
ferent statements  of  the  parties. 

**  The  appointment  of  town  clerk  does  not  contain  any 
specific  tenure  under  which  he  should  hold  the  office.  By 
the  charter  it  ^would  appear,  that  such  tenure  was  during 
good  behaviour.  But  by  prescriptive  usage,  under  which 
it  was  contended  M,t.  Lee  was  appointed,  the  tenure  was 
for  life. 

"  My  lords  observe,  that  in  the  report  of  the  Commons 
CD  Municipal  Corporations,  it  is  stated  to  be  held  for  life. 

"The  office  became  last  vacant  on  the  91st  of  August, 
1835,  and  on  the  3 1  st  of  that  month  Mr.  Lee  resigned  his 
office  of  capital  burgess  and  was  elected  town  clerk. 

"  My  lords  advert  to  the  fact  that  the  Municipal  Cor- 
poration Act  had  passed  the  House  of  Commons,  and  been 
read  the  second  time  in  the  House  of  Lords,  previous  to 
Mr.  Lee's  appointment. 

"  My  lords    are   willing   to   consider,   in   the   spirit  of 
liberality,  the    claims  of  those  town  clerks  who  accepted 
such  appotntments  upon  a  just  expectation  that  such  situa- 
tion should  continue  for  life ;  but  considering  that,  previous 
to  Mr.  Lee's  appointment,  the  Municipal  Act  had  been 
long  before  the  legislature  and  the  public,  had  already  been 
sanctioned   by  the  House  of  Commons,  and  been  read  a 
second  time  in  the  House  of  Lords,  my  lords  cannot  but 
consider  that  Mr.  Lee  accepted  his  office  with  due  notice 
of  what  might  occur,   and  are   not  of  opinion   that   any 
reasonable  expectation  would  be  entertained  of  its  per- 
manency. 

''  Adverting  therefore  to  the  manner  of  Mr.  Lee's  ap- 
pointment to  his  tenure  or  interest  therein,  and  all  other 
circumstances  of  the  case,  my  lords  are  pleased  to  deter- 
mine that  Mr.  Lee  is  entitled  to  no  compensation  for  the 

F  2 


Regis. 
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1837.         loss  of  his  office  of  town  clerk  of  the  borough  of  Lyme 
^"•^^^^^      Regis. 
j^J  "  Let  an  order  in  conformity  with  this  minute  be  pre- 

In  re  Lyme  pared  for  the  signature  of  my  lords,  and  let  it  be  trans- 
mitted, together  with  a  copy  of  this  minute,  to  the  Mayor 
of  Lyme  Regis. 

"  Transmit  copy  of  this  minute  to  Mr.  Lee.** 

March  18,  1837.  Lee  presented  a  second  petition  to 
the  Treasury,  calling  their  lordships'  attention  to  the  cir- 
cumstance that,  by  the  66th  section,  compensation  is  given 
absolutely  to  every  borough  officer  removed;  and  that  the 
words,  regard  being  had  to  the  manner  of  his  appointment 
to  the  office,  his  term  or  interest  therein,  and  all  other  the 
circumstances  of  the  case,  apply  merely  to  the  quantum  of 
compensation;  and  that  the  terms  of  the  minute  of  10th 
September,  1835,  assuring  compensation  of  not  less  than 
two-thirds  of  the  profits,  in  all  cases  where  the  officer  held 
his  office  for  life,  or  where  the  usage  had  been  such  as  to 
raise  a  just  expectation  that  the  office  should  continue  for 
the  life  of  the  holder,  appeared  to  have  received,  in  the 
minute  of  the  28th  of  October,  a  construction  which  those 
terms  will  not  warrant.  That  the  just  expectation  of  con- 
tinuance related  only  to  cases  where  the  appointment  was 
not  for  life,  and  did  not  affect  the  case  of  a  party  appointed 
for  life. 

April  25,  1837.  The  secretary  of  the  Treasury  trans- 
mitted the  following  answer : — ''  The  Lords  Commis"* 
sioners  of  His  Majesty's  Treasury  having  had  under  their 
consideration  your  further  memorial  on  the  subject  of  their 
lordships'  minute,  dated  2Btb  October  last,  on  your  claim 
to  compensation  as  late  town  clerk  of  the  borough  of  Lyme 
Regis,  I  am  desired  by  their  lordships  to  inform  you,  that 
they  see  no  reason  to  alter  their  decision  on  your  case.** 

Upon  this  affidavit  Mannings  on  the  last  day  of  Easter 
term,  moved  for  a  rule  calling  upon  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Lyme  Regis  to  shew  cause 
why  a  mandamus  should  not  is.suc,  requiring  them  to  assess 
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an  adequate  compensation  to  be  paid  to  Lee  out  of  the         1837. 
borough  fund,  for  the  salary,  fees«  and  emoluments  of  the 

oflice  of  town  clerk  of  that  borough.  Lee, 

In  re  Lyme 
Regis. 
Mannings  in  support  of  the  application.     Upon  the  con- 
struction of  the  66th  section,  it  is  impossible  for  any  lawyer, 
or  even  for  any  attentive  reader  to  entertain  a  doubt  that 
every  person  dismissed  from  a  borough  office  under  the  pro- 
visions of  the  act,  is  entitled  to  some  compensation.     The 
amount  of  the  compensation  is  left  to  the  town  council, 
subject  to  the  superintendence  of  the  Lords  of  the  Trea- 
sury.    i\s  in  this  case,  the  town  council  have  assessed  no 
compensation  ;  they  have  in  point  of  law  done  nothing,  as 
the  act  gives  them  no  authority  to  decide  whether  a  party 
whom  the  act  directs  to  be  compensated  shall  or  shall  not 
receive  any  compensation ;  and  although  Mr.  Lee  has  car- 
ried the  matter  before  the  Lords  of  the  Treasury,  as  sug- 
gested   by  the  town  council,  the  Treasury  in  this  case 
appear   to  have   no  jurisdiction    whatever.      Should   the 
Court  however  be  of  opinion  that  the  Treasury  has  juris- 
diction in  this  case,  then  the  decision  of  the  Treasury,  that 
Mr.  Lee  is  entitled  to  no  compensation  in  a  case  in  which 
the  statute  expressly  gives  compensation,  is  a  mere  nullity ; 
and  in  that  view  of  the  case  it  is  submitted  the  Court  will 
grant  a  mandamus  to  the  Lords  of  the  Treasury,  requiring 
them  to  make  such  order  upon  Mr.  Lee^s  memorial  to  them, 
as  to  them  shall  seem  just     Mr.  Lee  cannot  be  deprived  of 
his   freehold  office  and  at  the  same  time  be  refused  all 
compensation,  without  flagrant  injustice  to  Mr.  Lee, — with- 
out a  breach  of  the  compact  which   was  entered  into  be- 
tween the  House  of  Lords  and  the  heads  of  His  Majesty's 
government, — and  without  a  direct  violation  of  the  Treasury 
minute,  made  on  the  day  after  the  bill  received  the  royal 
assent,  for  the   express  purpose  of  giving  effect  to  that 
arrangement.     The  Lords  of  the  Treasury  seem  to  have 
fallen  into  a  singular  error,  in  giving  effect,  or  rather  in 
refusing  to  give  effect  to  their  own  minute  of  iOth  Septem- 
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1837.         ber,  made  in  the  moment  of  danger.    That  minute  pro* 
^^^^^^^      poses  indemnity  equal  to  two-thirds  of  the  profits,  and  (in 

Lee,  conformity  with  the  provisions  of  the  66th  section)  proposes 
In  re  Lyme  j^  j^^  j^||  ^^^^^  where  the  officer  holds  his  office  for  life,  or 
where  the  usage  raises  a  just  expectation  of  continuance 
for  life.  That  is,  every  officer,  who  at  the  time  of  the  pass- 
ing of  the  act  holds  an  office  for  life,  shall  receive  an  in- 
demnity equal  to  two-thirds  of  the  profits  of  the  office ;  but 
as  persons  not  legally  appointed  for  life  may,  in  point  of 
fact,  be  injured  by  their  removal  from  office  under  the  pro- 
visions of  the  act,  in  cases  where  the  usage  has  been  to 
continue  the  appointment  for  life,  we  will  not  confine  the 
compensation  of  two-thirds  to  persons  having  a  strict  legal 
interest  for  life,  but  will  extend  it  to  persons  appointed 
during  pleasure,  in  places  where  the  usage  has  been  not  to 
remove.  This  is  the  clear,  plain  meaning  of  the  Treasury 
minute  of  10th  September;  and  in  framing  that  minute  the 
Lords  of  the  Treasury  were,  as  they  professed  to  be,  put- 
ting a  liberal  construction  upon  that  part  of  the  66th  sec- 
tion, which  directs  that  regard  shall  be  had  to  the  manner 
of  the  appointment,  the  term  and  interest  in  the  office,  and 
the  other  circumstances  of  the  case.  By  apportioning  two- 
thirds  as  the  minimum  of  compensation,  it  was  fixing  upon 
a  liberal  scale  that  which  the  statute  left  at  large.  But 
according  to  the  construction  now  put  upon  the  Treasury 
minute  of  lOth  September,  it  operates  as  a  repeal  pro  tanto 
of  the  statute  which  had  passed  the  day  before.  It  is  now 
contended,  that  the  proposal  to  secure  two-thirds  of  the 
profits  to  **  every  officer  who  held  his  office  for  life,  or 
where  the  usage  raised  a  just  expectation  that  the  office 
should  continue  for  life,"  means  to  *'  every  officer  who  held 
his  office  for  life,  provided  he  had  a  just  expectation  that 
under  the  new  order  of  things,  which  would  take  place  if 
the  bill  in  progress  were  carried  into  a  law  without  the 
Lords'  amendment,  his  appointment  would  be  continued 
to  him  for  life. 

The  Lords  of  the  Treasury  have  no  other  interest  in  this 
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matter  than  to  do  justice  between  Mr.  Lee  and  the  town         1837. 

couDcil  of  Lyme  Regis ;   but  in  ordinary  cases  between      ^^^'^"'^ 

,  ±4%  parte 

party  and  party,  the  attempt  to  put  such  a  construction         Leb, 

upon  a  contract  would  be  denominated  a  fraud,  ^"^  Lyme 

If  the  Municipal  Reform  Bill  had  passed  into  a  law 
with  the  Lords'  amendment,  Mr.  Lee  would  have  held  the 
office  for  life.  The  object  and  the  effect  of  the  arrange- 
ment was  to  secure  to  town -clerks  the  same  pecuniary 
benefit  as  they  would  have  enjoyed  in  case  the  Lords' 
amendment  had  not  been  withdrawn.  And  this  arrange* 
ment  was  immediately  ratified  and  reduced  into  an  authen- 
tic form  by  the  Treasury  minute  of  10th  September.  The 
only  question  for  the  town  council  or  for  the  Treasury  in 
this  particular  case  is,  how  much  Mr.  Lee  is  damnified  by 
the  power  of  removal  given  by  the  act — how  much  he  is 
worse  ofif  than  he  would  have  been  if  the  act  had  never 
passed,  or  if  the  Lords'  amendment  bad  never  been  aban- 
doned. The  compensation  claimed  is  calculated  according 
to  what  the  Treasury  minute,  made  contemporaneously  with 
the  withdrawing  of  the  Lords'  opposition,  state  as  the 
lowest  scale  of  compensation,  and  no  objection  is  raised 
either  as  to  the  items  constituting  their  annual  profits,  or 
to  the  result  worked  out. 

The  CoofiT  said  that  they  would  let  Manningknow  in 
the  following  term  whether  he  might  take  a  rule  to  shew 
cause,  and  that  in  the  meantime  they  would  look  at  the 
affidavit. 

Lord  Denman  C.  J.,  in  the  course  of  this  term,  delivered 
the  judgment  of  the  Court,  as  follows : 

In  this  case  Mr.  Manning  moved  for  a  mandamus  to 
assess  compensation  to  Mr.  Lee,  the  late  town  clerk  of  the 
borough  of  Lyme  Regis,  for  his  removal  from  that  oflice. 
Mr.  Lee  first  applies  to  the  town  council  — they  refuse.  He 
then  appeals  to  the  Lords  of  the  Treasury,  who  think  the 
town  council  right.     Mr.  Lee  was  appointed  to  the  office 
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of  town  clerk  on  the  31st  August,  1835,  a  little  before  the 
Municipal  Reform  Act  passed.  If  any  thing  called  upon 
us  to  grant  a  mandamus  it  could  only  be  for  the  lowest 
compensation ;  there  could  be  no  real  loss ;  be  must  have 
known,  when  he  was  appointed,  that  the  appointment  would 
cease  soon.  We  are  not  bound  to  grant  a  mandamus 
where  it  would  be  purely  nominal.  We  are  satisfied  that 
the  town  council  and  the  Lords  of  the  Treasury  are  right. 
I  do  not  enter  into  the  question  whether  we  could  re- 
vise what  the  Lords  of  the  Treasury  had  done. 

Rule  refused. 


Hitchcock  r.  Way. 

l]ic  isi  sect.     Assumpsit,  by  indorsee,  against  the  acceptor  of  a  bill 

of  the  5  &6         ^        ,  .  ,    ^  .  . 

Will,  4,  c.  41,  of  exchange,  drawn  2dth  September,  1830,  at  three  months 

making  bills      ^fj^^  jj^j^     p|g^   ^j^^  general  issue.     The  action  was  com- 

given  tor  gam-  . 

biing  traiisac-   meoced  in  Michaelmas  term,  1831.    At  the  trial  before 

only*  and  not*  Coleridge  J.,  in  Hilary  term,  1836,  the  defence  set  up  was, 

void,  is,  as        that  the  bill  had  been  given  for  a  gambling  transaction,  and 

2nd  section,      ^^^  therefore  void  within  the  Qth  Ann.  c.  14.    The  counsel 

protpective.       (qj.  jjjg  plaintiff  contended  that  as  the  plaintiff  was  a  bon& 

fide  holder,  and  had  had  no  notice  of  the  gambling,  the  bill 

was  set  up  by  the  5  &  6  fVilL  4,  c.4l.     The  learned  judge 

was  of  this  opinion,  and  left  it  to  the  jury  to  say  whether 

the  plaintiff  was  a  bon&  fide  holder.    The  jury  found  for 

the  plaintiff;  and  his  lordship  gave  leave  to  the  defendant 

to  move  to  set  aside  the  verdict,  and  enter  a  nonsuit.     A 

rule  having  been  obtained  accordingly, 

Mauk  and  Humfrey,  in  Easter  term  last  (a),  shewed 
cause  against  it.  The  words  of  the  first  section  of  the  .5  & 
6  Will,  4,  c.  41,  clearly  include  a  case  like  the  present,  for 
they  expressly  repeal  all  the  preceding  statutes  rendering  a 

(a)  April  24th,  before  Lord  Denman  C.  J.,  Litlledulc,  Patteson,  and 
Coleridge  Js. 
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bill  of  this  kind  void.     The  rule  as  to  the  effect  produced         lesr. 
00  the  law  by  ao  act  of  parliament  repealing  former  acts,  is 
thus  laid  down  by  Lord  TetUerden  in  Sartees  v.  Ellison  {a): 
"  It  has  been  long  established,  that  where  an  act  of  parlia- 
ment is  repealed,  it  miist  be  considered  (except  as  to  trans- 
actions past  and  closed)  as  if  it  had  never  existed/*     On 
applying  that  rule  to  the  present  case,  as  the  act  repeals  the 
statutes  rendering  such  bill  void,  the  bill  stands  like  any 
other;    but  the  act  goes  farther,  for  after  repealing  the 
former  statutes,  it  expressly  enacts  that  every  note,  bill,  &c. 
which,  if  this  act  had  not  been  passed,  would,  by  virtue  of 
the  said  acts,  have  been  absolutely  void,  shall  be  deemed 
aod  taken  to  have  been  made  for  an  illegal  consideration, 
that  is,  should  be  voidable  only,  and  that  the  former  acts 
should  be  construed  as  if  they  made  such  bills  voidable 
only.     When  the  legislature  intended  to  provide  for  future 
transactions^as  in  the  second  section,  they  used  different  lan- 
guage, which  shews  that  the  1st  section  was  intended  to  be 
retrospective.     [PaUeson  J.    Suppose  the  new  rules  had 
been  in  existence  at  the  time  when  the  action  was  brought, 
and  it  bad  been  pleaded  specially  that  the  bill  had  been 
given  for  a  gambling  transaction,  and  there  had  been  a  de- 
murrer admitting  the  facts,  and  judgment  for  the  defendant, 
and  subsequently  the  6  &  6  Will.  4  had  passed, — how  could 
the  plaintiff  have  availed  himself  of  it?]     He  might  have 
had  judgment  fton  obstante  veredicto.     [Patteson  J.  No; 
for  at  all  events  evidence  would  be  necessary  to  shew  that 
the  plaintiff  was  a  bon&Jide  holder  to  entitle  him  to  a  ver- 
dict.]    Then  he  might  have  been  left  to  an  audita  querela. 
The  great  object  of  this  act  was  to  protect  the  bon&  fide 
holder  of  bills  like  this,  to  whom  great  injustice  was  con* 
stautly  done  by  setting  up  a  defence  of  gambling,  of  which 
they  knew  nothing,  to  a  bill  for  which  they  had  given  full 
value.     No  injustice  therefore  is  done  by  construing  the  act 
to  be  retrospective,  according  to  the  plain  meaning  of  its 
language.     There  are  many  instances  where  statutes  have 

(a)  9  B.  &  C  750;  4  M.  &  R.  580. 
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been  held  to  have  a  retrospective  effect.  lu  Towler  v. 
ChaiUrion{a),  although  the  parties  were  at  issue  before 
Lord  Tenierden*s  act  passed,  (9  Geo.  4,  c,  14,)  which  re- 
quires a  promise  to  be  in  writing  to  take  a  case  out  of  the 
Statute  of  Limitations,  the  Court  held  that  that  act  applied 
to  a  promise  made  before  the  act.  Lord  Tenterden  ruled 
to  the  same  effect  at  nisi  priuSy  in  Hilliard  v.  Lenard  (i). 
So,  on  the  3  &  4  WilL  4,  c.  42,  giving  costs  i^inst  execu- 
tor plaintiffs,  the  Court  held,  that  an  executrix,  who  had 
commenced  an  action  before  the  act  passed,  was  liable  to 
costs:  Grant  v.  Kemp(c).  [Lord  Denman  C.J.  This 
Court  ruled  to  the  same  effect  in  Freeman  v.  Afoyes(d).] 
Charrington  v.  Meatheringam  {e)  is  a  decision  to  the  same 
effect,  on  the  5  &  6  H^t7/.4,  c.50.  That  case  was  an  action 
against  parish  officers  for  making  a  distress  for  poor  and  high- 
way rates;  and  the  13  Geo. 3,  c.  78,  provides  that  in  actions 
for  acts  done  in  pursuance  of  the  act,  if  the  plaintiff  shall  be- 
come nonsuit,  the  defendant  shall  recover  treble  costs.  That 
act  was  repealed  by  the  5  &  6  Will.  4,  c.  50,  which  was  not 
passed  till  some  days  after  the  cause  came  on  for  trial,  but 
before  judgment  was  signed ;  and  the  Court  held  that  the 
act  was  retrospective.  The  only  exception  Lord  Tenterden 
made  to  the  retrospective  operation  of  9  Geo.  4,  c.  14,  was 
to  cases  past  and  closed  :  Hilliard  v.  Lenard  (b).  It  can- 
not be  said  the  transaction  was  closed  here  till  the  defend- 
ant paid  the  bill,  or  till  the  Court  decided  that  the  bill  ought 
not  to  be  paid.  [Coleridge  J.  Are  you  aware  of  the  case 
of  J  agues  v.  fVithy  (/),  in  which  it  was  held,  that  a  contract 
declared  by  statute  to  be  illegal,  was  not  made  valid  by  the 
repeal  of  that  statute;  and  the  distinction  was  pointed  out, 
that  if  the  contract  had  been  originally  good,  and  a  statute 
had  passed  to  declare  it  illegal,  the  repeal  of  that  statute 
would  have  set  up  the  contract  again  ?  In  the  present  case 
the  contract  was  void  at  the  time  of  making  it.]     Jaques  v. 

(a)  6  Bing.  258.  {d)  3  N.  &  M.  883 ;  1  A.  &  E, 

(6)  M.  &  M.  297.  33B. 

(<•)  2  C.  &  M.  636.  (e)  2  M.  &  VV.  228. 

(/)  1  II.  Bl.  65. 
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Withy  (a)  turned  upon  gaming  in  the  lottery,  and  the  22  1837. 
Cfeo.  3y  c.  47i  having  repealed  the  former  acts,  it  left  the 
contract  as  it  was  at  the  time  of  making  it  void ;  but  the 
5  8c  6  WiiL  4  goes  further,  for  it  enacts  that  such  bills,  &c. 
shall  not  be  void,  but  voidable.  It  therefore  sets  up  trans- 
actions of  this  kind,  and  gives  them  a  new  character. 

Sir  J.  Campbell  A.  G.,  Sir  W.  W.  Follett,  and  Martin, 
contr4.  The  words  of  the  1st  section  of  this  act  are  clearly 
only  prospective.  At  the  time  the  bill  was  drawn,  accepted, 
and  indorsed,  the  contract  was  void;  and  therefore  falls 
completely  within  the  distinction  laid  down  by  Jdair, 
arguendo  in  Jaques  v.  Withy  (a),  that  a  statute  repealing 
another  never  sets  up  a  contract  that  was  void  ab  initio. 
Taking  the  de6nition  of  Lord  Tenterden  in  Towler  v.  Chat- 
terton  {b)  to  be  correct,  that  a  statute  repealed  is  as  if  it 
never  existed,  except  in  transactions  past  and  closed,  this 
case  comes  within  the  exception  laid  down  by  him,  for  the 
transaction  was  past  and  closed  before  the  passing  the  act. 
What  remained  to  be  done  on  the  bill?  It  is  suggested,  to 
pay  it ;  but  the  defendant  was  not  liable  to  pay,  nor  could 
the  plaintiff  enforce  payment.  It  is  allowed  that  the  second 
section  is  only  prospective ;  but  if  the  first,  which  repeals 
the  former  statutes,  is  retrospective,  then  in  the  interval 
between  the  repeal  of  the  former  statutes,  and  the  second  (c) 
section  coming  into  operation,  a  loser  at  play  may  have  to 

(tt)  1  H.  Bi.  65.  money  thereby  secured,  or  any  part 

(5)  6  Bing.  258.  thereof,  sach  money  so  paid  shall 

(c)  Sect.  2.  **  That  in  case  any  be  deemed  and  taken  to  have  been 

person  shall,  after  the  passing  of  paid  for  and  on  account  of  the 

this  act,  make,  draw,  give,  or  exe-  person   to  whom   such   note  was 

cute  any  note,  for  any  considera-  originally  given  upon  such  illegal 

tion,  ou  account  of  which  the  same  consideration    as    aforesaid,  and 

is,  hy  the  hereinbefore  recited  acts  shall  be  deemed  and  taken  to  be  a 

of  the  16  Car.  ?,  10  Wilt.  3,  9  &  debt  due  and  owing  from  such  last- 

11  Annef  or  by  any  one  or  more  named  person,  to  the  person  who 

of  such  arts,  declared  to  be  void,  shall  so  have  paid  the  money,  and 

and  such  person  shall  actually  pay  shall   accordingly  be   recoverable 

to  any  indorsee,  liolder,  or  assignee  by  action  at  law,  in  any  of  his 

of  such  note,  the  amount  of  the  Majesty's  Courts  of  Record. 
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18S7.         paj  bills,  given  during  that  btenral,  in  respect  of  a  gambling 

^"^^'^"-^       transaction^  although  such  bills  before  the  act  were  void,  and 
Hitchcock       ...         ,      ^        ,  .       . 

9.  although  after  the  act  comes  mto  operation  be  may  recover 

^^AT.  i^g^i^  id^  amount  of  such  bills  from  the  person  to  whom  he  gave 
them.  Could  the  legislatui  e  intend  thus  to  alter  the  situation 
of  the  loser  during  this  period,  or  to  encourage  gaming  by 
benefitting  persons  taking  bills  under  such  circumstances  ? 
[Patieson  J.  Taking  the  two  sections  together,  it  seemed  to 
be  the  intention  of  the  legislature  that  there  should  be  no 
loser,  for  the  bona  fide  holder  is  to  recover  from  the  loser  in 
the  first  instance,  and  then  he  may  recover  back  from  the  party 
to  whom  he  gave  the  bill.  But  that  could  not  be  if  one  sec* 
tion  is  retrospective  and  the  other  prospective.]  The  second 
section  throws  important  light  on  the  first,  and  shews  that 
both  sections  were  only  intended  to  be  prospective,  llie 
cases  cited  do  not  apply  to  the  present  act,  and  by  none  of 
them  were  the  relative  situations  of  parties  changed.  The 
decbions  on  the  9  Geo,  4  had  not  in  the  first  place  the  effect  of 
setting  up  contracts  which  were  void  ab  iniiiOf  but  only  legis- 
lated on  the  evidence  which  should  be  given ;  and,  secondly, 
that  act  had  seven  months  to  run  before  it  came  into  effect 
In  Tmoler  v.  Chaiterion  {a)  this  provision  was  expressly 
pointed  out  by  Parke  J.  The  act  did  not  repeal  any  previous 
statute,  but  it  required  certain  evidence  to  be  produced  at 
the  trial;  and  the  Court  held  that  they  were  bound  by  the 
words  of  the  statute,  which  applied  to  the  trial :  Ansell  v. 
Amell  (6).  In  Surtees  v.  Ellison  (c)  it  was  discovered,  that 
by  some  blunder  in  the  Bankrupt  Act,  it  was  not  to  tajce 
effect  till  a  subsequent  period;  and  as  it  repealed  all  former 
acts,  no  commission  could  issue  upon  it  for  an  act  of  bank- 
ruptcy before  the  passing  of  the  act.  That  is  the  whole 
effect  of  that  decision.  In  Freeman  v.  Moyesid)^  where  the 
Court  decided  to  give  costs  against  an  executor  plaintiff,  the 
decision  proceeded,  like  the  decisions  upon  Lord  Tenter- 
deH*9  act,  on  the  words  of  the  statute  being  retrospective. 

(a)  6  Bing.  258.  (c)  9  B.  Sc  C.  750;  4  M.  &  R.  586. 

(h)  M.«r  M.  299;  S.  C.  3  C.  k  (r/)  3  N.  &  M.  883 ;  1  A.  &  E. 

P.  503.  338. 
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liitledak  J.  dissented  altogether  froni  the  doctrine;  but  it 
is  not  necessary  to  question  the  decision*  as  it  did  not  turn 
u|K>n  the  effect  of  the  repeal  of  a  statute.  [^Patteson  J.  In 
Bacon*s  Abr.  Stat.(C)^  it  is  stated,  that  ''.it  is  in  the  general 
true  that  no  statute  is  to  have  a  retrospect  beyond  the  time 
of  its  comniencenient.'']  So,  in  Paddon  v.  Bartlett  (a), 
where  the  question  was,  whether  the  forty-second  section 
of  the  3  &  4  Will.  4,  c.  27,  was  retrospective,  the  Court 
held  it  was  not;  and  Lord  Abinger  C.  B.  said, — **  Courts 
in  general  will  not  construe  acts  as  retrospective  unless  the 
meaning  is  very  plain." 

Cur.  adv.  vult. 

Lord  Denman  C.J.,  in  the  course  of  this  term,  delivered 
the  judgment  of  the  Court,  as  follows: — 

The  plaintiff  sued  as  indorsee  of  a  bill  of  exchange  given 
to  one  JBevan  for  money  lost  at  play.  Beran  indorsed  it  to 
the  plaintiff,  who  gave  value  for  it,  and  knew  nothing  of  the 
original  consideration.  On  these  fiicts  the  defendant  ob- 
tained a  rule  for  entering  a  nonsuit  under  9  Ann.  c.  14. 
The  plaintiff  set  up  5  &  6  Will.  4,  c.41,  s.  l^  as  an  answer. 
The  action  had  been  brought  long  before  the  latter  act 
passed.  Tlie  plea  of  non-assumpsit,  pleaded  before  the 
new  rules,  entitled  the  defendant  to  ooake  his  present  de- 
fence. After  issue  joined,  the  act  was  passed  repealing 
that  part  of  the  former  statute  which  makes  the  bill  void, 
and  enacting,  that  any  bill  *'  which,  if  that  act  had  not  passed, 
would  have  been  absolutely  void,  shall  be  deemed  and  taken 
to  have  been  made  and  drawu  for  an  illegal  consideration," 
and  that  the  same  consequences  shall  ensue. 

The  plaintiff  argued  that  this  enactment  could  only  re- 
ceive effect  at  the  time  of  trial,  and  the  Court  was  bound 
to  act  upon  it  at  that  period ;  and  many  cases  were  cited  in 
which  acts  of  parliament  repealing  and  altering  the  law  had 
been  so  construed.  But  they  all  turned  on  the  peculiar 
wording  of  those  acts,  which  appeared  to  the  Court  to  com- 
pel them  to  give  the  law  an  ex  post  facto  operation.  It  is 
(a)  4  N.  &  M.  1— 321 ;  U  A.&  E.  9;  3  A.  &  E.  884. 
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18S7.  enough  to  say  that  we  find  no  sock  words  in  die  5  &  6 
Wilt.  4,  c.  4I9  and  are  of  opinion  in  general,  d»t  die  law, 
as  it  existed  when  the  action  was  commenced,  must  decide 

Wat.  iJi^  rights  of  the  parties  in  the  suit,  unless  the  legislature 
express  a  clear  intention  to  vary  the  relation  of  litigant  par- 
ties to  each  other. 

In  the  present  case  we  should  have  been  glad  to  come  to 
a  diflferent  conclusion,  but  think  we  are  not  warranted  in 
doing  so,  but  that  the  rule  for.a  nonsuit  must  be  absolute. 

Rule  absolute. 


VaLLANCE  r.  SlDDEL. 

1.  The  58  Assumpsit  on  a  promissory  note  for  50/.,  made  by  the 
onty  protects  dcf«n<*ant,  payable  to  one  Joseph  Ward,  or  order,  on  de- 
bon&fide  hold-  mand,  and  by  Ward  indorsed  to  Henry  Broomhead,  and  by 
notes  taioted    Broomhead  to  the  plaintiff.     Plea:  that  before  the  making 

'^h**  h*'"^^^'  ^^  ^^^  '*^^  "^*®'  '^  ^*'  corruptly,  and  against  the  form 

counted  Mch  of  the  statute,  agreed  by  and  between  the  defendant  and 

bills,  or  paid  y  yy^^j  ^y^^^  jp  j  ^j^^^jj  ,^^j  ^^^  advance  to  the  de- 
valuable  con-  ' 

sideration  for  fendant  the  sum  of  43/.,  and  that  the  defendant  should  give 

time  of  in-       ^"^  f^y  ^^  ^^^d  the  sum  of  5/.,  over  and  above  all  lawful 

dorsement,        interest,  for  the  said  loan  of  money,  for  such  time  as  he 

include  a  bon&  Ward  should  forbear  and  give  day  of  payment  of  the  same; 

^  h*  'jJ^^^^'^L      ^^^  ^^^  ^^^  ^^^  securing  of  the  repayment  of  the  said  sum 

such  a  bill  in     of  45/.,  so  to  be  lent  and  advanced  as  aforesaid,  together 

St^Sen°^"*  with  the  said  further  sum  of  5/.,  the  defendant  should  make 

debt.  the  said  promissory  note.     Averment:  that  the  defendant, 

payable  on        '°  pursuance  of  the  said  corrupt  agreement,  made  the  said 

demand,  is  a  promissory  note,  and  that  Ward  lent  and  advanced  to  the 
note  payable       ,   -      .  .  .  ,  ,  %     r    % 

within  three      defendant  a  certaui  sum,  to  wit,  34/.  lis.  la.,  parcel  of  the 

T'dtt*  ^there-  '"'^  *""*  ^^  ^^^'  >  "°^  **^  *®  '*'*'  '"*"  ^^  ^'*'  ®^  agreed 
of,  and  there-  to  be  paid  by  the  defendant,  exceeds  the  rate  of  5/.  for  the 
fore  within  the 

provisions  of  3  &  4  Will,  4,  c.  98,  making  such  notes  valid  in  the  hands  of  a  bona  fide 
Dolder,  although  tainted  with  usury. 

3.  The  3  &  4  Will,  4,  c.  98,  s.  7,  examined  on  the  Parliament  Roll,  enacts,  <<  nor  shall 
the  liability  of  any  party  to  any  bill  of  exchange  or  promissory  note,  be  affected  by  rea« 
son  of  any  statute  or  law  in  force  for  the  prevention  of  usury.'* 
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forbeariog  of  100/.  for  a  year,  contrary  to  the  form  of  the         1837. 
statute.  v^*^^"^^ 

Replication:  that  the  plaintiff,  before  the  payment  of  the  «. 

money  specified  in  the  proDUsaory  note  had  been  demanded  Siddel. 
of  the  defendant,  became  and  was  the  indorsee  of  the  said 
if.  Broomknd,  for  valuable  consideration;  that  is  to  say,  in 
part  payment  of  a  certain  large  sum  of  money,  exceeding 
the  money  then  due  and  payable  on  the  said  promissory 
note,  to  wit,  the  sum  of  100/.,  before  then  and  there  due 
from  Broomhead  to  plaintiff,  for  work  and  labour  before 
then  done  by  the  plaintiff  for  Brooml^ad,  at  his  request,  and 
for  monies  paid  &c.,  without  his  the  plaintiff's  having  8cc.; 
that  he  had  not,  at  the  time  of  doing  the  said  work  and 
labour,  or  paying  the  said  monies  as  aforesaid,  or  at  the  time 
of  Broomhead's  indorsing  or  delivering  the  said  note,  or  at 
the  time  of  the  plaintiff's  accepting  or  receiving  the  same, 
or  at  any  other  tine  before  the  commencement  of  this  suit, 
actual  notice,  or  any  notice  whatever,  that  such  note  had 
been  given  upon  the  said  supposed  usurious  contract. 
Demurrer  and  joinder. 

The  defendant  stated  in  the  marginal  note  to  the  demurrer, 
that  the  point  intended  to  be  insisted  on  was,  that  promissory 
notes,  payable  on  demand,  were  not  within  the  provisions  of 
the  58  Geo.  3,  c.  93,  protecting  bon&  fide  holders  of  seen* 
rities,  without  notice  that  they  \i*ere  given  for  a  usurious 
consideration. 

The  plaintiff^s  marginal  note  stated,  that  the  plaintiff  in- 
tended to  insist  that  he  was  within  statute  3  &  4  Will.  4,  c.9B, 
s.  7,  and  stat.  5  &6  Will.  4,  c.  41,  or  one  of  them,  entitled 
to  maintain  this  action,  even  if  the  Court  shall  hold  him  out 
of  the  benefit  of  58  Geo.  3,  c.  93. 

Cresswell,  in  support  of  the  demurrer  (a).  This  note 
does  not  fall  within  the  protection  given  by  58  Geo,  3,  c.  93, 
for  it  does  not  appear  that  it  was  discounted,  or  that  any  con- 
sideration was  paid  for  it^  which  are  the  only  cases  within  the 

(tt)  Before  Lord  Denman  C.  J.,  LUtledaUf  PaUeton  and  Coleridge  Js. 
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Statute.  AH  that  the  legislature  intended  to  do,  was  to  pro- 
tect persons  who  advance  money  or  goods  on  the  credit  of  a 
bill  tainted  with  usury,  which  they  take  boni  fide.  It  was 
not  intended  to  include  cases  like  this,  where  the  bill  has 
been  taken  in  payment  of  an  antecedent  debt.  Under  the 
Factors'  Act  {a),  a  person  who  has  advanced  money  on  a 
consignment,  has  a  lien  upon  it  to  that  amount,  but  not  for 
an  antecedent  debt.  [LitiledaU  J.  The  wording  of  the  58 
Geo,  3  is  very  extraordinary;  the  preamble  states  it  to  be 
for  the  relief  of  boni  fide  holders  of  negotiable  securities ; 
then  the  recital  is,  that  negotiable  securities  often  pass  into 
the  hands  of  persons  who  have  discounted  the  same  without 
notice;  and  the  enactment  is,  that  no  bill  or  note  shall  be 
void  in  the  hands  of  an  indorsee  for  a  vaUiable  consideration, 
unless  such  indorsee  had,  at  the  time  of  discounting  or  pay- 
ing such  consideration,  notice  of  the  usury.  Those  provi- 
sions are  contradictory,  for  the  recital  applies  only  to  bills 
which  have  been  discounted,  but  the  enacting  part  includes 
all  bills  in  the  hands  of  an  indorsee  for  a  valuable  considera- 
tion, which  this  plaintiff  clearly  is.]  The  latter  part  of  the 
clause,  **  at  the  time  of  discounting  or  paying  such  con- 
sideration," reconciles  the  whole,  and  shews  that  either  the 
bill  must  be  discounted  or  goods  advanced  at  the  time  the 
bill  is  taken. 

The  next  statute  is  the  S  &  4  Will.  4,  c.  98,  s.  7  {b\  but 


(a)  6  Geo,  4,  c.  94. 

(6)  Sect.  7.  "  That  no  bill  of 
exchange  or  promissory  note,  made 
payable  at  or  within  three  months 
after  the  date  thereof,  or  not  hav- 
ing more  than  three  months  to  ran, 
shall,  by  reason  of  any  interest 
taken  thereon,  or  secured  thereby, 
or  any  agreement  to  pay  or  receive, 
or  allow  interest  in  discounting, 
negociating  or  transferring  the 
same,  be  void ;  nor  shall  the  liabi- 
lity of  any  party  to  any  bill  of  ex- 
change   or    promissory   note,   be 


affected  by  reason  of  any  statute 
or  law  in  force  for  the  prevention 
of  usury;  nor  shall  any  person  or 
persons  drawing,  accepting,  in- 
dorsing or  signing  any  such  bill  or 
note,  or  lending  or  advancing  any 
money,  or  taking  more  than  the 
present  rate  of  hgal  interest,  in 
Great  Britain  and  Ireland  respec- 
tively, for  the  loan  of  money  on 
any  such  bill  or  note,  be  subject 
to  any  penalties  under  any  statute 
or  law  relating  to  usury,  or  any 
other   penalty   or   forfeiture,   any 
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that  section  applies  only  to  bills  given  for  a  certain  timci 
and  was  made  in  contemplation  of  times  of  pressure,  when 
money  might  be  advanced  for  a  certain  period  on  doubtful 
secarity,  by  the  temptation  of  an  increased  rate  of  interest. 
There  is  nothing  in  the  act  to  shew  it  meant  to  include 
notes  on  demand,  where  no  forbearance  is  secured  to  the 
borrower.  It  has  been  held  that  there  is  no  consideration  to 
support  a  promise  to  pay  the  debt  of  another,  when  no  time 
is  given  to  the  original  debtor.  The  plea  shews  here,  that 
whenever  the  money  was  to  be  paid,  5/.  was  to  be  paid  be* 
sides  lawful  interest  (a). 

G.  T.  White,  contrs^.  The  language  of  the  S  &  4  Will.  4, 
c.  98,  is  quite  large  enough  to  include  the  present  case.  It 
is  impossible  to  say  that  a  note,  payable  on  demand,  is  not 
payable  within  three  months  after  the  date  thereof,  or  that 
it  has  more  than  three  months  to  run ;  being  so,  the  act 
says  that  such  a  note  shall  not  be  void.  A  party  may  pay 
a  note  away,  payable  on  demand,  but  with  the  understanding 
that  it  shall  not  be  presented  for  a  month  or  two;  still  it  is 
a  note  payable  within  three  months.  The  act  goes  further, 
for  it  says,  '^  nor  shall  the  liability  of  any  party  to  afiy  bill 
of  exchange  or  promissory  note,  be  affected  by  reason  of 
any  statute  or  law  in  force  for  the  prevention  of  usury." 
[Pattern  J.  That  must  be  a  misprint,  the  word  "  such" 
must  be  omitted.]  The  68  Geo.  S,  is  certainly  perplexed 
in  its  terms,  and  it  may  be  admitted,  that  if  the  preamble 
was  not  enlarged  by  the  enacting  clause,  the  act  would  not 
apply,  but  the  enacting  words  are,  that  no  bill  shall  be  void  in 
the  hands  of  an  indorser  for  valuable  consideration,  without 
notice.  The  plaintiff  stands  here  completely  in  that  charac- 
ter. He  has  given  valuable  consideration  for  the  note,  for  he 
gave  his  debtor  credit  for  it.   Dand  v.  Sexton  {b),  and  Wright 
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thing  in  aiij  law  or  statute  relating 
to  usury,  in  any  part  of  the  United 
Kingdom,  to  the  contrary  notwith- 
standing. 

(a)  The  point  that  arose  in 
^Ueheoek  ▼.  Way,  on  the  &  &&  6 

VOL.  I|. 


Will*  4,  c.  41,  ante,  7%  wns  also 
discussed,  but  the  decision  of  the 
Court  rendered  any  reference  tn 
that  statute  unnecessary. 
(6)  3  T.  li.  37. 


1837. 


Vallance 

V. 
SiDDEU 
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1837.        V.  Nuttall{a),  exemplify  the  mode  in  which  the  Courts  make 
^^^^'^^^      a  general  enactment  override  a  more  limited  preatnble. 

V, 

SiDDKL.  Cresswell,  in  reply^    There  is  clearly  an  omission  in  the 

7th  section  of  the  3  &  4  Will.  4,  c.  98.  In  Connap  r. 
Yeat€s(J)%  Piatt  arguendo  supplied  the  word  ''such/'  which 
evidently  was  inferred  by  the  Court.  The  section  clearly 
was  intended  only  to  apply  to  bills  having  some  fixed  time 
less  than  three  months  to  run,  not  to  notes  payable  on  de- 
mand. [Lord  Denman  C.  J.  In  construing  the  stamp  acts, 
the  Courts  have  held  a  note  payable  on  demand,  to  be  a 
note  payable  in  less  than  two  months,  and  within  the  second 
class  of  promissory  notes  mentioned  in  55  Geo.S,  c.  184, 
sched.  part  1;  Moyser  v.  fVhitaker{c),  Cheetham  v.  But- 
ter (£?)•]  The  words  in  those  statutes  are  not  quite  the  same 
as  in  this,  and  the  object  of  the  legislature  iu  framing  the 
first  class  of  promissory  notes,  in  the  schedule  to  the  55 
Geo,  3,  was  only  to  include  reissuable  notes.  It  has  been 
said  that  valuable  consideration  was  given  for  this  note,  in 
the  shape  of  credit;  but  that  is  not  so,  for  the  plaintiiF  might 
have  sued  Broomhead  the  moment  after  he  had  taken  the 
note;  it  did  not  alter  his  situation  in  the  least. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.^  on  this  day  delivered  the  judgment 
of  the  Court.  After  stating  the  pleadings,  his  lordship  con* 
tinned  thus.— Is  this  replication  good,  and  is  the  note  availa- 
ble in  the  plaintiff's  hands^  by  virtue  of  the  58  Qeo.  3,  c.  93, 
an  act  clearly  intended  to  repeal  the  provision  of  the  [2  Ann, 
c.  16,  which  rendered  bills  and  notes,  given  for  usurious 
consideration,  void  in  the  hands  of  a  bond  Jide  indorsee  for 
valuable  consideration,  who  had  no  notice  of  the  usury  ? 
The  58  Geo.  3,  however,  does  not  repeal  the  statute  of 
jinne,  or  any  one  of  its  provisions,  nor  indeed  does  it  make 
any  reference  to  that  statute.     Does  it  then,  by  its  direct 

(fl)   5  M.  &  R.  484;   S.  C.  10  (c)  9  B.  &  C.  409. 

B.  &  C.  492.  {d)  2  N.  &  M.  453 ;  S.C.  5  B. 

(6)  4  N.  &  M.  302 ;  5.  C.  Con*  &  Ad,  837, 
nop  V.  Meah,  2  A.  &  E.  326. 
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operatioo,  give  validity  to  bills  and  notes  in  this  condition? 
It  recites  that  ''  in  the  course  of  mercantile  transactions, 
negotiable  securities  often  pass  into  the  hands  of  parties, 
who  have  discounted  the  same,  without  any  knowledge  of 
the  original  consideration  for  which  the  same  were  given, 
and  the  avoidance  of  such  (i.  e.  usurious)  securities  in  the 
hands  of  suck  bonajide  indorsees^  without  notice,  is  attended 
with  great  hardship  and  injustice."  It  is  difficult  to  say  that 
the  bon&Jide  indorsees,  protected  by  this  preamble,  are  other 
than  *'  parties  who  have  discounted'*  the  negotiable  security. 
The  enacting  part  however  goes  somewhat  further.  ''  No  bill 
of  exchange  or  promissory  note  that  shall  be  drawn  or  made 
after  the  passing  of  this  act,  shall,  though  it  may  have  been 
given  for  a  usurious  consideration  or  upon  a  usurious  con- 
tract, be  void  in  the  hands  of  an  indorsee  for  valuable  con- 
sideration, unless  such  indorsee  had,  at  the  time  of  discount- 
ing or  paying  such  valuable  consideration  for  the  same,  actual 
notice  that  such  bill  of  exchange  or  promissory  note  had 
been  originally  given  for  a  usurious  consideration,  or  upon 
a  usurious  contract." 

The  enactment  is  not  that  the  security  shall  not  be  void 
in  the  hands  of  any  indorsee  for  valuable  consideration,  who 
was  ignorant  of  the  original  vice,  but  only  in  the  hands  of 
some  indorsee  who  had  not  actual  notice  on  the  occasion 
described  in  the  act;  i.  e.  the  occasion  of  his  discounting 
the  same,  or  of  his  paying  a  valuable  consideration  for  it. 
Now  the  bill  declared  upon  was  not  discounted,  nor  was 
a  valuable  consideration  paid  for  it,  the  words  of  this  statute 
therefore  do  not  appear  to  embrace  it. 

Is  it  then  set  up  by  the  7th  section  of  the  act,  for  renew- 
ing the  privileges  of  the  Bank  of  England  {a)  i  The  provi- 
sion is,  "  that  no  bill  of  exchange  or  promissory  note,  made 
payable  at  or  within  three  months  after  the  date  thereof, 
or  not  having  more  than  three  months  to  run,  shall,  by  rea- 
son of  any  interest  taken  thereon  or  secured  thereby,  or  any 
agreement  to  pay  or  receive,  or  allow  interest,  in  discount- 

G  % 
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Vallance 

V, 

SiDDEt.. 
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1837.        ingy  negotiating  or  transferring  the  same,  be  void."    The 

,)^^'^^^      argument  was,  that  this  enactment  applied  to  such  bills  only 
Vallance  ,  ^  .        V^        ,        .    , . 

V.  as  were  drawn  for  a  time  certam.     But  though  this  trans* 

SiDDEL.       action  is  wonderfully  improvident  on  the  defendant's  part, 

as  he  may  give  5/.  for  the  loan  of  money  during  a  single 

'   hour^  a  bill  payable  on  demand,  and  which  may  be  enforced 

instantly,  is  undoubtedly  payable  within  three  months. 

We  are  therefore  not  compelled  to  consider  another  argu- 
ment raised  by  Mr.  White,  on  the  same  clause,  which,  after 
specifically  enacting  as  aforesaid,  proceeds  to  say,  ''  nor 
shall  the  liability  of  any  party  to  any  bill  of  exchange  or 
promissory  note,  be  affected  by  reason  of  any  statute  or  law 
in  force  for  the  prevention  of  usury."  Those  words  are 
accurately  copied  in  the  printed  editions  of  the  statutes  from 
the  P^liament  Roll,  which  I  have  inspected;  probably 
some  restriction  will  be  found  inevitable,  when  they  require 
to  be  applied  in  a  court  of  justice. 

Nor  is  it  necessary  to  consider  the  effect  of  the  more 
recent  acts  of  parliament,  5  &  6  Will.  4,  c.  41,  the  plaintiff 
being  entitled  to  our  judgment,  for  the  reason  above  assigned. 

Judgment  for  the  plaintiff. 


Sanderson  v.  Brown. 

1   Where      JjUSBY,  in  Hilary  term  last,  had  obtained  a  rule  calling 

notice  of  a        upon  the  plaintiff  to  shew  cause  why  an  exoneretur  should 

icircfaciai  is  .... 

served  ui)on      not  be  entered  on  the  bail-piece  in  this  cause,  the  defendant 

country  bail,  having  been  rendered  into  the  custody  of  the  gaoler  of 
from  London,    York  Castle. 

rtturnablethe  ^^  ^^^  affidavits  used  on  the  motion,  it  appeared  that 
lQth,and  ihe  judgment  was  signed  against  tlie  defendant  on  the  26th  July, 
their  principal  lBd6.    A  ca.  sa.  was  issued  against  him,  tested  on  the  28th 

®nfSf®24th:--  October,  returnable  on  the  Qth  November.  On  the  14th 
Held,  that  the  _  /  .    ^  .  ,  .         .     .    ., 

render  is  in  November  a  set.  fa,  was  issued  out  against  the  bail,  return- 
time. 

2.  Sembie,  unJer  R.  H.  T.  3  Will.  4,  No.  81,  that  country  bail  have  eight  days  after 
the  retam  of  a  writ  of  tcifu,  to  render  their  principal. 
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able  on  the  igth  November.  The  bail  were  served  with 
notice  of  the  seLfa.  on  the  18th  November,  at  their  place 
of  residence  in  Yorkshire,  which  is  two  days'  post  from 
London.  On  the  20th  (which  was  the  6rst  post  day),  the 
defendant's  attorney  in  Yorkshire  wrote  to  London  for  a 
judge's  order  to  render  the  defendant;  the  order  was  re- 
ceived at  the  attorney's  office  on  the  evening  of  the  23d,  and 
on  the  24th  the  defendant  was  surrendered  to  York  Castle. 
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Samdbbson 

V. 

Bxowif. 


Knawles,  on  the  last  day  of  Hilary  term,  shewed  cause. 
The  question  is,  whether  the  render  was  in  time.  The  case 
was  originally  before  Paileson  J.  at  chambers,  who  at  first 
thought  it  was;  but  he  subsequently  directed  tlie  point  to  be 
brought  before  the  Court,  and  thought  that  it  was  matter  for 
a  new  rule.  By  the  rule  Hil.  2  WilL4,  r.  81  (a),  judgment 
may  be  signed  against  the  bail  after  eight  days  from  the  re- 
turn of  the  writ  of  set.  fa.  by  leave.  By  the  old  practice, 
writs  of  scLj'a.  and  alias  sci.fa.  were  issued  out  against  the 
bail,  and  on  returns  of  nihil  by  the  sheriff,  judgment  might 
be  signed  against  the  bail,  without  it  being  necessary  to  give 
them  any  notice,  as  two  nihils  were  deemed  equivalent  to  a 
scire  f ecu  The  whole  object  of  the  new  rule  was  to  substi- 
tute one  writ  of  sci.fa.  for  two.  But  it  is  said  that  it  was  also 
the  intention  to  require  notice  to  be  given  to  the  bail,  and 
that  the  eight  days  expressed  in  the  rule  are  to  give  them 
time  to  render  the  defendant.  No  ^uch  intention,  however, 
is  expressed,  or  is  to  be  gathered  by  implication.  The  old 
practice,  therefore,  is  not  altered.  In  cases  where  bail  can 
be  summoned^  which  is  only  in  Middlesex,  it  has  been  held 
to  be  sufficient  if  the  bail  have  been  summoned  any  time 
before  the  rising  of  the  Court  on  which  the  sci.  fa.  is  re- 
turnable; Clarke  v.  Bradshato  {b),  which  case  has  been 
recognized,   since   the   new   rules,   in   Lewis  v.  Pitie(c). 


(a)  "Nojadgment  shall  be  signed 
for  non-appeaitiDce  to  Siicire  facias 
without  leave  of  the  Court  or  a 
jadge,  unless  the  defendant  has 
been  summoned;  but  such  judg- 


ment may  be  signed  by  leave,  after 
eight  days  from  the  return  of  one 
scircfacias" 

(6)  1  £ast,  86. 

(c)  2  DowL  P.  C.  133. 
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1897.  The  practice,  therefore,  does  qot  require  that  the  bail  should 
have  notice ;  and  if  it  should  be  deemed  expedient  that  they 
should,  a  new  rule  must  be  made.  The  analogy  of  the  Reg. 
Trin.  3  Will.  4,  r.  3,  is  relied  upon,  which  enables  bail, 
where  debt  is  brought  against  them  upon  their  recognizance, 
to  render  their  principal  within  fourteen  days  after  service 
of  process  upon  them;  but  that  is  an  express  regulation  on 
the  action  of  debt,  and  does  not  include  proceedings  against 
bail  by  scufa. 

Busby,  contrA.  The  old  practice  is  abolished  by  the 
new  rule,  the  only  object  of  which  was  to  give  the  bail 
the  opportunity  to  render  their  principal.  The  construction 
of  the  rule  contended  for  would  place  bail  in  a  worse  con- 
dition than  they  were  before  ;  because,  where  two  wTits  of 
sci.  fa.  were  necessary,  there  must  have  been  fifteen  days 
at  least  between  the  teste  of  the  first  and  return  of  the  se- 
cond writ  (a).  The  true  construction  of  the  rule  is,  that  the 
bail  shall  have  eight  days  to  render  the  principal  after  notice 
of  the  sci,  fa.  If  this  is  not  so,  the  bail  can  never  be  ex- 
onerated.    He  also  cited  Thorn  v.  Hutchinson  (^b). 

Cur.  adv.  vnlt. 

June  lOM.         Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court. 

The  question  turns  on  the  rule  of  Hil.  T.  2  Will.  4,  No. 
81.  Before  and  since  that  rule,  if  the  bail  be  summoned, 
(which  can  only  be  in  Middlesex,  where  the  scire  facias 
must  be  brought),  the  defendant  must  be  rendered  before 
the  shutting  of  the  office  on  the  day  of  the  return  of  one 
scire  facias.  Where  the  bail  reside  elsewhere,  the  practice 
of  suing  out  two  writs  of  scire  facias  is  done  away  by  the 
above  rule ;  and  an  application  to  the  Court  or  a  judge,  after 
eight  days  from  the  return  of  one  writ,  for  leave  to  sign 
judgment,  is  substituted.  Before  such  leave  is  given,  it 
must  be  proved  that  notice  has  been  given  to  the  bail,  or 

(a)  l^e  STidd;  1195,  9th  ed.  (6)  4  D.  &  R.  713;  S.  C  S  fi. 

&C.  113. 
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ti»t  proper  endeavours  have  been  made  to  do  so  without        I8d7. 
effect.    The  object  of  that  notice  is  to  enable  the  bail  to    c^^^C^m 
render  the  defendant;  and,  accordingly,  it  is  stated  in  a  note       ^  v. 
to  Mr.  JervU's  New  Rules,  p.  64,  (3d  edit.)  XhsitBajfleyB. 
in  a  case  of  Newton  v,  Flight,  MS.  23d  June^  1832,  at 
chambers,  held,  that  where  no  notice  had  been  given,  a 
render  fourteen  days  after  the  return  of  the  writ  was  in 
time.     Here  notice  was  given  in  Yorkshire  the  day  before 
the  return  of  the  writ,  but  that  notice  is  not  the  same  thing 
as  a  summons  in  Middlesex.     It  would  have  entitled  the 
plaintiff  to  obtain  leave  to  sign  judgment  after  eight  days 
from  the  return-day,  if  nothing  had  been  done  in  the  mean- 
tune;  but  we  are  of  opinion,  that  those  eight  days  were 
given  for  the  very  purpose  of  enabling  bail  to  render,  though 
the  rule  is  not  confined  to  proceedings  against  bail.     It 
would  be  very  strange  if  it  were  otherwise,  for  then  the  bail 
would  be  placed  in  a  worse  situation  by  the  rule  in  question 
than  they  were  before ;  and  if  the  plaintiff  proceeds  by  ac- 
tion, they  have  foiurteen  days  from  the  service  of  the  writ  to 
render,  by  rule  III.  Trin.  T.  3  Will,  4. 
For  these  reasons  we  think  that  the  present  rule  must  be 

made  absolute. 

Rule  absolute. 


BowEN  V.  Jenkins.  Wednaday, 

f^  .  ^°y  ^^  **• 

v/ASE  for  disturbance  of  common,  by  putting  on  divers  in  an  action 

cattle  in  and  upon  plaintiff's  common,  at  divers  days,  and  ^"  ^^5  *^®?® 

keeping  the  same  there  respectively  as  aforesaid.     Plea,  anceorcom- 

first,  traversing  the   plaintiff's  right  of  common :  second,  d^fendauUu^ 

that  before  and  at  the  said  several  times  when  8cc.,  he,  the  tifies  on  the 

said  defendant,  was  and  still  is  possessed  of  and  in  certain  ^^^  ^^  ^^^^ 

land,  with  the  appurtenances,  situate,  lying,  and  being  in  ^^^  ^  "g^t  of 

•  .  -  .         ...,••     1  common  for 

occ.,  and  that  the  occupiers  of  the  said  land,  with  the  appur-  his  cattle 

tenances,  now  have,  and  for  and  during  the  period  of  sixty  |fJJJ!jJ^j^^°^ 
years  and  upwards  next  before  the  commencement  of  this  plaintiff  must 
suit,  without  interruption,  have  had  and  used,  and  been  used  hnntends 'to 

prove  a  surcharge. 
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1837.        and  accustomed  to  have  and  use,  without  ioterruptioD,  and 
^^^      of  right  ought  to  have  had  and  used  without  btemiption, 
V.  and  still  of  right  ought  to  have  and  use,  and  the  defendant, 

Jehkims.  3g  occupier  of  the  said  land,  of  right  ought  to  have  and  use 
common  of  pasture  in  and  upon  and  throughout  the  said 
place,  called  '^  The  Golden  Mile  Common,"  for  all  his  and 
their  commonable  cattle,  levant  and  couchant,  in  and  upon 
the  said  land,  with  the  appurtenances,  every  year  and  at  all 
times  of  the  year,  as  to  the  said  land  with  the  appurtenances 
belonging  and  appertaining ;  and  the  said  defendant  being 
so  possessed,  and  being  so  entitled  to  the  said  right  of  com- 
mon as  aforesaid,  he,  the  said  defendant  afterwards,  and  at 
the  said  several  times  when  &c.  in  the  said  declaration 
mentioned,  put,  and  caused  to  be  put,  the  said  cattle  in  the 
said  declaration  mentioned,  being  the  said  defendant's  own 
commonable  cattle,  levant  and  couchant,  in  and  upon  the 
said  land,  with  the  appurtenances  of  the  said  defendant,  to 
use  the  said  common  of  pasture  of  the  said  defendant  there, 
and  kept  and  detained  the  same  there  for  the  said  space  of 
time  in  the  said  declaration  mentioned,  for  the  purpose 
aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid, 
which  is  the  same  putting  and  causing  to  be  put,  and  keep- 
ing and  detaining  of  the  said  cattle  in  and  upon  the  said 
waste  or  common,  called  "The  Golden  Mile  Common,"  as 
in  the  said  declaration  mentioned,  and  whereof  the  said  plain- 
tiff hath  above  complained  against  the  said  defendant :  And 
this  the  said  defendant  is  ready  to  verify. 

Replication,  to  the  first  plea,  similiter.  To  the  second 
plea,  that  all  the  said  cattle  in  the  said  declaration  men*- 
tioned,  at  the  said  several  times  when  &c.,  were  not  the 
said  defendant's  own  commonable  cattle  levant  and  couch- 
ant in  and  upon  the  said  land,  with  the  appurtenances  of  the 
said  defendant,  in  manner  and  form  as  the  said  defendant 
hath  above  in  his  said  plea  thereof  alleged ;  concluding  to 
the  country. 

At  the  trial  at  the  summer  assizes^  1835,  before  PattC" 
son  J.|  the  counsel  for  the  plaintiff  admitted  that  the  de- 
fendantj  on  all  the  days  and  times  mentioned  in  the  declare- 
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tioD,  was  entitled  to  turn  on  liis  cattle  levant  and  couchant ; 
but  opened  a  case  of  surcharge.  The  learned  judge,  upon 
this  opening,  refused  to  hear  evidence  of  surchai^e,  as  he 
ruled  there  ought  to  have  been  a  new  assignment;  and  he 
directed  a  verdict  for  the  defendant. 

J,  Evans,  in  the  subsequent  term,  obtained  a  rule  calling 
upon  the  defendant  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had,  and  contended  that 
Ellis  V.  ILowle${fl)f  which  was  cited  for  the  defendant  at 
the  trial,  did  not  apply. 

£.  V.  Williams,  on  a  preceding  day  in  Easter  term  last, 
shewed  cause  (6).  Ellis  v.  Rowles  (a)  was  not  cited  as  an 
authority  that  a  new  assignment  is  requisite  in  the  present 
instance.  That  case  was  trespass  for  impounding  the  de- 
fendant's cattle.  The  defendant  justified  as  lord  of  the 
manor,  taking  the  cattle  damage  feasant.  The  plaintiff 
replied  a  right  of  common ;  and  the  defendant  rejoined  that 
he  took  the  cattle  for  a  surcharge:  and  it  was  held  that  this 
rejoinder  was  a  departure  from  the  plea*  The  following 
was  the  passage  cited  at  the  trial,  from  Serjt.  Williams^a 
note  to  Mellor  v.  Spateman  (c) : — "  If  the  lord  should  bring 
an  action  of  trespass  q.  c.  f.,  instead  of  distraining,  and  the 
defendant  should  prescribe  for  common  for  his  cattle  levant 
and  couchant,  and  aver  that  he  put  the  cattle  mentioned  in 
the  declaration,  being  his  commonable  cattle  levant  and 
couchant  on  his  land  into  the  common,  in  case  some  of  the 
cattle  were  not  levant  and  couchant,  it  should  seem  the 
plaintiff  should  new  assign  the  trespass^  by  stating  that  he 
brought  his  action  for  dispasturing  the  common  with  other 
cattle,  and  not  traverse  the  levancy  and  couchancy.  For  in 
trespass  it  is  sufficient  for  the  defendant  to  shew  any  thing 
which  excuses  the  trespass ;  and  the  number  mentioned  in 
the  declaration  is  not  material."  For  this  passage  Ellis  v. 
Rowles,  Willes*  Rep.  638,  is  cited.     But  it  is  clear  that  the 

(a)  Willes,  638.  man  C.  J.,    Idttledale,  Pattaon, 

(6)  May  l$t,  cor.  Lord   Dm-      and  Coleridge  Js. 

(c)  1  Wms.  Saund.  346  e. 
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18S7.        learned  Berjeant  did  not  deduce  this  proposition  froni  that 
^^^       case,  but  from  an  elaborate  retrospect  of  all  the  law  on  the 
9,  subject,  as  the  passage  stood  thus  in  the  original  edition, 

Jbvkims.  before  WiUes*s  reports  were  published  (a).  It  is  now  sub- 
mitted that  the  law  so  laid  down  is  correct.  In  trespass  q. 
c.  f.,  the  breaking  and  entering,  and  in  the  present  action  the 
disturbance  of  right  of  common,  is  the  gist  of  the  action;  and 
the  putting  on  cattle  is  merely  the  mode  of  the  trespass  in  the 
one  case,  and  of  the  disturbance  in  the  other ;  and  therein 
it  differs  from  replevin  or  trespass  de  bonis  asportatis,  in 
which  the  taking  of  the  cattle  is  of  the  essence  of  the  ac- 
tion ;  but  in  trespess  q.  c.  f,,  the  mode  is  not  essential ;  and 
before  the  New  Rules  there  was  always  one  count,  generally 
for  the  breaking  the  plaintiff's  close  at  A.,  without  stating 
how ;  Greene  v.  Jones  {b) :  and  an  action  on  the  case  for 
disturbance  of  common,  and  trespass  q.  c.  f.,  are  in  this 
respect  identical.  Therefore  here  the  question  will  not 
arise  that  is  under  discussion  in  the  Exchequer,  in  'Norman  v. 
Westcombe{c)i  whether  there  should  be  a  new  assignment  in 
an  action  of  trespass  de  bonis  asportati8,if  the  defendant  can 
justify  seizing  a  certain  part  only  of  the  goods  enumerated 
in  the  declaration.  The  principle,  that  the  common  bar  to 
a  general  writ  in  trespass  q.  c.  f.  drives  the  plaintiff  to  a 
new  assignment,  has  never  been  disputed.  This  is  clearly 
eiplained  in  the  same  note  to  Oreene  v.  Jones  (6).  In 
Moftprivait  v.  Smith  (d),  where,  to  breaking  and  entering  a 
house,  and  staying  therein  three  weeks,  the  defendant  justi- 
fied as  to  breaking  and  entering,  and  staying  therein  for 
twenty-four  hours,  under  a  writ  of  Ji.  fa*,  and  the  plaintiff, 
admittitig  the  writ,  replied  de  injurid.  Lord  Ellenborough 
C.  J.  held,  that  if  the  plaintiff  wished  to  rely  on  the  defend- 
ant having  stopped  in  the  house  more  than  twenty-four 
hours,  he  ought  to  have  new  assigned.     The  case  of  Barnes 

(fl)  The  first  edition  of  Serjt.Wil-  (6)  t  Wms.  Saund.  399  b  (n.6). 

Hams's  edition  of  Saunders  was  (c)  Reported   on  other  points, 

published  in  June,  1799,  and  Lord  2  Mee.  &  Wels.  349. 

C.  J.  Willes's  Reports  were  pub-  (d)  3  Campb.  174. 
lished  in  the  November  subsequent. 
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V.  UuHi  (a)  any  be  cited  on  the  other  tidei  where  it  was        xw, 

beM,  that  to  a  plea  of  licence  to  trespasses  cpoiinitted  on 

divers  days  and  times^  the  plaintiff  having  shewn  a  trespass       *^v. 

|)rior  to  the  date  of  the  licencei  be  was  entitled  to  a  verdict      Jsvaias. 

on  an  issue  simply  denying  the  licence,  without  any  new 

assignment.    But  if  the  licence  had  been  co-exteosive  with 

the  occasions  of  the  trespasses,  the  plaintiff  must  have  been 

driven  to  a  new  assignnient  if  he  meant  to  contend  that  on 

any  one  or  more  occasions  the  licence  had  been  exceeded. 

Now  here  it  is  not  contended  that  the  defendant  was  not 

entitled  to  put  on  iome  sheep  on  every  occasion  when  be 

did  put  them  on*    The  question  is  merely  as  to  excess ; 

and  Lambert  v.  Hodgson  (b)  ahewsi  that  where  that  is  the 

case,  the  excess  must  be  new  assigned.    It  may  be  said  that 

many  of  the  cases  cited  have  arisen  upon  replications  de 

uffuriA,  whereas  in  the  present  case  the  replication  only 

offers  a  traverse  that  aU  the  cattle  were  levant  and  couchant« 

But  the  word  all,  though  not  expressed,  is  of  necessity  im* 

plied  in  every  replication  to  a  plea  of  right  of  common. 

Tlie  defendant  was  bound  to  aver  in  his  plea  in  substance, 

that  all  the  cattle  mentioned  in  the  declaration  were  ley  ant 

and  couchant.    The  legal  meaning  of  the  replication  is, 

that  none  of  the  cattle  were  levant  and  couchant,  and  that 

may  be  either  in  respect  of  the  land  being  such  that  the 

cattle  could  not  be  levant  and  couchant;  Potter  Y.North{c)\ 

or  that  they  were  not  the  defendant  s ;  as  it  has  been  held 

that  the  commoner  must  either  have  an  absolute  or  a  special 

property  in  the  cattle ;  Manneton  v.  Trevilian  {d).    But  it 

was  argued  at  the  trial,  that  the  allegation  of  all  the  cattle 

not  being  levant  and  couchant,  would  be  supported   by 

shewing  that  some  were  and  some  were  not,  and  therefore 

that  the  replication  did  (in  effect)  new  assign.     This  shews 

the  sense  of  the  old  rule,  that  a  formal  new  assignment  is 

necessary  in  such  cases ;  for  if  some  of  the  cattle  mentioned 

in  the  declaration  were  levant  and  couchant,  and  some  were 

(a)  11  East,  451.  (c)  1  Wms.  Saund.  350. 

(6)  1  Biogfa.  317.  id)  2  Show.  338. 
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not|  theii|  by  the  plaintiff's  own  shewing  in  his  replication, 
he  has  brought  his  action  in  respect  of  some  of  the  cattle 
mentioned  in  the  declaration,  without  any  ground  whatever 
for  so  doing.  A  new  assignment  would,  in  effect,  have 
said^  ^'  I  am  not  bringing  my  action  for  the  cattle  that  were 
levant  and  couchant,  as  you  suppose  by  your  plea,  but  for 
those  which  were  not."  It  is  true  that  in  some  cases  the 
replication  may  have  the  nature  of  a  new  assignment,  as 
where  the  plaintiff  abuses  a  licence  given  him  by  law,  which 
makes  him  a  trespasser  ab  initio,  as  in  7%e  Six  Carpenters^ 
case  (a).  [Lord  Denman  C.J.  Mr.  Evans  cited  a  case 
from  Roll.  Abr.,  Sloper  v.  Allen  {b),  which  appears  to  go 
much  against  your  argument.]  That  was  an  action  of 
replevin,  in  which  the  asportation  is  the  gist  of  the  action,  and 
is  therefore  distinguishable.  Here  the  number  of  the  cattle 
is  immaterial,  being  only  the  mode  by  which  the  disturbance 
of  the  common  is  created.  The  defendant  alleges  by  his 
plea,  that  he  has  as  much  right  on  the  common  as  the  plain- 
tiff. If  the  plaintiff  therefore  rely  on  a  different  cause  of 
action  from  that  which  the  plea  apparently  justifies,  he 
ought  to  have  newly  assigned. 

J.  Evans  and  NichoUs,  contrsL.    It  is  unnecessary  to  dis* 
cuss  Ellis  V.  Howies  (c),  as  it  has  no  relation  to  this  case. 


(a)  8  Rep.  146  a. 

(6)  Roll.  Abr.  Triall,  Verdict, 
pi.  41 .  The  following  is  a  transla- 
tion of  the  case  contained  in  Vi- 
ner's  Abridgment,  vol.  xxi.  pi.  41, 
p&ge49S. 

In  replevin,  if  defendant  justi- 
fies the  taking  damage  feasant  by 
reason  of  a  common  to  such  copy- 
hold, for  all  beasts  levant  and 
couchant,  and  avers  that  those 
beasts  were  levant  and  couchant, 
&c.  upon  which  the  parties  are  at 
isslie,  and  it  is  found  that  part  of 
the  beasts  were  levant  and  couch- 
ant, and  part  not.  This  is  found 
wholly  for  the  defendant,  for  the 


issue  is  upon  the  whole,  and  the 
contrary  thereof  is  found;  Tr.  17 
Ja.  B.,  between  Slcper  and  Aliens 
Per  Curiam.  In  the  margin,  this  is 
added,  Brownl.  171,  Tnn.  15  Jac. 
S.  C.  says,  it  was  holden,  on  read-* 
ing  the  record,  that  the  plaintiff 
should  have  his  judgment.  Avowry 
is  made  for  severfd  causes,  and  it 
is  found  for  the  avowant  for  one, 
and  against  him  for  the  rest;  the 
avowant  shall  have  return,  for  he 
had  good  cause  to  distrain,  but  he 
shall  be  amerced  for  the  other  pro 
falso  ciamore.  Jenk.  184,  pi.  71, 
185,  pi.  80;  S.  P.  Keilw.  31  b. 
(c)  Willes,  638. 
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No  doubt  the  defendant  was  bound  to  aver  that  the  cattle        1837. 
were  levant  and  couchant  on  his  land :  but  he  should  have      ^P'^^'^ 
stated  in  his  plea  the  number  of  commonable  cattle  that  he  v. 

tamed   on,  as    in   MtUor  v.  Spateman  (a)  and  Ellis  v. 
Rofwles  (6).    Barnes  v.  Hunt  (c)  shevrs  that  the  defendant 
under  his  plea  maj  justify  putting  on  as  many  cattle  as  he 
is  entitled  to,  and  that  if  he  has  put  on  more,  his  plea  fails. 
[LUtledale  J.  Do  you  compare  this  plea  to  one  of  leave 
and  licence,  as  in  that  case?]     It  is  a  similar  defence.    The 
plea  is  as  large  as  the  declaration.     [LUtledale  J.  The  rule 
to  be  deduced  from  Barnes  v.  Hunt  (c)  is,  that  in  a  plea  of 
leave  and  licence  the  defendant  must  prove  a  licence  as  ex- 
tensive as  the  trespasses  mentioned  in   the  declaration. 
Suppose  this  were  an  action  of  trespass,  and  a  justification 
under  a  right  of  way,  you  could  not  shew  a  trespass  out  of 
the  way,  without  a  new  assignment.]      This  replication 
amounts  to  a  new  assignment.    By  the  rules  H.  4  Will,  4, 
V.  in  Trespass,  r.  6,  it  is  laid  down  that  "  in  all  actions 
in  which  such  right  of  way  or  common,  as  aforesaid,  or 
other  similar  right  is  so  pleaded,  that  the  allegations  as 
to  the  extent  of  the  right  are  capable  of  being  construed 
distributively,  they  shall  be  taken  distributively."    [ZiV/&- 
dale  J.    The  meaning  of  that  rule  is,  that  the  jury  may 
be  directed  to  find  a  verdict  under  one  plea  distributively, 
as  they  would  have  done  formerly   if  several  pleas  had 
been  on  the  record.]     Then  Sloper  v.  Aliened)  is  directly 
in  point.     [lAttledale  J.  That  was  in  replevin ;    whereas 
this  is  in  case.     Patteson  J.  The  report  of  the  case  in 
ILolle  is  unintelligible,  for  it  says  that  the  defendant  justified 
for  all  his  cattle  levant  and  couchant,  which  is  clearly  a 
mistake  for  the  plaintiff;  and  it  is  probable  the  plaintiff  had 
judgment  according  to  the  report  in  Brownlow,  171 ;  but  at 
all  events  the  action  was  in  replevin.]    But  a  new  assignment 

(a)  t  Wins.  Saand.  339.  (d)  Viner's  Abridg.  vol.  zxi.  pi. 

(6)  Willes,  638.  41,  page  422. 

(e)  11  East,  451. 
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18S7.        is  only  ttecessary  inhere  the  pleadings  shew  an  answer  to  the 
whole  declaration.     Can  it  be  said  here  that  the  ptea  would 
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V.  have  been  made  out  if  only  one  of  the  cattle  had  been 

proved  to  be  levant  and  couchant.  The  position  cited  from 
Serjt.  fVilliams  is  a  mere  dictum;  and  at  all  events  it  only 
applies  to  an  action  of  trespass,  whereas  this  is  case. 

They  also  cited  Hayward  v.  Grant  (a),  t  Rol.  Abr. 
Triall,  Verdict  (C),  pi.  39 ;  Gotam  v.  Smeting^b),  Colbome 
V.  Stockdale{c),  Knight  v.  Wooreid),  Taptey  v.  Wain- 
ioHght{e),  and  Phythian  v.  White  (J). 

Cur,  adv»  vult. 

Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court  J — This  was  an  action  on  the  case  for  disturb- 
ing the  plaintiff's  right  of  common,  by  turning  on  cattle  on 
divers  days  and  times.  The  defendant  pleaded  a  right  of 
common  in  himself^  and  justified  turning  on  the  cattle  men- 
tioned in  the  declaration,  being  his  own  comtnonable  cattle 
levant  and  <;oUcbant  on  his  land,  which  are  the  same  sup- 
posed trespasses  in  the  declaration  mentioned. 

The  plaintiff  replied,  that  all  the  cattle  mentioned  in  the 
declaration  were  not  the  defendant's  cattle  levant  and  cou- 
chant modo  et  formft. 

Upon  the  plaintiff's  opening  it  was  admitted  by  his 
counsel,  that  dn  all  the  days  ^nd  times  some  of  the  cattle 
ttimed  on  were  levant  and  couchant,  and  that  the  action  was 
for  surcharging. 

The  learned  judge  thought  that  the  surcharging  ought  to 
have  been  newly  assigned,  and  refused  to  receive  any  evidence 
respecting  it,  directing  the  jury,  upon  the  admitted  facts,  to 
find  a  verdict  for  the  defendant.  We  are  of  opinion  that 
he  was  right  in  so  doing,  and  that  this  rule  for  a  new  trial 

{a)  1  C.  &  P.  448, 677.  (e)  2  N.  &  M.  697 ;  S.C.  5  B. 

(b)  2  Wins.  SfiUnd.  906.  &  Ad.  395. 

(c)  1  Str.  493.  (/)  1  M.  &  W.  SI6. 
{d)  3  Bingh.  N.  C.  3. 
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mtist  be  discharged.    The  case  of  Ellis  v.  Rowles  (a)  was        1837. 
cited  and  relied  on  at  the  trial,  but  appears  not  to  be  in 
point.     It  is  quoted  in  a  note  of  Mr.  Serjt.  Williams  to  v. 

Melior  V.  Spateman{b),  as  if  it  were  an  authority  for  a  po-  J«^k»m8« 
sition  there  laid  down,  viz.  '*  that  if  a  lord  bring  trespass, 
and  the  defendant  should  prescribe  for  common  for  his  cat- 
tle levant  and  couchant,  and  aver  that  he  put  the  cattle 
mentioned  in  the  declaration^  being  his  commonable  cattle 
levant  and  couchant  on  his  land,  into  the  common,  in  case 
some  of  the  cattle  were  not  levant  and  couchant,  it  should 
seem  the  plaintiff  should  new  assign  the  trespass,  by  saying 
that  he  brought  his  action  for  depasturing  the  common  \vith 
other  cattle,  and  not  traverse  the  levancy  and  cotichancy: 
for  in  trespass  it  is  sufficient  for  the  defendant  to  shew  any 
thing  which  excuses  the  trespass,  and  the  number  mentioned 
in  the  declaration  is  not  material."  But  the  passage  stood 
m  the  first  edition,  without  any  authority  cited  to  support  it, 
as  an  observation  of  the  editor  himself,  and  the  case  was 
added  in  a  subsequent  edition,  as  bearing  upon,  though  not 
expressly  involving,  the  point.  If  the  position  be  good  law, 
it  applies  equally  to  a  plea  in  an  action  on  the  case  by  a 
commoner,  in  which,  though  for  some  time  before  the  new 
rules,  such  defence  would  have  been  given  in  evidence 
under  the  plea  of  not  guilty ;  yet  formerly  it  used  to  be 
pleaded  specially.    (See  the  former  part  of  the  note.) 

Kow  the  precise  number  mentioned  in  the  declaration 
being  immaterial,  the  defendant  was  at  liberty  to  apply  his 
justification  of  right  of  common  to  any  number  of  cattle 
that  he  pleased,  and  to  aver  that  those  cattle  were  levant 
and  couchant,  and  that  the  supposed  grievances  with  them 
were  the  grievances  alleged  in  the  declaration.  The  plain- 
tiff, by  bis  replication,  admits  the  right  of  common  set  up 
by  the  defendant,  and  that  the  cattle  in  the  plea  are  the  same 
as  those  in  the  declaration,  but  traverses  that  all  the  cattle 
in  the  declaration  were  levant  and  couchant.    This  does  not 

(a)  Willes,  638.  (h)  1  Wins.  Saund.  346  c,  n.  2. 
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make  the  precise  number  material ;  and  as  it  was  conceded 
that  on  every  occasion  some  of  the  cattle  were  levant  and 
couchant^  the  defendant  is  entitled  to  apply  his  plea  to  them 
both  by  way  of  allegation  and  proof  at  the  trial,  since  he 
has  asserted  by  his  plea  that  those  are  the  cattle  mentioned 
in  the  declaration,  and  that  assertion  has  not  been  denied. 
If  the  plaintiff  bad  stated  in  his  declaration,  as  he  might 
have  done,  though  he  was  not  bound  to  do,  that  the  defend- 
ant, being  a  commoner,  had  put  in  cattle  which  were  not 
levant  and  couchant,  and  the  defendant  had  asserted  in  his 
plea  that  they  were  levant  and  couchaut,  doubtless  he  must 
fail,  unless  he  could  prove  by  his  evidence  that  all  the  cattle 
plaintiff  proved  to  have  been  put  on  the  common  by  him 
were  levant  and  couchant.  This  also  shews  that  the  case 
of  Barnes  v.  Hunt  {a)  does  not  apply,  for  there  the  licence 
pleaded  was  wholly  inapplicable  to  all  the  trespasses  proved 
on  one  particular  day. 

Such  would  have  been  the  state  of  things  if  the  replica- 
tion had  merely  traversed  that  *'  the  cattle  in  the  plea  men- 
tioned,''  or  "  the  said  cattle,*'  were  levant  and  couchant ; 
but  the  language  of  it  is,  that  all  the  cattle  in  the  declaration 
mentioned  were  not  the  defendant's  own  commonable  cattle 
levant  and  couchant  on  his  land. 

On  this  replication  a  question  arises,  whether  the  word 
''  all "  alters  the  meaning  of  the  issue  tendered.  The  repli- 
cation either  means  that  none  of  the  cattle  mentioned  in  the 
declaration  were  levant  and  couchant,  or  it  means  that  some 
were  and  some  were  not.  Now,  if  it  means  the  former,  it 
is  properly  taken  as  an  issue  concluding  to  the  country,  for 
such  is  unquestionably  the  meaning  of  the  plea,  and  the 
issue  can  only  be  properly  taken  by  pursuing  the  meaning 
of  the  plea.  Again,  this  would  cause  no  inconsistency  in 
the  plaintiff's  pleadings,  because  he  would  only  then  be 
averring  that  defendant  had  no  cattle  levant  and  couchant 
which  is  the  apparent  meaning  of  the  declaration. 


(a)  11  East,  451. 
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But  if  the  replication  have  the  latter  meaning,  then  it  is 
huhj  in  two  respects ;  first,  that  it  traverses  the  plea  in  a 
sense  manifestly  not  intended  by  the  plea ;  and,  secondly, 
that  it  asserts  that  some  of  the  cattle  in  the  declaration 
mentioned  were  levant  and  couchant  on  the  defendant's 
prenoiises,  who  had  a  right  of  common,  and  so  shews  that 
the  action  is  brought  in  respect  of  cattle,  for  which  it  will 
not  lie,  and  that  the  defendant  is  entitled  to  a  verdict  pro 
tanto,  and  yet  not  shewing  for  how  much.  This  is  absurd, 
and  therefore  the  plaintiff  is  driven  to  say,  that  the  word 
''all"  is  equivalent  to  a  new  assignment,  and  amounts  to 
the  same  thing  as  if  the  replication  had  averred  expressly 
that  the  action  was  brought  not  in  respect  of  the  cattle 
levant  and  couchant,  but  in  respect  of  others  that  were  not 
levant  and  couchant. 

We  think  that  the  word  ''all,"  being  in  the  replication 
quite  ambiguous,  must  be  taken  most  strongly  against  the 
party  pleading,  and  that  it  must  be  taken  that  the  traverse, 
concluding  to  the  country,  takes  issue  only  on  the  allega- 
tions of  the  plea  according  to  the  meaning  of  that  plea; 
consequently  it  does  not  amount  to  a  new  assignment,  but 
is  only  a  denial  that  any  cattle  of  the  defendant  were  levant 
and  couchant ;  and  the  learned  judge  was  right  in  telling  the 
jury,  that  as  it  was  admitted  that  in  all  the  instances  some  of 
the  cattle  were  levant  and  couchant,  the  verdict  must  be  for 
the  defendants,  and  the  present  rule  must  be  discharged. 

Rule  discharged. 
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Bland  v.  Wakben. 


Wedneida$ff 
May  35M. 

ArCHBOLD  had  obtained  a  rule  in  Easter  term  last,   ,1.  Where  no- 

ticeoftnalhas 

calling  upon  the  plaintiff  to  shew  cause  why  the  trial  had  been  given  for 

the  last  sittings 

m  term,  in  K.  B.,  at  nvhich  none  but  undefended  causes  are  taken,  the  defendant 

shoald  either  instruct  counsel  to  appear  to  say  that  the  cause  is  defended,  or  should 

g^ve  notice  to  the  plaintiff  of  its  being  a  defended  cause. 
2.  When  the  Court  of  K.  B.  grant  a  rule  to  set  aside  the  trial  and  the  verdict,  in  a 

cause  that  has  been  taken  as  undefended,  on  an  affidavit  of  merits  by  the  defendant,  it 

it  not  the  practice  to  make  the  payment  of  costs  by  the  defendant  on  a  particular  day 

a  condition  in  the  rulf^< 

VOL.  IL  H 
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and  the  verdict  obtained  in  this  cause  should  not  be  set 
aside  for  irregularity.  In  the  affidavits  on  which  the  rule 
\yas  obtained,  it  vyas  sworn  that  issue  was  joined  on  the 
31st  March,  and  notice  of  trial  given  for  the  second  sittings 
in  Easter  term,  and  continued  to  the  third  sittings.  The 
defendant  was  applied  to  by  the  plaintiff  on  the  Ist  April  to 
allow  him  to  continue  his  notice  until  the  sittings  after  term, 
but  the  defendant  refused.  The  defendant  was  ready  to 
attend  the  trial  at  the  third  sittings,  and  defend  the  action ; 
but  the  sittings  paper  expressly  stating  that  none  but  unde- 
fended causes  would  be  taken  at  such  sittings,  the  defendant 
had  no  idea  that  the  same  would  be  called  on,  the  plaintiff's 
attorney  knowing  that  the  same  would  be  defended.  The 
affidavit  then  stated  that  the  cause  was  called  on  as  an 
undefended  cause,  and  tried  in  the  absence  and  without 
the  knowledge  of  the  defendant;  that  defendant  had  no 
notice  that  the  cause  would  be  brought  on  as  an  undefended 
cause ;  that  the  cause  was  set  down  out  of  its  turn  in  the 
list  of  undefended  causes.  It  was  also  stated  that  there  was 
a  good  defence  on  the  merits. 

Humfrey  now  shewed  cause,  on  affidavits  stating  '^  that 
the  cause  was  set  down  in  the  regular  way,  and  not  out  of 
its  regular  turn ;"  that  when  it  was  called  on  at  the  third 
sittings,  no  one  appeared  for  the  defendant  to  state  that  the 
cause  was  defended;  and  denying  that  the  plaintiff's  at- 
torney knew  that  it  would  be  defended. 


Archboldf  contrd.  It  was  not  necessary  that  counsel 
should  attend  to  say  the  cause  was  defended.  If  a  plaintiff 
wishes  to  bring  on  a  cause  as  undefended,  he  should  give 
two  days*  notice  to  the  other  side,  which  has  not  been  given 
here.  It  may  be  admitted  that  if  the  cause  was  not  taken 
out  of  its  turn,  there  is  no  irregularity. 

Lord  Denman  C.  J. — The  practice  is  to  make  out  a 
regular  list  in  the  marBhal's  office,  for  the  last  sittings  in 
term,  of  the  causes  thai  are  thought  likely  to  be  taken  as 
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undefended.  Formerly  counsel  used  to  be  instructed  to 
appear  and  say  that  the  cause  was  defendedi  upon  which  it 
would  go  over  to  the  sittings  after  term  as  a  matter  of 
coarse.  Another  mode  of  doing  this  was  by  notice  being 
pren  by  the  defendant  to  the  plaintiff  that  the  cause  would 
be  defended.  In  this  case  the  cause  is  set  down  in  the  list  for 
the  last  sittings ;  no  counsel  was  instructed  to  appear,  and 
DO  notice  was  given  that  it  would  be  defended.  I  think 
therefore  no  case  of  irregularity  has  been  made  out.  As 
there  is  an  affidavit  of  merits,  there  may,  however,  be  a  new 
trial  on  the  payment  of  costs. 
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Humfrey  then  applied  to  the  Court  to  fix  a  day  by  which 
the  costs  should  be  paid«  or  otherwise  the  defendant  would 
have  the  power  of  delaying  judgment  being  signed  till 
November,  and  intimated,  that  by  the  practice  of  the 
other  Courts  such  orders  had  been  frequently  made. 

LiTTLEDALE  J. — It  is  uot  the  practice  of  this  Court : 
when  an  application  is  made  to  assimilate  the  practice  of 
the  Courts,  it  cannot  be  by  an  indirect  motion  like  this. 

Rule  absolute  on  payment  of  costs. 


Wilkes  t.  OttLEY.  Mmf^^rd,and 

June  \Oth, 

The  declaration  contained  the  common  counts  in  debt.    l.Wherathe 

The  time  for  pleading  was  out  on  £Oth  May,  and  on  that  ^^g  ^^  ^^x.  on 

the  20th,  and 
the  defendant  on  that  daj  delivered  several  pleas,  with  a  summons  for  leave  to  plead 
several  matters,  returnable  at  three  o'clock  on  the  29nd  (Monday);  and  the  plaintiff 
retamed  the  pleas,  and  signed  judgment  as  for  want  of  a  plea; — the  Court,  under  the 
circDrostances,  set  aside  the  judgment  on  an  affidavit  of  merits,  without  costs. 

%  Pending  a  mle  to  set  aside  judgment  that  had  been  signed  for  want  of  a  plea,  the 
defendant  obtained  the  order  of  a  judge  to  plead  several  matters ;  but  the  Court  set 
aside  the  order. 
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1837.  day  several  pleas  were  delivered  to  the  plaintiff's  attorney, 
with  a  summons  for  leave  to  plead  several  matters,  returna- 
ble at  three  o'clock  on  Monday,  £^nd  May.  The  plaintiff 
returned  the  pleas,  and  signed  final  judgment,  at  eleven 
o'clock  on  that  day,  as  for  want  of  a  plea.  On  the  23rd 
Tyrwhilt  moved  for  a  rule  to  set  aside  the  judgment  on  an 
affidavit  of  merits,  and  contended  that  payment  of  costs  by 
the  defendant  should  not  be  made  part  of  the  terms,  on  the 
ground  that  as  the  summons  would  have  been  a  stay  of 
proceedings  had  it  been  made  returnable  at  the  opening  of 
the  office  on  the  22nd  {a),  it  was,  at  all  events,  enough  to 
deprive  the  plaintiff  of  all  right  to  the  costs  of  a  judgment 
signed  under  such  circumstances.  By  the  old  practice, 
instructions  to  the  clerk  of  the  rules  for  a  rule  to  plead 
several  matters,  had  that  effect  (ft).  But  the  Court  (c)  de- 
nied that  any  analogy  existed  between  that  case  and  the 
present,  as  the  pleading  several  matters  is  now  a  matter  of 
discretion  in  the  judge  before  whom  the  summons  for  that 
purpose  is  heard,  instead  of  being  a  matter  of  course,  as 
before  the  new  rules;  but  under  the  circumstances  they 
granted  the  rule  without  costs,  reserving  the  question,  whe- 
ther the  plaintiff  should  have  costs  till  cause  was  shewn. 
Pending  that  rule,  the  defendant's  attorney  took  out  a  sum- 
mons to  plead  several  matters,  which  was  opposed  for  the 
plaintiff,  on  the  ground  that  no  order  to  that  effect  could  be 
made  while  the  judgment  was  outstanding.  The  learned 
judge  granted  the  order,  but  it  was  not  drawn  up  or  served 
on  the  plaintiff. 

Mansel  afterwards  obtained  a  rule  to  set  it  aside  for 
irregularity,  with  costs,  on  the  ground  urged   before  the 
June  toth,    judge.     Both  rules  came  on  together.     Mansel  shewed 
cause  against  the  first  rule,  which  was  made  absolute  with- 
out costs,  with  four  days'  time  to  plead. 

Tyrwhitt  shewed  for  cause  against  the  second  rule,  that 

(fl)  1  Tidd,  470,  9th  ed.  (c)  Lord  Denman  C.  J.,  LUtle- 

(b)  1  Tidd,  657,  9th  ed.  dale  and  Patieson  Js. 
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as  tbe  order  of  the  learned  judge  had  not  been  drawn  up         1887. 
and  served  on  the  plaintiff,  it  was  a  mere  nullity,  or  at  least 
compelled  no  step  by  him  pending  the  former  rule,  and 
might  be  even  then  abandoned  by  the  defendant,  M'Dougall 
V.  Nicholh  (a),  in  order  to  plead  a  single  plea.    Joddrell  v, 

(fc)  and  Sedgewick  v.  Allerton  (c)  also  shew  that  the 

order  not  being  served  on  the  plaintiff,  he  was  not  bound  by 
it.  The  defendant  obtained  the  order  pending  the  first  rule 
quia  timuit,  that  had  the  judgment  been  set  aside  on  the 
terms  of  pleading  instanter,  he  might  have  only  the  day  on 
which  the  rule  was  disposed  of(jd)  to  take  the  next  step,  of 
obtaining  a  summons  to  plead  several  matters.  That  sum- 
mons would  not  be  returnable  in  time  to  prevent  the  plain- 
tiff from  again  signing  judgment  as  for  want  of  a  plea.  No 
such  difficulty  occurred  under  the  old  practice,  as  the  sig* 
nature  of  counsel  was  sufficient  to  obtain  the  rule  to  plead 
several  matters.  At  all  events,  no  costs  are  allowed  where 
a  judge's  order  is  set  aside :  Hargrove  v.  Holden(e)^  Wright 
V.  Skinner  (/). 

Mansel,  in  support  of  the  rule,  urged  that  the  defendant 
could  not  obtain  this  order  in  a  cause  which  had  arrived  at 
judgment,  so  as  to  hold  it  in  readiness  to  be  acted  on  if  the 
judgment  was  set  aside. 

Per  Curiam  (g)— 

Rule  absolute  to  set  aside  the  judge's 
order,  without  costs. 

(a)  5N.&M.366;  5.  C.  3  A«  Hughes  v.  Walderif  5  B.  &  C. 
k  £.  813.  770,  n. 

(6)  4  Taont.  253.  (c)  3  Dowl.  P.  C.  176. 

(c)  7  East,  542.  (/)  Tyr.  &  Gr.  69. 

(fO   S^  P^f  Ablwli  C.  J.  in  (g)   Lord  Denman  C.  J.  and 

UUledaU  J. 
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_  Ex  parte  Pbatt. 

May  2bth,  J,  J,  WILLIAMS  moved  for  a  rule  nisi  for  a  mandamus 
K.  B.hasno  *^  the  justices  of  Berks,  commanding  them  to  enter  con- 
jurisdiction  lo  tinuances,  and  to  hear  certain  evidence  in  an  appeal  of  one 
Court  of  Quar-  Thomas  Pratt  against  a  conviction  under  the  Game  Act 
reLlraro /.''  (the  1  &  2  Will  4,  c.  32).  It  appeared  from  the  affidavits 
peal,  on  the  that  an  information  had  been  laid  before  two  justices 
hav?nK  reject-'^  against  Pratt,  for  having  trespassed,  in  search  of  conies, 
ed  evidence  on  lands  in  Bagley  Wood,  alleged  to  be  the  property  of 
missible,  al-  *  ^^^  President  and  Scholars  of  St.  John's  College,  Oxford, 

though  the        and  that  Pratt  was  fined  by  them  2/.    On  an  appeal  against 
appeal  was  .     .  .  n 

aj^ainst  a  con-  this  Conviction  to  the  Berks  quarter  sessions,  the  appellant 

i^he'oamr^Act  ^^'^^"^^    shooting    a    rabbit,  but   tendered   evidence  to 

(1  &2  Tri7/.4,  shew   that  no   trespass   had   been   committed,  as  Bagley 

a  certiorari  is  *  ^^^  ^^^  ^^t  belong  to  St.  John's  College,  but  was  part 

taken  away,      of  the  lord's  waste  of  the  hundred  of  Hormer  and  manor  of 

Cumnor,  and   that  he  was  a  commoner.     The  sessions, 

however,  refused  to  hear  any  evidence  whatever  on   the 

point,  and  confirmed  the  conviction.    They  also  refused  to 

grant  a  case  to  this  Court. 

J»  J.  Willianu  now  contended  that  such  evidence  was 
clearly  admissible,  since  sect.  30  provides  that  the  same 
evidence  which  might  be  given  in  an  action  of  trespass 
shall  be  received  ;  and  as  the  certiorari  was  taken  away  by 
sect.  43,  the  Court  would  grant  the  writ,  in  order  to  pre- 
vent a  failure  of  justice.  In  Rex  v.  Justices  of  Carnar- 
von (a),  Uolroyd  J.  said,  'Mf  it  had  appeared  that  the  ses- 
sions had  heard  one  side,  and  had  altogether  refused  to 
hear  the  other,  I  should  have  thought  it  the  same  as  if  the 
case  had  not  been  tried  at  all ;  and  I  should  then  have  been 
of  opinion  that  this  mandamus  ought  to  issue."  Now,  in 
this  case  the  refusal  to  hear  the  evidence,  which  offered  a 
complete  defence,  is  equivalent  to  hearing  only  one  side. 

Lord  Den  MAN  C.  J. — That  case  is  against  you  as  far 
(o)  4  B.  &  Aid.  80. 
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as  il  goes ;  for  there  also  the  sessions  refused  to  hear  evi« 
deoce  that  was  tendered ;  and  a  mandamus  to  rehear  the 
appeal  was  refused.  Your  motion  is  in  fact  for  a  new  trial 
in  the  case,  when  we  have  no  jurisdiction  to  grant  one.  The 
gist  of  your  application  is,  that  the  sessions  have  made  a 
mistake  in  pomt  of  law;  but  we  have  no  power  to  correct 
any  mistake  they  may  make  unless  they  think  fit  to  send  up 
a  case  for  us,  which  they  have  not  done. 
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£i  parte 

Pbatt. 


LiTTLEOALE  and  Patteson  Js.  concurred. 


Rule  refused. 


The  KtNo  t;.  The  Justices  of  the  North  Riding  of 
Yorkshire. 

A  Rule  nisi  had  been  obtained  for  a  certiorari  to  the 
Court  of  Quarter  Sessions  of  the  North  Riding  of  York- 
shire, to  remove  an  order  of  bastardy,  made  by  the  said 
Court  upon  one  Michael  Underwood. 

The  application  for  the  order  was  made  in  behalf  of  the 
inhabitants  of  the  township  of  Egton.  The  notice  of  the 
intended  application  was  signed  by  the  two  overseers  for 
the  township.  Egton  is  a  perpetual  curacy  within  the  parish 
of  Lyth,  but  it  has  its  own  church  officers,  who  are  called 
churchwardens,  and  who  perform  for  the  township  all  the 
duties  usually  executed  by  a  churchwarden  of  a  parish  not 
divided  into  townships.  Rates  for  the  repair  of  the  church 
are  levied  within  the  township,  and  marriages,  baptisms, 
and  funerals  have  always  been  performed  in  the  church  of 
Egton,  but  a  small  annual  sum  is  contributed  towards  the 
repair  of  the  parish  church.  Besides  the  two  overseers 
of  the  township  who  had  signed  the  notice  there  was  also 
an  assistant  overseer ;  when  the  application  was  made  to 
the  sessions,  it  was  objected  that  the  notice  was  insufficient 
33  it  was  not  signed  by  a  majority  of  the  churchwardens  and 


Thurtday, 
May  25M. 

It  is  not 
Dccessary  for 
the  charch- 
wardens  or 
chapelwardens 
of  a  township 
to  sign  a  notice 
of  an  applica- 
tion for  an  or- 
der of  main- 
tenance for  a 
bastard  child 
under  the  7Sd 
section  of  4  & 
5  TT.  4,c.76, 
(the  Poor  Law 
Amendment 
Act). 


TbcKmo 

V. 
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overseers.     The  affidavits  on  which  the  rule  nisi  was  ob- 
tained did  not  state  that  there  was  an  assbtant  overseer. 


The  Josticet        Bliss  now  shewed  cause  against  the  rule.    The  question 

North  Biding    '^*»  whether  this  notice  has  not  in  fact  been  signed  by  a 

^^  sufficient  number  of  the  parish  officers  of  Egton.    By  s.  72 

of  the  4  &  5  W.  4j  c.  76,  (the  Poor  Law  Amendment  Act,) 

It  wfu  not '      when  any  child  shall  be  born  a  bastard,  and  shall  become 

necessary  for     chargeable  to  any  parish,  the  "  overseers  or  guardians  of 

wardens  of  the  ^"^^  parish"   are  empowered  to  apply  to  the  Court  of 

township  to      Quarter  Sessions,  for  an  order  on  the  putative  father.    The 
sign  the  notice.        ,  ,  ,  ,.      .        .    «  ,     •        , 

73d  section  enacts,  that  no  such  application  shall  be  heard, 

unless  fourteen  days'  notice  shall  have  been  given  under  the 
hands  of  such  overseers  or  guardians.  The  109th  section  is 
the  interpretation  clause,  and  it  enacts,  that  in  the  construc- 
tion of  the  act,  the  word  *'  overseer'^  shall  be  construed  to 
mean  and  include  overseers  of  the  poor,  churchwardens,  so 
far  as  they  are  authorized  by  law  to  act  in  the  management  or 
relief  of  the  poor,  or  in  the  collection  or  distribution  of  the 
poor  rate,  assistant  overseer,  or  any  other  subordinate 
officer,  whether  paid  or  unpaid,  in  any  parish  or  union,  who 
shall  be  employed  therein  in  carrying  the  act  or  the  laws 
for  the  relief  of  the  poor  into  execution.  It  is  not  the 
duty  of  churchwardens  in  all  places  to  administer  the  law 
for  the  relief  of  the  poor.  In  many  acts  of  parliament  they 
are  distinguished  from  overseers,  whose  peculiar  duty  it  is 
to  execute  the  law  for  the  relief  of  the  poor.  The  43 
Elizabeth  speaks  of  churchwardens  or  overseers.  The  56 
Geon  3,  c.  139,  uses  the  word  "overseer"  alone.  In  the 
Reform  Act,  (2  W,  4,  c.  45,)  and  likewise  in  the  Municipal 
Corporation  Act,  (5  &  6  W.  4,  c.  76,)  the  overseers  have 
various  duties  to  perform  independently  of  the  church- 
wardens. Egton  appears  only  to  be  a  township  and  not  a 
parish,  and  the  persons  who  have  the  management  of  the 
rate  for  the  repair  of  the  church  are  therefore  chapel- 
wardens  and  not  churchwardens  ;  the  statute  of  Elizabeth 
only  makes  the  churchwardens  of  a  parish  overseers  i 
neither  the  13  &  14  Car.  2,  c.  12,  nor  any  other  statute^ 
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aothorizes  the  chapelwardeos  of  a  township  to  act  as  over-        1837. 
seer?.     The  King  v.  Nantwkh  (a)  shews  that  neither  the     ^T^^ 
cbarchwardeos  of  a  parish  which  includes  townships,  nor  «. 

the  chapelwardens,  have  any  right  to  interfere  with  the   ^^*/"jie^** 
management  of  the  poor.  North  Riding 

But  it  was  said  at  the  sessions  that  at  any  rate  the    Yo^ksbi^e. 
assistant  overseer  ought  to  have  signed  the  notice.     An  Secood  point : 
assisUnt  overseer  is  appointed  by  warrant,  and  he  is  only  f^y^hiHwlSs^ 
authorized  to  exercise  such  powers  of  an  overseer  as  are  aot  overseer  to 
expressed  in  his  warrant ;  in  this  case  the  appointment  of  ^*^"' 
the  assistant  overseer  was  not  produced,  and  it  did  not  ap- 
pear that  he  was  authorized  to  act  in  cases  of  this  descrip* 
tion.    But,  assuming  that  the  assistant  overseer  had  full 
authority  to  sign  the  notice,  and  that  it  was  not  necessary 
for  the  chapelwardens  to  sign  the  notice^  then  a  majority  of 
the  overseers,  with  the  assistant  overseer,  have  signed  (6). 

S.  Temple^  contrd.  Egton,  though  called  a  township,,  is  First  point, 
in  the  nature  of  a  parish.  The  statute  of  Elizabeth  speaks 
only  of  parishes,  but  there  are  various  statutes  which 
speak  of  the  churchwardens  of  parishes,  townships,  or 
places.  In  The  King  v.  Nantwich  {a),  Bayley  J.  says, 
"  the  8  &  9  W.  3,  did  not  mean  to  interfere  with  the  13  & 
14  Charles  2,  neither  did  the  17  Geo.  2.  The  words  of  -  ^ 
the  former  are  material  to  be  considered,  for  it  would  seem 
from  the  use  of  the  words,  ^  the  churchwardens  and  over- 
seers of  any  parish,  township,  or  place,  or  the  overseers  of 
any  other  place  where  there  are  no  churchwardens/  that  the 
legislature  considered  that  the  word '  churchwardens'  would 
apply  to  a  township  as  well  as  a  parish.  Perhaps  it  may 
be  inaccurate  so  to  apply  it,  for  there  may  be  no  instance 
of  a  church  for  a  township,  but  still  if  there  were  a  chapel 
within  it,  the  legislature  might  think  the  word  not  inappli- 
cable. The  act  therefore  probably  meant,  that  if  there 
were  persons  within  a  township,  exercising  a  similar  function 

(a)  16  East,  228.  the  Coart  did  not  give  any  opi- 

{h)  Other  poinu  were  raised  in     nion  with  respect  to  them, 
vpiment,  bat  they  are  omitted,  as 
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1837.  to  that  of  churchwardens,  they  should  join."  The  last  ob- 
servation is  applicable  to  this  case.  In  The  King  v.  Nant- 
wich{a)  it  was  held,  that  since  the  IS  &  U  Car.^,  c.  12,  an 
indenture  of  apprenticeship  executed  by  the  overseers  of  a 
North  ^ding  township  which  had  no  churchwardens  or  chapelwardens, 
YoaisaiRi.  ^^^  ^  ^^^^  indenture,  although  neither  of  the  churchwardens 
of  the  parish  at  large  within  which  the  township  was  situate 
jobed  in  the  execution.  [Lord  Denman  C.  J.  The  whole 
point  in  that  case  was,  that  the  churchwardens  of  the  pa* 
rish  at  large  need  not  join.  Has  it  ever  been  held  that  the 
churchwardens  of  a  township  are  overseers  ?]  Bayley  J. 
seems  to  intimate  that  the  persons  who  exercise  the  func- 
tions of  churchwardens  may  be  considered  as  overseers. 
The  King  v.  Nantwich  (a)  is  dbtinguishable  from  the 
present  case,  because  in  that  case  it  was  not  shewn  that 
there  were  any  churchwardens  or  chapelwardens  of  the 
township.  In  the  present  case  it  is  shewn  that  church* 
wardens  are  regularly  appointed,  and  that  there  is  a  church, 
in  which  marriages,  baptisms,  and  funerals  are  performed. 

Fint  point.  Lord  Dbnmaii   C.J. — One  of  the  numerous  answers 

given  by  Mr.  BUsi  in  this  case  is  decisive.  Not  only  has  a 
majority  of  the  overseers  signed  this  notice,  but  all  of  them 
have  signed  it.  The  statute  of  Elizabeth  applied  to 
parishes  only.  Then  came  the  statute  of  CharUi,  which 
authorized  the  division  of  a  parish  where  it  was  too  large 
for  the  convenient  management  of  the  poor,  but  in  that 
statute  no  reference  is  made  either  to  churchwardens  or 
chapelwardens.  There  are  some  subsequent  statutes  from 
which  it  might  be  inferred  that  the  legislature  thought  that 
churchwardens  had  been  appointed  for  all  places  where 
there  are  overseers.  But  even  supposing,  from  the  language 
of  subsequent  acts,  the  legislature  may  have  thought  that  a 
power  had  been  given  to  the  churchwardens  of  townships, 
that  is  quite  insuiHcient  to  invest  chapelwardens  with  the 
powers  and  authority  of  overseers.  It  would  be  a  difficult 
matter  in  many  cases  to  determine  what  the  chapelry  is  of 

(a)  16  East,  828. 
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wbich  the  chapelwardens  afe  to  be  OTcraeers.  It  is  infi-  JSST. 
nltelj  more  convenient  to  determine  that  the  statute  of 
Cir.  2  does  not  contemplate  churchwardens  of  any  town- 
ship. This  decision  is  not  inconsistent  with  the  judgment 
ofBayleyJ.  in  The  Kiffg  v.  Nantmch{a).  In  that  case  it  North  RTding 
was  argued  that  it  was  necessary  for  the  churchwardens  of  y^n„g|g^ 
the  parish  at  large  to  join.  Bayky  J.  there  says,  "  the  act 
probably  meant,  that  if  there  were  persons  within  a  town** 
ship  exercising  a  similar  function  to  that  of  churchwarden, 
they  should  join.  But  it  seems  incongruous  to  hold  that  it 
meant  that  the  churchwardens  of  a  parish  were  to  concur 
in  granting  a  township  certificate^  for  then  the  church- 
wardens, who  are  resident  in  township  A.,  tnight  have  to 
certify  that  the  pauper  was  settled  in  township  B.'^  That 
is  not  a  decision  that  persons  within  a  township,  exercising 
a  similar  function  to  that  of  churchwardens,  ought  to  join; 
bat  that  it  is  not  necessary  for  the  churchwardens  of  the 
parish  at  large.  However,  it  is  quite  clear  that  the  ob- 
servation, that  the  churchwardens  of  the  township  might 
be  required  to  join,  was  unnecessary  for  the  determination 
of  the  case.  Another  objection  is,  that  the  assistant  over^*  Second  point. 
seer  has  not  signed  the  notice;  but  that  is  answered  by  say* 
ing,  we  ought  to  see  that  there  is  an  assistant  overseer,  and 
to  know  what  his  powers  are,  before  we  can  determine  that 
his  signature  is  necessary. 

LiTTLEBALK  J. — Egton  is  uot  a  parish,  and  the  statute  of  Ymi  point. 
Elizabeth  speaks  only  of  the  churchwardens  and  overseers 
of  a  parish.  The  statute  of  Charles  directs  how  overseers 
of  any  township  are  to  be  appointed,  but  it  does  not  men- 
tion either  church  or  chapelwardens.  It  is  true  that  some 
acts  of  parliament  speak  of  the  churchwardens  and  over- 
seers of  the  poor  of  any  parish,  township,  or  place,  but 
those  words  may  be  construed  to  mean,  the  churchwardens 
and  overseers  of  that  parish,  where  there  is  a  parish,  and 
where  there  is  a  place  maintaining  its  own  poor,  not  a  pa- 
rish, the  overseers  of  the  poor  of  that  place.  We  cannot 
say  that  it  was  necessary  for  the  assistant  overseer  to  have 
(a)16  East,  228. 
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1837.        signed  the  notice,  as  we  do  not  know  there  was  one^  or 
what  his  powers  are. 


The  Kino 

V. 

The  Justices 

of  the 
North  Riding 

Yorkshire. 


Patteson  J. — I  am  entirely  of  the  same  opinion.  This 
question  arises  on  the  construction  of  the  7dd  sect,  of  4  &  5 
Will.  4,  c.  76 ;  and  in  deciding  it  I  wish  to  be  distinctly 
understood  as  not  expressing  any  opinion  whether  it  is 
necessary  that  all  the  overseers  should  sign  the  notice.     It 

Second  point,  is  not  requisite  for  the  determination  of  this  case  to  decide 
that  point,  because  I  am  of  opinioui  that  in  the  present  case 
all  the  overseers  have  signed  the  notice.  A  similar  point 
has  been  lately  before  the  Court  upon  the  construction  of 
the  81st  section  (n). 

First  point.  The  question  in   this   case  is,  who  are  the  overseers 

of  the  township?  It  is  said  that  the  chapelwardens 
are.  They  cannot  be  if  the  chapelry  is  not  co-extensive 
with  the  township.  The  King  v.  Nantwich  {b)  deter- 
mined that  the  churchwardens  of  the  parish  at  large 
cannot  be  the  overseers  of  the  township,  nor  do  I  think 
that  the  chapelwardens  can  be  so  considered,  because  the 
chapelry  may  not  be  co-extensive  with  the  township.  It  is 
admitted  that  there  is  no  decision  to  that  effect,  but  it  is 
said  that  there  are  statutes  which  treat  the  churchwardens 
of  townships  as  overseers.  The  statute  9  Geo,  I,  c.  8, 
speaks  of  the  churchwardens  and  overseers  of  parishes, 
townships,  and  places,  which  may  mean  churchwardens 
and  overseers  of  parishes,  but  overseers  only  of  townships. 
Whatever  may  be  the  construction  of  the  9  Geo,  1,  c.  8,  s.  8, 
or  of  the  1?  Geo.  2,  c.  3,  as  to  the  mode  in  which  the  notices 
required  by  those  acts  should  be  signed,  they  do  not  make 
the  churchwardens  of  a  township  overseers  of  that  town- 
ship; there  are  therefore  no  overseers  of  this  particular 
township  except  those  who  have  signed  the  notice  and  the 
assistant  overseer,  and  it  was  incumbent  on  the  appellants 
to  show  that  he  had  authority  to  sign  it. 

Rule  discharged  (c). 

(a)  Rex  V.  Jtutkes  of  Jkrhytkire^       (&)  16  East,  828. 
1  N.  &  P.  rod.  (c)  William  3.  was  in  the  Bail  Court. 


TRINITY  TEEM^  VII  WILL.  IV.  109 

1837. 

The  King  v.  The  Inhabitants  of  Mistkrton.  t*^i!?l 

May  27  th. 

On  appeal  against  an  order  of  removal,  whereby  John  ^"  ^^®  re^ 

Wood  and  his  wife  were  removed  from  the  parish  of  Stowe,  paaper,  a  copy 

in  the  parts  of  Lindsey,  in  the  county  of  Lincoln,  to  the  °^  ^**  exami- 

*^  ,  /  "^  .        '  nation  was 

parish  of   Misterton,   in   the  county  of  Nottingham,  the  sent  with  him, 

Court  of  Quarter  Sessions  confirmed  the  order,  subject  to  ^  follows*^ 

the  opinion  of  the  Court  of  King's  Bench  upon  the  follow-  That  before 

May-dav, 
"gcase:  1839,  he  was 

The  pauper  was  removed  from  Stowe  to  Misterton  on  WredbyD.P. 
1  t    ^^      *  ^    ^         1  1  ._     ,  of  T.,  to  serve 

the  ISth  October,  1834,  and  pursuant  to  and  as  prescribed  him  for  a  year, 

by  the  statute,  a  copy  of  the  order,  examination  of  the  ?5Jl^"?r5"y' 
-^  .  1829,  to  May- 

pauper,  and  notice,  was  sent  to  the  appellants,  and  filed  at  day,  1830,  for 

the  sessions,  according  to  the  practice  thereof.     The  words  fhat  he  wem;*' 

of  the  said  examination,  so  far  as  relate  to  any  settlement  of  into  bis  ser- 

the  pauper,  were  as  follows: — *'  The  pauper  saith  that  he  is  M^y^ayjand 

23  years  of  age,  and  was  bom  at  Gainsbro*,  and  that  at  J***®"  ^*  ^^^ 

_  -  been  there 

Gainsbro'  statutes,  before  May-day,  18£9»  he  was  hired  by  about  a  fort- 
Mr.  David  Parkinson,  of  Thonock,  in  the  said  parts,  farmer,  n»R^^  *»"  "f •• 

■^        '  '  ter  informed 

to  serve  him  for  a  year,  from  May-day,  1829>  to  May,  1830,  him  that  the 

for  3/.  10s.  wages;  that  he  went  into  his  service  at  Thouock  JJ|^J"J  ^^^^ 

at  May-day,  and  when  he  had  been  there  about  a  fortnight,  P*  of  M.,  did 

his  master  informed  him  that  the  servant  of  his  mother,  ^^^  ^\^^  ^^^ 

Mrs.  Parkinson,  of  Misterton,  in  the  county  of  Notting-  if  he  had  any 
,  -. ,  .    ,  1      1     ,1.      'i-i     1     I  .       .        objection  to 

ham,  did  not  suit  her,  and  asked  him  if  he  had  any  objection  change  places 

to  change  places  with  Mrs.  Parkinson's  servant,  and  go  and  '""^  ^"nd  * 

live  with  her  instead  of  him;  that  the  pauper  said  he  had  goandliye 

no  objection,  and  without  having  any  fresh  agreement,  he  ^^^^^  ^^  j^^J^. 

that  the  pau- 
per said  he  had  no  objection,  and  without  having  any  fresh  agreement,  he  went  to  M. 
and  served  the  remainder  of  his  year's  service  with  Mrs.  P.,  and  at  the  end  of  the  year 
received  of  her  3/.  10s.,  the  amount  of  his  wages.  The  notice  of  appeal  stated,  that 
the  pauper  did  not,  in  fact,  gain  a  settlement  in  M.,  b^  reason  of  having  served  first 
D.  P.  for  a  fortnight  at  T.,  and  afterwards  the  mother  of  D.  P.  in  M.  for  the  remaining 
part  of  the  year,  under  the  circumstances  stated  in  the  examination  of  the  pauper,  upon 
which  the  order  of  removal  was  grounded,  and  that  the  contract  of  service  with  D.  P. 
was  dissolved  on  the  pauper  leaving  the  same.  It  was  held,  that  the  respondents,  at 
the  sessions,  could  not  give  evidence  to  shew  that  D.  P.  hired  the  pauper  as  the  agent 
of  his  father;  that  the  latter  died  shortly  afler  May-day,  1829,  and  that  the  pauper 
served  out  the  remainder  of  his  year  with  his  widow,  atM.,  and  received  his  wages;  for 
though  not  inconsistent  with  the  hiring  stated  in  the  examination,  they  were  new  facts 
to  the  appellants,  which  they  were  not  prepared  to  contest. 
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1837.        of  an  appeal  against  an  order  of  removal,  the  respondent 

^"^""^"^^      parish  are  not  allowed  to  give  evidence  of  any  other  ground  of 

,;,  removal  than  those  set  forth  in  the  order  of  removal,  or  the 

Inhabitants  of  examination  of  the  pauper.     All  that  was  intended  by  that 

MiSTERTON.  .   .  ,  ,  .  ,         ,  , 

provision  was^  that  the  respondent  should  not  set  up  any 
other  settlement  than  that  stated  in  the  examination.  In 
The  King  v.  Kelvedon  (a),  in  tlie  copy  of  the  examination 
sent  by  the  respondent  parish,  it  was  said  that  the  pauper 
stated  that  his  father  belonged  to  the  parish  of  A.,  and  that 
he  had  done  no  act  to  gain  a  settlement.  It  was  held  that 
the  respondent  parish  might  prove  any  species  of  settlement 
in  the  pauper's  father  in  A.  It  was  said  when  the  appeal 
was  tried,  that  the  evidence  in  this  case  shewed  a  different 
settlement  to  that  contained  in  the  examination.  That 
however  is  not  the  case,  it  simply  explained  and  made  the 
examination  intelligible.  Surely  the  respondents  may  be 
allowed  to  give  other  evidence,  besides  that  which  is  stated 
in  the  examination,  in  order  to  remove  any  ambiguity. 

M^hitehurst  contr^.  According  to  the  examination,  the 
pauper  had  gained  no  settlement  whatever,  and  the  appel- 
lants alleged,  according  to  the  facts  stated  in  the  examina- 
tion, that  no  settlement  was  gained.  It  would  be  exceed- 
ingly unjust  to  the  appellants  to  permit  the  respondents  at 
the  trial  of  the  appeal  to  give  in  evidence  a  different  series 
of  facts  to  that  stated  in  the  examination.  If  the  facts  on 
which  the  removal  proceeded  had  been  generally  stated, 
probably  no  objection  would  have  been  made.  But  as  they 
are  set  forth  in  detail,  the  respondents  must  be  bound  by 
the  statement.  In  The  King  v.  Holbeach(jb),  the  examina- 
tion of  the  pauper  stated  a  settlement  by  hiring  and  service, 
in  Spalding,  and  the  ground  of  appeal  stated  by  the  appel- 
lants in  their  notice  was,  that  the  pauper  had  stipulated  for 
two  days'  holiday,  at  Spalding  club-feast.  It  was  held,  that 
it  was  not  open  for  them  to  prove  a  stipulation  for  one 

(a)  1  N.  &  P.  1S8.  (6)  1  N.  &  P.  187, 138. 
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daj's  holiday  at  Holbeach  fair.     Lord  Dettman  C.J.  in         i8Sr. 

that  case  said,  "  It  is  very  easy  to  imagine  a  case  of  this     JlT^X?*^ 
...  .         .  ,    /       •        r       ,  .      ,        ...  The  Kiwo 

sort,  where  a  notice  might  be  given  fraudulently,  with  a  view  v. 

to  mislead,  and  yet  a  very  slight  difference  in  the  proof  be  I"J»^»>^nts  of 

tendered  to  that  specified  in  the  ground  of  appeal.*'     (Here 

be  was  interrupted  by  the  adjournment  of  the  Court.) 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  (on  June  7th)  delivered  the  judgment 
of  the  Court. — We  need  not  hear  Mr.  Whitehurst  further. 
It  IS  a  case  in  which  a  pauper  has  been  removed,  with  a 
copy  of  his  examination,  which  stated  that  he  had  been 
hired  by  a  Mr.  Farkinson,  and  had  afterwards  served  with 
a  Mrs.  Parkinson.  On  that  statement  notice  of  appeal  was 
given,  and  the  appellants  stated  as  a  ground  of  appeal,  that 
no  settlement  appeared  on  the  examination,  which  is  ob- 
viously  true.  When  the  respondents  came  to  the  sessions, 
they  sought  to  give  in  evidence  another  state  of  facts,  not 
indeed,  inconsistent  with  those  set  forth  in  the  examination, 
hot  of  which  the  appellant  had  no  previous  information. 
They  proposed  to  shew  that  the  David  Parkinson,  men- 
tioned in  the  examination,  had  acted  as  the  agent  of  his 
father,  and  therefore  that  the  service  with  his  mother  was  a 
continuance  of  the  original  service,  which  certainly  would  make 
a  good  settlement.  But  we  are  all  most  clearly  of  opinion, 
that  when  the  appellants  have  taken  issue  on  the  sufficiency 
of  the  settlement,  as  stated  in  the  examination,  it  is  not 
competent  for  the  respondents  to  introduce  a  new  state  of 
facts,  which,  if  they  had  been  communicated,  would  have 
induced  the  appellants,  if  they  had  found  them  to  be  true, 
either  not  to  appeal  or  to  be  prepared  with  evidence  to  meet 
them.  It  is  quite  clear,  that  under  the  late  act,  such  an 
alteration  of  the  examination  is  quite  inadmissible. 

Order  of  Sessions  quashed. 


VOL.  II. 
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John  Brealey,  surviving  Assignee  of  William  Joy,  a 

Wednetday^  Bankrupt,  v.  ANDREW. 

JlfoySUf. 

The  declare-  ASSUMPSIT.  The  first  count  of  the  declaration  (which 
UiTtdefeL^ant  ^*'  ^^^^^^  ^^^  ^ew  Rules)  stated  "that  the  defendant 
was  indebted  theretofore  and  before  Joy  became  a  bankrupt,  and  before 
and  that  a    '   ^"^  ^^  ^^®  ^^^^  ^^  making  the  promise  thereinafter  next 

commission  of  mentioned,  to  wit,  on  &c.,  was  indebted  to  Joy  in  200/.  for 
bankruptcy  /  /  /  j 

i«„ed  out  money  received  by  the  defendant  for  the  u.e  of  Joy:  that 
against  de-  ^j^^  theretofore  and  before  the  making  the  said  promises 
that  in  consi-  thereinafter  next  mentioned,  to  wit,  on  8cc.»  a  certain  com- 
j!wooid  prove  n^i^si^i^  <>'  bankruptcy  had  been  and  was  issued  against  the 
for  this  200^.  defendant,  and  thereupon  the  defendant,  to  wit,  on  &c.  (after 
estate  of  de-  his  bankruptcy),  in  consideration  of  the  premises  and  that 
fendant,  the  j^  would  prove  the  said  sum  of  200/.  against  the  estate  of 
misedtopay  the  defendant,  under  the  commission  of  bankruptcy,  the 
2(S/ after  the  defendant  promised  Joy  to  pay  him  the  said  sum  of  200/. 
delay  of  a  fev7  after  the  delay  of  a  few  months.  Averment,  that  although 
ment  was  ar-^'  ^  '^"S  ^^^i  ^^  ^^^}  fi^®  years,  hath  elapsed  since  the  said 
rested,  after  promise,  and  although  Joy  did  afterwards,  to  wit,  on  &c., 
plaintiff,  on  prove  the  said  sum  of  200/.  against  the  estate  of  defendant, 
the  ground  under  the  said  commission  of  bankruptcy,  the  defendant 
mise  was  void  had  disregarded  his  promise.  There  were  also  counts  for 
consideration.  g^<>^*  •o'^>  money  lent,  money  paid,  and  on  an  account 
stated  with  Joy  before  he  became  a  bankrupt. 

Pleas — Ist,  General  issue:  2nd,  That  after  the  making 
the  supposed  promises,  the  defendant  became  a  bankrupt : 
3rd,  A  set-off. 

At  the  trial  at  the  sittings  in  London  after  Michaelmas 
term,  1835,  before  Patteson  J.,  the  plaintiff  obtained  a  ver- 
dict for  184/.  14s.  9c/.,  with  liberty  to  reduce  the  damages 
to  g/.  145.  9d.  on  the  count  for  goods  sold,  and  to  enter  a 
verdict  for  the  defendant  on  the  first  count  as  against 
evidence. 

W,  /f .  fVatsoUf  in  the  ensuing  Hilary  term,  having  ob- 
tained a  rule  nisi  to  reduce  the  damsiges  to  9/.  14s.  9d.,  or 
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to  enter  a  verdict  for  the  defendant  on  the  first  county  or 
to  arrest  the  judgment  on  that  count. 

Sir  f.  Pollock  (and  Hoggins  was  with  him)  now  shewed 
cause.  The  question  is,  whether  the  contract  set  out  in 
the  first  count  cannot  be  supported^  on  a  motion  in  arrest 
of  judgment.  It  is  easy  to  suggest  a  case  in  which  there 
might  have  been  good  consideration  for  the  promise ;  for 
instance,  if  money  be  obtained  fraudulentlyi  there  are  two 
remedies  to  get  it  back,  viz.  an  action  for  money  had  and 
received,  or  trover  on  the  tort :  Abbotts  v.  Barry  (a).  So 
ako  in  bankruptcy,  if  money  has  been  obtained  by  the 
bankrupt  by  fraud,  the  creditor  may  prove  for  it  under  the 
coounission  (&),  or  bring  trover  against  the  bankrupt.  Then, 
if  there  had  been  fraud  here,  what  objection  can  there  be  to 
a  bankrupt  applying  to  his  creditor  to  come  in  and  prove  the 
debt  under  the  commission,  and  in  consideration  of  his  doing 
that,  to  promise  to  pay  the  debt  ?  The  creditor,  by  con- 
senting, waives  his  right  to  bring  trover :  the  consideration 
therefore  is  good.  It  might  be  different  if  it  were  a  case  of 
felony.  But  in  a  case  of  fraud,  the  policy  of  the  law  does 
not  prevent  such  an  arrangement  being  made.  In  an  indict- 
ment for  not  repairing  a  road,  of  which  the  effect  would  be 
to  impose  a  fine  on  the  defendant,  there  would  be  no  objec- 
tion to  the  prosecutor  agreeing  to  accept  the  amount  of  the 
fine  and  the  costs  of  the  indictment,  on  an  agreement  to 
put  an  end  to  it.  That  is  the  amount  of  what  may  be  sup- 
posed in  this  case,  taking  it  that  a  misdemeanor  had  been 
committed  by  the  defendant  in  retaining  money  belonging 
to  Joy,  In  Gilmour  v.  King  (c),  where  the  plaintiff  agreed 
to  become  an  assignee  under  a  commission,  although  he 
was  a  stranger  to  the  estate,  on  being  indemnified  by  the 
solicitor  to  the  commission,  it  was  held  that  there  was 
nothing  in  the  agreement  contrary  to  the  policy  of  the 
bankrupt  law.     Nor  is  there  in  this  agreement. 

(a)  5  B.  Moore,  98.  Ayr.  570.  See  also  MarsA  v.  JTea/- 

(6)  See  Ex  parte  Bolland,  i  ing  (in  error),  1  Mont.  &  Ayr.  59^. 
Moot.  &  Mac.  315,  and  1  Mont.  &         (c)  1  C.  &  M.  612, 
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W,  //,  fVatson,  contri,  did  not  appear. 

Lord  Denman  C.J. — I  am  sorry  Mr.  Wation  is  not 
here,  as  upon  part  of  his  rule  we  must  decide  against 
him  (a).  But  on  the  motion  in  arrest  of  judgment,  it  ap- 
pears to  me  to  be  quite  clear  that  the  first  count  is  bad ; 
for  the  only  mode  of  supporting  such  a  contract  would  be 
by  importing  a  number  of  facts  into  the  declaration  which 
nowhere  appear.  The  count  states  that  the  defendant  was 
indebted  to  Joy  in  200L,  and  that  afterwards  the  defendant 
became  a  bankrupt;  and  that  in  consideration  that  J(Hf 
would  prove  that  debt  against  the  defendant's  estate,  the 
defendant  promised  to  pay  him  the  200/.  That  promise 
being  made  out  in  evidence,  the  question  is,  can  it  be  sup- 
ported? I  think  it  cannot;  for  there  is  no  consideration 
for  it  whatever,  being  made  by  a  bankrupt  to  pay  a  debt 
for  which  he  was  in  no  way  liable. 


LiTTLEDALE  J.  coucurrcd. 

Patteson  J.  (6) — I  will  not  decide,  if  the  promise  had 
been  made  in  the  way  put  by  Sir  F.  Pollock^  viz.  on  the 
waiver  of  a  tort  by  t/oy,  whether  it  would  have  been  good 
or  not ;  and  it  is  not  necessary  to  inquire,  for  the  question 
really  does  not  arise  on  the  present  record. 

Rule  absolute  to  arrest  the  judgment  on  the  first 
count,  and  to  enter  the  verdict  for  9/.  145.  Qd.  on 
the  second  count;  discharged  as  to  the  rest  of 
the  rule. 


(a)  On  the  fact  of  there  not 
being  sufficient  evidence  at  the 
trial  to  support  the  promise  on  the 


count  for  goods  sold. 

(6)  ITtT/Mrms  J.  was  in  the  Bail 
Court. 
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i8sr. 

Field  and  another  17.  Woods.  Thur$d^f 

.  Jicjie  Ui, 

Assumpsit  on  a  banker's  check,  drawn  by  the  defend-  Id  an  acdoa 

ant  on  the  12th  June,  1835.     Plea,  that  the  defendant  did  ^^***^h^ 

not  make  the  said  draft  or  order  in  the  declaration  men-  the  instrument 

tioned,  modo  et  formi.     At  the  trial  before  Williams  J.,  at  ^^  ^d'wiih- 

ihe  sittings  in  Hilary  term,  1836,  the  check  was  put  in  and  <>"'  objection, 
J         f  ^-      '         \       ^r  I         1        i_     ■    but  It  after- 

read  without  objection :  the  defence  was,  that  the  check  wards  appear- 

was  post  dated,  and  therefore  required  a  stamp.     It  was  '^  f^j^^^!^!!!!* 

objected  that  this  defence  should  have  been  pleaded.     The  It  was  held 

learned  judge  reserved  the  point,  and  the  verdict  passed  for  ^tJ^^mpS^^t""' 

the  plaintiff.    Payne  having  obtained  a  rule  nisi  accordingly  could  not  be 
c  ^  .  ,  K>v«n  in  evi- 

foranewtnal,  dence.and 

that  the  objec* 
^,  ,,  -  ,  „,,  -  tion  need  not 

Lhannell  now  shewed  cause.     1  he  want  of  a  stamp  ope-  be  taken  on 

rates  differently  in  different  instruments.     In  some  it  pre-  ^^®  ^"'  PT^. 
/  ^    *^        doction  of  the 

veuts  their  being  read  in  evidence ;  in  others  (as  an  inden-  check, 
ture  of  apprenticeship,  where  the  consideration  is  not  truly  ^^a  *the  fact 
stated)  it  makes  them  void  altogether.    A  check  of  this  kind  of  the  check 
belongs  to  the  first  class,  which  is  not  rendered  invalid  by  datel^eed 
the  want  of  a  stamp,  but  merely  cannot  be  given  in  evidence,  not  be  pleaded 
It  is  admitted  that  in  a  certain  class  of  cases  the  objection   ^ 
is  fatal,  if  made  on  the  production  of  the  instrument :  for 
example,  in  an  action  against  the  acceptor  of  a  bill  of  ex- 
change, where  the  plea  is  non-acceptance,  the  plaintiff  must  First  point ! 
prove  the  acceptance,  and  produce  the  instrument ;  and  if  it  ^j^*  not* taken 

then  appear  that  the  stamp  is  improper,  the  Court  cannot  take  ""^^'^  ^^^^^  *h« 

,  ,  .  check  was 

notice  of  the  bill.     So  also  in  the  case  of  an  action  against  read. 

the  drawer  or  the  indorser  of  a  bill.     But  in  this  case,  on 

the  check  being  produced,  the  defect  would  not  be  apparent. 

The  Court  could  not  tell,  on  inspection,  that  the  check  was 

postdated;  and  it  is  therefore  unlike  the  case  of  a  deed 

being  produced,  where  the  stamp  should  be  in  proportion  to 

the  number  of  words,  and  where  the  Court,  by  counting  (that 

is,  by  mere  inspection),  may  ascertain  whether  the  stamp  is 

proper  or  not.    If  the  objection  could  be  taken  at  all  under 

the  plea  that  the  defendant  did  not  draw  the  check,  it  could 
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1837.  only  have  the  effect  of  preventing  it  from  being  given  in  evi- 
dence under  31  Geo.S,  c.25,  s.  19;  but  this  check  was  given 
in  evidence  without  objection.  The  objection  was  not  made 
therefore  at  the  proper  time.  In  a  case  m  this  Court,  where 
a  new  trial  was  moved  for  on  the  ground  of  an  instrument  not 
having  the  proper  stamp,  the  rule  was  refused,  as  the  objec- 
tion was  not  taken  at  nisi  prius.  IPattesan  J.  You  admit 
that  the  objection  may  be  taken  in  an  action  on  a  bill  of 
exchange ;  but  here  the  declaration  is  on  a  banker's  check, 
and  the  plea  is,  that  the  defendant  did  not  make  the  check. 
Now  the  evidence  shews  it  to  be  a  bill  of  exchange ;  for 
the  statute  does  not  state  that  a  check  post  dated  shall  have 
a  stamp,  but  that  it  shall  be  considered  as  a  bill  of  ex- 
change (a).]  There  is  a  difficulty  certainly  in  meeting  this 
view  of  the  case ;  but  it  is  submitted,  that  by  the  New 
The  pott  dating  Rules  nothing  can  be  given  in  evidence  under  the  defend- 
*h  ^^id^h**^*^  ant's  plea,  but  the  fact  of  his  not  having  given  the  check  is 
been  pleaded,  question.  The  penalty  for  issuing  post  dated  checks  is 
100/.,  by  the  53  Geo.  3,  c.  184,  s.  12.  It  may  be  said, 
therefore,  that  the  defence  set  up,  shews  a  contract  in  con- 
travention of  law,  and  therefore  it  should  have  been  pleaded. 
In  Allen  v.  Keeves  (6)  and  Whiiwell  s.  Bennett  (c),  it  was 
held,  that  a  banker's  check  post  dated  was  void ;  but  in 
Upston  V.  Marshall  {d)  and  Williamson  v.  Garratt{e)  it 
was  held,  that  if  a  check  bears  a  date,  that  date  must  be 
considered  to  be  the  time  to  which  the  schedule  of  55  Geo.  3, 
c.  Id4»  refers.  The  effect  of  those  cases  therefore  is  to 
overrule  the  previous  decisions.  If  therefore  a  bill  of  ex- 
change post  dated  can  be  received  in  evidence,  as  appears 
from  Williamson  v.  Garratt  (e),  it  is  difficult  to  see  why  a 
check  post  dated  should  not. 

first  poiat.  Payne,  contr4.    The  objection  here  is,  that  the  plaintiff 

has  shewn  a  defect  in  his  title;  and  the  rule  is,  as  soon  as  it 
appears  to  the  judge  trying  the  issue  that  evidence  has  been 

(a)  55  Geo,  3,  c.  184.  (</)  3  D.  &  R.  198;  S,  C.  Up- 

(6)  1  £a»t,  435.  stone  v.  Marchant,  2  B.  Sc.  C.  10. 

(c)  S  B.  &  P.  559.  (e)  2  N.  &  M.  49;  S.  C.  WU- 

Hams  V.  Jarrett,  5B,8c  Ad.  S2. 
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receifed  which  is  not  admisibie,  he  will  strike  it  oot ;  Joma        i837. 
r.  F9rt(ay.    TFi/fiajmon  ▼•  Garraii  (6)  diffen  from  this  case, 
as  the  questioD  there  was  merdy  whether  the  stamp  was 
iofficient ;  bat  AUm  ▼.  Keeva  (c)  is  quite  identical  with 
die  frets  here. 

As  to  the  defence  being  pleaded,  M'Domall  t.  LjfsUr{d)  Second  poioc 
ami  Dawum  ▼•  Ma€domdd{e)  deariy  shew  dnU  it  need  not 

Lofd  Dehman  C.  J. — ^I  do  not  see  how  it  is  possible  to 
distingauh  this  case  from  the  two  last  cited.  Here  is  an  Fust  pcmit 
iostniment  which  on  the  face  of  it  b  good,  bat  which,  on 
the  evidence  prodaced,  appears  to  require  a  stamp.  Daw-- 
son  T.  Macdonald{e)  was  a  case  where  the  defendant,  who 
was  sued  as  acceptor  of  a  bill  of  exchange,  wished  to  plead 
that  the  bill  was  improperly  stamped ;  and  Parke  B.  said, 
**  the  only  consequence  of  the  wrong  stamping  is,  that  the 
mstrument  cannot  be  given  in  evidence.  Allowmg  such 
pleas  as  this  only  raise  doubts  at  the  bar  where  none  reaUy 
exist'* 

LiTTLSDALE  J. — I  had  some  doubts  at  first  whether  Mr. 
CkmmtU  was  not  right,as  the  3 1  GeoJS,  c.25,  is  not  mentioned 
io  55  Gto.  3,  c.  184;  but  upon  looking  at  the  latter  statute, 
I  think  the  words  are  sufficiently  lai^e  to  include  this  case. 
The  words  in  the  schedule,  under  "  Bill  of  Exchange,"  shew  First  point. 
that  a  bill  of  exchange,  as  this  is,  requires  a  stamp.  Then 
there  is  an  exemption  for  all  drafts  or  orders  for  the  payment 
of  money  to  the  bearer  on  demand,  provided  the  same  shall 
bear  date  on  or  before  the  day  when  the  same  shall  be 
issued.  But  this  instrument  did  not  bear  date  on  or  before 
the  day  when  it  was  issued,  and  therefore  it  is  not  within 
the  exemption.  Then  the  31  Geo.  3,  c.  25 « enacts  that  no 
bill  of  exchange  shall  be  given  in  evidence  unless  it  is  duly 
stamped.  It  appears  in  point  of  fact  that  the  instrument 
was  read.     Certainly  the  late  practice  at  nisi  prius  has 

(a)  1  Mood,  k  Malk.  106.  (c)  1  East,  435. 

(6)  2  N.  &  M-  49;  S.  C.  WUr         (rf)  «  M.  &  W.  52. 
liam  ▼.  Jarrett,  5  B.  &  Ad.  32.  (e)  2  M.  &  W.  26: 
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been,  that  if  once  a  document  is  read,  it  has  not  been 
allowed  to  be  struck  out  of  the  judge's  notes.  But  there  is 
a  difference  between  those  cases,  where  the  defect  appears 
at  once,  as  on  a  bill  of  exchange,  or  a  deed  having  more 
than  the  right  number  of  words,  and  this,  where  the  defect 
is  not  at  once  visible.  Here  the  objection  could  not  be 
raised  till  the  defect  was  pointed  out  by  extrinsic  evidence, 
or,  if  raised,  could  only  have  beeu  de  bene  esse ;  and  there- 
fore I  think  the  objection  need  not  have  been  made  on  the 
first  production  of  the  instrument.  The  cases  in  the  Ex- 
chequer are  certainly  not  distinguishable  from  the  present. 


Patteson  J. — I  cannot  doubt  that  the  55  Geo.  3,  c.  184, 
incorporates  the  3 1  Geo.  S,  c.  25,  so  as  to  raise  this  ques- 
tion.    Sect.  19  of  the  latter  act  provides  that  no  bill  of 

First  point.  exchange,  liable  to  be  stamped  as  directed  by  that  act, 
shall  be  pleaded  or  given  in  evidence,  or  admitted  to  be 
available  in  any  court,  unless  duly  stamped.  Now  tliis 
check  was  not  given  iu  evidence ;  it  was  only  prim^  facie 
evidence ;  and  the  reason  why  it  is  not  evidence  is,  that  the 
5,5  Geo.  3,  c.  184,  schedule,  directs  that  every  bill  of  ex- 
change, draft  or  order  to  tlie  bearer,  of  any  sum  of  money, 
shall  bear  a  stamp ;  and  then  certain  exemptions  are  stated. 
In  order  therefore  to  take  this  draft  out  of  the  enacting 
provision,  it  should  be  shewn  to  come  within  the  exemption. 
It  clearly  does  not.  Therefore  the  circumstance  of  the 
instrument  being  read,  clearly  does  not  satisfy  the  provisions 
of  the  31  Geo.  3,  of  its  being  *'  given  in  evidence."  Being 
so,  is  it  necessary  that  these  facts  should  be  pleaded? 

Second  point.  There  is  nothing  in  the  New  Rules  to  require  it.  The 
defence  is  not  in  confession  and  avoidance,  admitting  that  it 
was  a  good  contract,  but  says  that  it  is  altogether  void  in 
law.     I  cannot  distinguish  it  from  M*DowaU  v.  Lyster{a)* 


(fl)  2  M.  &  W.  52. 


Rule  absolute  (&)« 
(6)  WUUms  J.  was  in  the  Bail  Court. 
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The  King  v.  Newton,  Hunt,  and  others.  Smha^, 

An  indictment  having  been  found  at  the  Middlesex  ses*  When  one  of 
sions  against  the  defendants,  for  a  conspiracy,  the  defendant  JJ^'^J^jJif '^"^' 
Hiat  obtained  a  writ  of  certiorari,  to  remove  the  indictment  moved  an  io- 


into  this  Court,  having  entered  into  the  necessary  recog-  ^^^cj^^ 

nizaoces  pursuant  to  5  &  6  TFl  4  M.  c.  1 1,  8  &  9  ffill.  3,  into  K.  B.  by 

c.  33,  and  5  &  6  Will.  4,  c.  33.  hfilThw  "^ 

entered  into 

M.Chambers  now  moved  for  a  rulci  calling  upon  the  recognizances, 

defendant  Hant  to  shew  cause  why  a  procedendo  should  t*»«  Court  will 

''       '^  not  award  a 

oot  issue,  unless  the  other  defendants  should  appear  and  writ  of  proc«* 

plead  during  the  present  term,  and  take  short  notice  of  trial  p^Jerm  "as 

for  the  sittings  after  this  term ;  and  he  contended,  that  as  by  to  the  other 

the  practice  of  the  Court  the  other  defendants  could  not  be  taking  short 

pressed  on  to  take  their  trial  at  the  same  time  as  Hunt,  there  "pj***  of  trial, 

although  by 
would  be  a  necessity  for  two  trials.     [Littledale  J.  The  in-  the  practice  of 

dictment  is  removed  against  all  the  defendants.]    But  Hunt  jJ^^i^^ouW  wt 
alone  has  entered  into  the  necessary  recognizances,  great  be  pressed  on 

delay  therefore  will  be  created.  S*drfe.,d- 

ants,  and  great 

The  Court  (a),  after  conferring  with  the  officers  of  the  probably  take 
Crown  Office,  stated,  that  the  only  instance  in  which  time  P**^** 
had  been  imposed  on  a  defendant^  who  had  removed  an 
indictment  by  certiorari,  was  in  Rex  v.  Hunt{b),  which 
was  under  very  special  circumstances^  and  could  not  be 
made  the  foundation  for  introducing  a  new  practice. 

Rule  refused. 

(a)  Lord  Denman  C.  J.,  Little-         {b)  S  B.  &  Aid.  444. 
d§k  and  Patte$on  Js. 
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Saturday, 
June  9d. 

In  an  action 
on  a  cove- 
nant to  keep 
premises  in 
repair  daring 
the  tenancy, 
the  jury  may 
take  into  con- 
sideration the 
state  of  repairs 
at  the  com* 
roencement  of 
the  demise,  in 
order  to  assess 
the  damages 
for  which  the 
defendant  is 
liable. 


Sir  Francis  Burdett,  Bart.  v»  Withers. 

Assumpsit  on  a  special  agreement  for  a  lease,  by 
which  the  defendant  promised,  during  the  tenancy, ''  to  keep 
all  the  said  premises,  of  every  description,  in  good  and  suffi* 
cient  repair,  at  his  own  expense."  Breach,  in  the  words  of 
the  covenant.  Plea:  payment  of  51.  into  Conrt,  and  non 
damnificatus  ultr^. 

At  the  trial,  before  Alderson  B.,  at  the  Spring  assizes,  in 
1836,  at  Reading,  it  was  proved,  on  the  part  of  the  plain- 
tiff, that  repairs  to  the  amount  of  100/.  were  requisite  to 
the  premises  which  the  defendant  bad  held  imder  the  plain- 
tiff. Evidence  was  then  tendered  on  the  part  of  the  defend- 
ant, to  shew  what  was  the  state  of  the  repairs  at  the  com- 
mencement of  the  tenancy;  but  his  lordship  rejected  it,  and 
said  that  the  agreement,  as  stated  on  the  record,  was  ad- 
mitted, and  that  the  only  question  for  the  jury  was,  to  say 
what  it  would  cost  to  put  the  premises  into  tenantable  re- 
pair.   The  jury  found  for  the  plaintiff,  with  100/.  damages. 

Cooper  having  obtained  a  rule  nisi  for  a  new  trial,  for  a 
misdirection; 

Ludlow  Serjt.  now  shewed  cause.  The  case  of  Gutter^ 
idge  v.  Munyard(a)j  certainly  seems  against  the  plaintiff; 
yet  in  Stanley  v.  Towgood{b),  it  was  objected,  that  on  a 
covenant  of  this  kind,  Bolland  B.  had  told  the  jury  it  was 
unimportant  what  was  the  state  of  the  repairs  at  the  com- 
mencement of  the  demise;  but  Tindal  C.  J.  and  the  Court 
of  Common  Pleas  held,  that  under  a  covenant  to  keep  and 
leave  premises  in  repair,  the  state  of  repair  at  the  time  of 
the  demise  is  not  to  be  taken  into  consideration.  The  only 
question  in  this  case  was,  what  M'as  the  amount  of  damages^ 

Lord  Den  MAN  C.  J. — We  cannot  say  that,  for  if  the 
state  of  repairs,  at  the  commencement  of  the  tenancy,  had 
been  taken  into  consideration  by  the  jury,  the  verdict  might 


(o)  7  C.  &  P.  129. 


(6)  3  Bingh*  N.  C.  4. 
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ha?e  been  for  the  defendant,  as  the  defendant  may  have 
ptid  into  Court  more  than  he  was  liable  for. 

BUBOETT 

LiTTLEDALE,  Patteson  and  Williams   Js.  con-     witbkbs. 
cuired. 

Rule  absolute. 

Cooper  was  to  have  supported  the  rule. 


Monday^ 
Dob  on  the  several  demises  of  Ann  Leeming  and  Mauy      June5ih, 

LeemING  v.  Ann  SkiRROW.  J.  B.  conveyed 

Blackacre in 

Ejectment  for  land  at  Melling,  in   the  parish  of  fs^y^^d^Uie 

Wray.    At  the  trial,  at  the  Lancaster  Spring  assizes,  1836,  wife  of  J.B.  was 

before  Parke  B.,  the  lessors  of  the  plaintiff  put  in  deeds  of  Je^.  ^  it  was 

lease  and  release  dated,  February,  1827,  made  between  John  agreed  at  the 

Stirrow  and  Jnn  his  wife  (the  defendant),  of  the  one  part,  eating  the  con- 

and  John  B.  Leeming^  (the  husband  and  father  of  the  lessors  7^^",^'^,^^ 

of  the  plamtiff),  of  the  other  part,  by  which  John  Skirrow  continue  to 

conveyed  the  land  in  question  to  John  B.  Leeming  in  fee,  o^xl^yeJI.^® 

for  the  consideration  of  400/.     l^he  release  contained   a  L.  died,  and 

covenant  by  John  Skirrow  to  levy  a  fine  to  bar  his  wife's  j^B^notUse^ 

dower.     On  the  execution  of  this  deed,  it  appeared  that  Jp  q"*'-    A 

Ann  Skirrow,  the  defendant,  made  some  objection  about  the  notice  to 

signing  it,  whereupon  a  verbal  arrangement  was  made  that  ^^n^d^'dT^' 

John  Skirrow,  her  husband,  should  hold  the  land  ''  while  "  and  his  widow 

he  or  Iteming  lived,  upon  which  she  executed  the  deed,  ^"j^^on '" 

John  B.  Leeming  died  in  May,  1833,  and  on  the  4th  August,  On  ejectment 

1834,  Ann  Leeming  gave  John  Skirrow  notice  to  quit  on  he?"  against  * 

Ibc  14th  February,  1835,  (the  customary  time  of  quitting  the  widow,— 
,      ,   .       .  V        »  •       «• .  f    1  1      Held, that  she 

grass  land  m  that  country).    John  Sktrrow  died  on  the  ^ould  not  set 

«4lh  February,  1836,  never  faavmg  paid  rent  or  interest  ^P  »  P"^''  ^ 
.      .  .  ,  mortgage  of 

daring  his  lifetime,  and  the  action  was  brought  against  the  Blackacre  by 

widow.    The  lessors  of  the  plaintiff  claimed  under  the  will  •^-  ^''  ^P^  ^^l 

^  possession  ac- 

of  John  B.  Leeming.    The  defendant  set  up  a  mortgage  crued  through 
of  die  land  in  question  to  a  Mr.  Mars/iall,  in  1816,  to  which  therefore  she 
it  appeared  that  John  B.  Leeming  was  privy.    It  was  con-  ^^  estopped 
tended  that  this  defence  could  not  be  set  upi  as  the  defend*  aace  of  1817. 
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1837.  ant  having  come  in  under  /.  B.  Leeming,  she  could  not  dis- 
pute her  landlord's  title.  Parke  B.  was  of  opinion,  that 
as  the  conveyance  to  Skirrow  was  fully  proved,  the  plaintiff 
was  entitled  to  a  verdict,  as  the  possession  of  the  wife  ac- 
crued through  the  husband;  but  that  the  case  did  not  stand 
there,  as  there  was  an  agreement  by  which  the  husband  was 
to  retain  possession  during  the  life  of  himself  or  Leemifig; 
and  as  the  defendant  retained  possession  after  her  hus- 
band's death,  she  must  be  considered  to  have  received 
possession  through  him,  and  that  it  did  not  come  within 
Cornish  \.  Searell{a),  which  was  cited  for  the  defendant. 
His  lordship  accordingly  directed  a  verdict  for  the  plaintiff, 
with  leave  to  enter  a  nonsuit.  Alexander  having  obtained 
a  rule  nisi  accordingly, 

Cresnoell  now  shewed  cause.  The  case  of  Cornish  v. 
Searell  (a)  is  inapplicable,  for  it  would  tend  to  show  that 
John  Skirrow,  the  husband,  might  have  set  up  the  prior 
mortgage.  But  as  against  him,  it  is  impossible  to  conceive 
a  more  perfect  estoppel  than  that  contained  in  the  deeds 
of  lease  and  release.  In  Cornish  v.  Searell  (a)  the  tenant 
was  in  possession  under  a  lease,  and  a  sequestration  out 
of  Chancery  was  afterwards  sued  out  against  his  landlord ; 
the  tenant  signed  an  instrument,  by  which  he  agreed  to 
attorn  and  become  tenant  to  two  of  the  sequestrators 
named  in  the  writ ;  but  he  never  paid  them  rent,  and  they 
were  not  entitled  to  turn  him  out  of  possession.  The 
Court  held,  that  as  he  had  not  received  possession  from  the 
sequestrators,  and  as  they  had  no  legal  title,  he  was  not  estop- 
ped by  the  agreement.  Now  what  is  the  title  of  the  wife  f 
It  appears  she  objected  to  signing  the  release,  upon  which 
an  arrangement  was  made  for  her  husband  to  occupy  rent 
free.  She  also  joined  in  the  deed.  That  need  not  be  re- 
lied upon.  But  according  to  the  case  of  Doe  v.  Perkins{b)j 
where  the  continuance  in  possession  by  the  son  of  a  lessor  for 
life,  after  his  &ther*s  death,  was  held  to  be  no  disseisin^  so 
the  continuing  in  possession  by  the  defendant  here  could  not 

(a)  8  B.  &  C.  471.  (6)  3  M.  &  S.  S71. 
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give  her  a  oew  title  as  a  disseisor;  she  therefore  received        i8S7. 
possession  from  her  husband,  and  is  estopped  by  his  acts. 

Jddison  contri.  Neither  the  defendant  nor  her  husband 
obtained  possession  through  J,  B.  Leeming,  Cornish  v. 
Searellia)  therefore  is'applicable.  The  principle  deducible 
from  that  case  is,  that  if  a  tenant  is  in  possession  before  the 
title  of  the  party  claiming  as  landlord  accrues,  he  may  dis- 
pute his  landlord's  title.  There  was  no  doubt  here  where  the 
legal  title  was,  for  the  mortgage  was  in  1816,  and  the  con- 
veyance under  which  the  lessors  of  the  plaintiff  claim  was  in 
1827.  It  was  also  proved  that  Leeming  knew  of  that  mort- 
gage; it  may  be  a  question,  therefore,  whether  the  husband 
even  would  have  been  estopped.  But  supposing  he  were, 
that  is  no  estoppel  to  the  widow.  Estoppel  is  by  contract, 
and  it  is  admitted  on  the  other  side,  that  her  executing  the 
release  is  not  relied  upon.  As  to  Doe  v.  Perkins  {b),  it  has 
been  said  to  have  been  much  doubted. 

Lord  Denman  C.  J. — We  acted  upon  that  case  very 
lately  (c).  It  appears  clearly  that  the  defendant  was  in 
possession  by  the  sufferance  of  those  who  had  power  to  turn 
her  husband  out,  for  his  right  to  possession  ceased  on  Leem- 
ing's  death,  and  she  received  possession  through  her  husband. 

LiTTL£DALE  J.  Concurred. 

Patteson  J. — It  is  quite  clear  that  the  defendant  came 
in  under  her  husband,  and  that  her  husband  was  bound  by 
the  deeds  of  conveyance.  There  is  therefore  an  estoppel 
against  her. 


Williams  J.  concurred. 


Rule  discharged. 


(a)  8  B.  &  C.  471.  (c)  Doe  v.  Gregory,  4  N.  &  M. 

(6)  3  M.  &  S.  $71.  308;  .9.  C.  2  A.  &  £.  14.     See 

Doe  V.  Chawner,  pott. 
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j^ne^I.     Warre  and  another.  Executors  of  Thomas  Warre,  «. 
The  defendant  Calvert,  Administrator  of  Richard  Latcogk. 

was  a  surety      -p^ 

by  bond  to  the  UEBT  on  a  joint  and  several  bond  in  the  sum  of  5000/. 

fhe'due  i»r-  8'^^"  ^7  o"®  Richard  Laycock,  deceased,  and  another,  to 
formance  of  a  Thomas  Warre,  treasurer  of  the  London  Dock  Company, 
according  to  a  deceased.  Plea,  non  est  factum.  The  replication  con- 
certain  agree-  tained  a  suseestion  of  breaches,  setting  out  the  condition 
ment.  By  that  . 

agreement  S,    of  the  bond  for  the  performance  of  certain  works  for  the 

^leteWw^k  ^<^™P^"y  *^y Sireather,  and  the  agreement  of  29th  Septem- 

for  a  certain  ber,  1829;  that  S/rea/Aer  Commenced  the  works;  that  the 
mrat^as  to^"  time  for  performing  them  had  been  enlarged,  and  three 

be  made  to  months  additional  time  had  been  granted  with  the  consent  of 

plaintifis,  dui^  ^^^  sureties;  that  the  Company  advanced  to  Streather  from 

ing  the  con-  time  to  time,  in  respect  of  the  said  contract,  48,1.55/.,  and 
tmuanceofthe        .        ,    ^      .  t      i        o  >         ■•  t  i  i 

work,  by  in-  assigned  for  breach  that  Streather  did  not  complete  the 

stalmenu,  VIZ.  ^Q|.|jg  ^t  the  time,  and  that  the  Company  were  obliged  to 
of  the  cost  of  complete  them  by  another  person,  and  thereby  incurred  the 
iifiedto^fve    additional  expense  of  20,562/. 

been  done  eve-  This  action  arose  out  of  the  non-performance  of  a 
and'*the"re-  *'  contract  made  by  one  Streatlier,  a  bankrupt,  with  the 
mainingone-  London  Dock  Company,  in  consequence  of  which  the 
month  after  Company  sustained  a  heavy  loss.  The  bond  in  question 
the  whole  was  jj^d  been  given  by  Lay  cock  and  another,  as  a  security  for 
S.  applied  for  the  performance  of  the  contract  by  Streather  to  Thomas 
advam^Tfrom  ^^^^^»  ^^^I'l  ^^^  treasurer  of  the  Company,  and  the  condi- 
the  plaintifis  tion  of  it  was  as  follows :  '*  If  the  said  Robert  Streather, 
amount'the"     ^^^  executors,  &c.,  do  and  shall   well  and  truly  observe, 

value  of  the  perform,  fulfil,  and  keep  all  and  singular  the  covenants, 
work  done  by  .  .  ,  ,  «     ■  • 

him,  for  some  promises,  articles,  clauses,  agreements,  matters,  and  things 
of  which  ad- 
vances he  gave  security.  The  work  not  being  done  at  tlie  specified  time,  the  plaintiffs 
called  in  another  builder  to  complete  the  work,  and  the  amount  paid  to  him,  added  to 
the  advances  made  to  5.,  greatly  exceeded  the  original  contract  price,  but,  added  to  the 
value  of  the  work  done  by  S.  was  something  under  rhe  contract  price.  In  an  action 
against  the  surety  on  the  bond,  to  which  there  was  a  plea  of  non  est  factum, — Held,  first, 
that  the  defendant  might  shew  in  reduction  of  damages,  that  the  advances  were  made 
by  the  plaintiflls  not  according  to  the  contract,  and  that  as  the  work  had  been  completed 
within  the  contract  price,  the  plaintiffs  were  only  entitled  to  nominal  damages;  and, 
secondly,  that  it  would  h»ve  b^n  improper  to  plead  non  damnificatiu. 


Wasre 

V. 


TRINITY  TERM,  VII  WILL.  IV,  127 

mentioned  and  contained  in  a  certain  instrument  in  writingi  issr. 
bearing  date  the  29th  September^  IBdQy  purporting  to  be 
an  agreement  or  contract  made  with  James  Warre,  Esq.^ 
treasurer  of  the  London  Dock  Company,  for  and  on  CALvsax. 
behalf  of  the  said  Companyi  by  the  said  Robert  Sireather, 
which  on  the  part  and  behalf  of  the  said  Robert  Streather^ 
his  executors^  &c.  were  and  ought  to  be  observedi  perform- 
ed, fulfilled,  and  kept,  according  to  the  true  sense,  intent, 
and  meaning  of  the  said  agreement  or  contract,  that  then 
the  said  obligation  should  be  void  and  of  no  effect,  8cc. 

The  agreement  of  29th  September,  IS2Q,  was  made  be- 
tween Robert  Streather  of  the  one  part,  and  JamesWarre, on 
behalf  of  the  Company  of  the  other  part,  whereby  Streather 
agreed  to  execute  and  perform,  in  a  substantial  and  work- 
manlike manner,  the  whole  of  the  works  required  in  the 
formation  of  an  entrance  from  the  river  at  Shadwell  to  the 
Eastern  London  Dock,  the  works  to  be  completed  within 
twelve  months  from  the  time  of  commencement,  in  consi- 
deration of  the  sum  of  54,200/.,  and  of  the  old  materials  on 
the  premises. 

By  a  statement  of  the  case  laid  before  the  Court  by  con* 
sent  of  the  parties,  it  appeared  that  the  material  parts  of  the 
agreement  were  as  follows : — **  That  the  engineer  (of  the 
Company)  should  be  the  sole  judge  of  the  said  works  and 
every  part  thereof  being  executed  and  performed  agreeably 
to  the  plans  and  specification,  and  have  the  power  of 
rejecting  at  any  time  any  materials  or  work  which  in 
his  opinion  should  not  be  conformable  thereto ;  and  to 
provide  other  materials  in  lieu  of  those  rejected,  and  em- 
ploy competent  persons  to  perform  the  work,  if  the  said 
Robert  Streather  should  fail  so  to  do,  in  which  case  the 
cost  or  amount  thereof  should  be  deducted  from  the  sum 
to  become  due  and  payable  to  him  under  that  contract. 
That  the  directors  were  to  be  at  liberty  to  alter  the  plans, 
and  thereby  add  to  or  diminish  any  part  of  the  intended 
works,  without  prejudice  to  or  making  void  the  contract,  in 
which  case  a  proportionate  addition  or  deduction  should 
be  made  to  or  from  the  sum  to  be  paid  to  the  said  Robert 
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Sireather,  the  amount  of  nuch  addition  or  deduction  to  be 
computed  according  to  the  schedule  of  prices  contained 
in  this  specification.  And  the  said  James  Warre  there- 
by undertook  and  agreed,  for  and  on  behalf  of  the 
Company,  to  pay  to  Robert  Sirealher  the  said  sum 
of  52,200/.  by  the  following  instalments,  upon  the 
production  in  each  case  of  a  certificate  signed  by  the 
Company's  engineer ;  viz.,  three-fourths  of  the  cost  of  the 
work  certified  to  have  been  done  every  two  months ;  the 
first  instalment  to  be  paid  whenever  the  engineer  should 
certify  that  the  portion  of  the  work  performed  amounted  in 
value  to  one-eighth  part  of  the  whole,  and  the  remaining 
one-fourth  within  one  month  after  the  full  completion  of 
the  contract.'' 

At  the  trial  before  Lord  DenmanC.i.  at  the  sittings 
in  Guildhall  after  Michaelmas  term,  J  835,  the  following 
facts  were  given  in  evidence.  Sireather  commenced  the 
works  on  the  28th  December,  1829,  and  in  December, 
1830,  when  the  twelve  months  expired  within  which  the 
works  should  have  been  completed,  Streather  applied  to 
the  Company  for  an  extension  of  the  time,  and  an  agree- 
ment was  entered  into  between  the  Company,  Streather, 
and  his  sureties,  to  extend  the  time  for  three  months,  viz« 
until  the  28th  March,  1831.  Soon  after  the  commence- 
ment of  the  works  in  1829,  Streather,  before  he  was  enti** 
tied  to  any  payment,  according  to  the  terms  of  the  contract, 
applied  to  the  Company  for  an  advance  of  money,  which 
the  Company  advanced  him,  and  continued  from  time  to 
time  to  make  similar  advances,  some  of  which  were  ex* 
pressly  made  by  way  of  loan,  and  when  the  contract 
expired  on  the  28th  March,  1831,  the  Company  had  ad- 
vanced to  him  the  sum  of  49,l69/«  On  that  day,  the  works 
not  having  been  completed,  the  Company  gave  notice  to 
Streather  and  the  sureties,  that  Streather  could  not  be  per- 
mitted to  finish  the  works.  The  value  of  the  works  done 
by  Streather  up  to  the  28th  March,  amounted  to  36,429/o 
of  which  4140/.  was  for  extras  and  deviations  from  the 
original  plan,  and  a  deduction  from  the  original  contract 
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price  for  some  works  omitted  was  to  be  made  of  408/. 
The  Company  employed  one  M'Intosh,  to  finish  the 
works  at  an  expense  of  18,875/.  The  plaintiflfs  claimed  a 
balance  of  7705/.  7s.  9d.  from  the  defendants  in  their  par- 
ticulars of  demand,  according  to  the  following  account. 
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PaTments  made  to  Streather  on  account  of  the  contract 
(paiticalarizing  the  amounts  and  times)     .         •         .49,619     5 

Amoaot  of  monies  paid  by  the  Company  in  finishing  the 
works  left  onperformed  by  Streather  ....  16,875 


d. 


S     S 


Expense  to  the  Company  of  the  works  contracted  to  be 
performed  by  Streather 68,494    8    9 

Deduct  firsty  value  of  engine,  &c.  left  by 
Streather  on  the  premises  .  4857     3     9 

Deduct  second,  value  of  works 
performed  by S^reaMer  under 
his  contract,  extra  those  in« 
eluded  in  the  contract  price  4140  13     6 

Value  of  deductions  from 
works  included  in  the  con- 
tract price         •  .    408  10  10 

3731  16     8 

8,589    0    5 


Contract  price 


59,905    7    9 
53,300    0    0 


Loss  to  the  Company  by  the  non-performance  by S^reatAer 
of  his  contract 7,705    7 


In  March,  1831,  Streather  committed  an  act  of  bank- 
ruptcy, and  a  commission  of  bankruptcy  was  issued  against 
hiui  on  the  21st  April  following : — It  was  contended  for  the 
plaintiffs,  that  as  the  defendant's  testator  was  surety  for  the 
performance  by  Streather  of  his  contract,  the  plaintiffs  were 
entitled  to  recover  against  the  defendant  what  they  might 
have  recovered  from  Streather,  It  was  contended  for  the 
defendant,  that  the  agreement  was  to  be  construed  strictly, 
that  as  the  value  of  the  work  done  by  Streather  was  only 
36,000/.  odd,  he  was  only  entitled  to  three-fourths  of  it, 
viz.  to  27,000/.,  or  at  all  events  to  not  more  than  the  total 
value,   and  therefore  the  Company  might    have  secured 

VOL.    11.  K 
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themselves  agaiost  loss;  and  that  as  far  as  the  sureties 
were  concerned^  the  work  had  been  completed  by  M^IrUosk 
for  less  than  the  contract  price ;  viz. 

Value  of  work  done  by  Original  contract  price   £59,900 

Streaiher  .        .  £36,489     Extra  work  not  in  con- 

Value  of   work  done  by  tract       .  3,731 

M*lnto$h     .  .     18,875 


First  point: 
The  defence 
should  have 
been  pleaded. 


Second  point. 
The  condition 
of  the  bond 
broken. 


£55,304 


£55,931 


And  Law  v.  East  India  Company  (a)  and  the  former  pro- 
ceedings of  the  Company  in  the  case  of  Streaiher,  Crowfoot 
V.  The  London  Dock  Company  (b),  were  relied  upon.  The 
Lord  Chief  Justice  thought  that  the  Company  had  no 
claim  against  the  defendants  for  the  extra  advances  above 
what  Streaiher  was  entitled  to»  and  directed  the  jury  to 
find  for  the  plaintiffs  with  nominal  damages,  giving  liberty 
to  the  plaintiffs  to  move  to  increase  the  damages,  and  that 
it  should  come  on  as  a  special  case.  A  statement  of  the 
case  was  accordingly  drawn  up  by  consent  to  lay  before 
the  Court,  and  the  decision  of  the  Court  of  Exchequer 
in  Crowfoot  v.  The  London  Dock  Company  (b)  was  referred 
to.     On  thb  day  the  case  was  argued  by 

Sir  F.  Pollock  for  the  plaintiffs.  The  defence  set  up  to 
the  present  action  is,  that  the  Company,  according  to  the 
terms  of  the  agreement,  were  bound  to  reserve  a  fourth  of 
the  value  of  the  work  done  by  Streaiher  in  their  hands  till 
the  whole  was  completed ;  and  that  as  the  work  done  by 
Streaiher  amounted  to  36,000/.  at  the  time  of  his  bank- 
ruptcy, the  Company  ought  to  have  had  QOOOL  in  hand ; 
whereas  they  have  advanced  the  sum  of  49,000/.  Now 
in  the  first  place,  this  defence  should  have  been  pleaded. 
[Lord  Denman  C.  J.  It  is  admitted  the  plaintiffs  must  have 
a  verdict;  it  is  not  put  forward  as  a  defence.]  In  mitiga- 
tion of  damages,  it  amounts  to  no  more  than  an  equitable 
claim,  and  if  set  up  as  a  legal  defence  it  should  have  beeu 
pleaded. 

Secondly,  the  injury  complained  of  by  the  Company  conies 


(a)  4  Ves.jun.  884. 


{h)  8  C.  &  M.  637. 
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wiibiD  the  very  words  of  the  condition  of  the  bond.  The  i837. 
works  are  not  completed  by  the  day,  in  consequence  of 
which  the  Company  are  obliged  to  call  in  another  builder, 
and  they  are  entitled  to  recover  from  the  sureties  all  the  loss 
they  have  sustained  through  Streather,  to  the  extent  of  the 
penalty  of  the  bonds.  It  will  be  contended  that  the  Company 
might  have  protected  themselves  by  retaining  one-fourth  in 
hand;  but  the  answer  is,  they  were  not  bound  to  do  so  ;  they 
took  sureties  instead.  If  they  had  retained  one-fourth  of  the 
payments  to  be  made,  in  order  to  secure  themselveSi  there 
would  have  been  no  occasion  to  take  security  at  all ;  but  it 
was  expressly  to  cover  advances  that  they  obtained  the  se- 
curity. It  IS  frequently  objected  to  bankers  who  take  se- 
curity for  a  customer,  that  they  might  have  prevented  loss, 
by  careful  investigation  of  the  state  of  the  account  But 
they  reply  that  they  take  security  in  order  to  obviate  the 
necessity  of  exercising  that  vigilance.  Suppose  Streather 
had  not  been  a  bankrupt  and  had  thrown  up  the  con- 
tract, and  that  an  action  had  been  brought  against  him 
for  the  loss  occasioned  by  his  non-performance,  how  in 
such  an  action  could  he  have  given  the  present  defence 
io  evidence  under  a  plea  of  non  damnificatus  ?  And  that 
which  may  be  recovered  against  the  principal  may  be  re- 
covered against  his  surety,  who  has  given  a  bond  for  the 
dae  performance  of  his  contract.  The  case  of  Law  v. 
2%f  Easi  India  Company  (a)  was  adverted  to  at  the  trial. 
In  that  case  a  surety  to  the  East  India  Company  for  the 
due  accounting  of  one  of  their  officers,  was  held  to  be  dis- 
charged by  the  payment  of  a  balance  to  the  principal,  under 
an  erroneous  settlement  of  accounts  by  the  officers  of  the 
Company  without  their  authority  or  knowledge.  There  were 
some  disputes  as  to  the  balance  of  an  account  between  the 
administrator  of  a  deceased  officer  and  the  Company,  and  it 
appeared  that  the  officers  of  the  Company,  against  the  Com- 
pany's consent,  had  ultimately  allowed  the  balance  stated  by 
the  administrator,  and  paid  it  to  him.  On  the  Company  after- 
(a)4  Ves.jun.  824. 
K  2 
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%vards  seeking  to  recover  the  penalty  of  the  bond  from  the 
surety^  the  Master  of  the  Rolls  said,  **  Nothing  is  more 
clear  than  whether  that  (the  payment)  was  done  with  the 
consent  and  by  the  order  of  the  Company,  or  not,  but  igno- 
rantly  by  their  order,  it  was  as  to  the  two  sureties  a  complete 
discharge."  Now,  first  of  all  it  is  to  be  observed  that  that 
was  a  case  in  equity,  where  the  construction  of  rights  be- 
tween principal  and  surety  is  very  different  from  that  in 
Courts  of  Law.  In  equity,  a  surety  is  often  entitled  to  relief 
when  he  would  obtain  none  here.  But,  secondly,  the  con- 
dition of  the  bond  in  that  case  was,  that  the  principal 
should  account  for  all  money  expended  by  him  on  behalf  of 
the  Company ;  and  there  could  not  be  better  evidence  of 
a  proper  accounting  than  the  fact  of  the  Company  having 
paid  over  a  balance  to  the  principal. 


First  point.  Sir  J.  Campbell  A.  G.  contrsl.     The  point  has  now  been 

made  for  the  first  time,  that  the  defence  set  up  by  the 
plaintiffs  should  have  been  pleaded,  and  as  the  objection 
was  not  taken  at  Nisi  Prius,  it  cannot  be  made  now.  The 
original  motion  was  only  to  increase  the  damages.  It  need 
not  however,  and  could  not,  have  been  pleaded.  The 
condition  of  the  bond  is  broken,  and  the  defendants  are 
liable  in  damages.    The  only  question  is,  to  what  amount. 

Second  point.  The  Company  in  this  case  paid  over  to  Streather  the 
whole  value  of  the  woik  done  by  him,  without  retaining 
one-fourth,  as  they  should  have  done,  for  the  indemnity 
t)f  themselves  and  the  trustees ;  and  besides  that,  they 
made  him  further  advances  of  13,000/.  odd.  No  doubt 
in  so  doing  they  have  sustained  a  loss,  and  for  this  they 
would  now  make  the  sureties  guarantees.  But  the  loss 
has  accrued,  not  in  consequence  of  the  non-performance 
of  the  contract,  but  from  their  having  advanced  money  to 
Streather  without  security ;  this  clearly  appears  from  the 
award  made  by  Mr.  Cresswell,  which  is  set  out  in  Crotcfooi 
V.  The  London  Dock  Company  (a).  If  the  Company  had  re- 
tained the  fourth  part  of  the  value  of  the  work  done  by 


(a)  2  C.  &  M.  637. 
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Sireat/ier  in  their  hands,  viz.  9,000/.,  they  would  have  had  1837. 
upwards  of  20,000/.  wherewith  to  complete  the  contract, 
which  only  cost  18,700/.  odd  in  completion.  In  fact  the 
contract  was  completed  within  the  amount,  to  which 
Sireather  would  have  been  entitled.  Suppose,  in  the  case 
put  on  the  other  side,  Streathtr  had  not  been  a  bankrupt, 
and  an  action  had  been  brought  against  him  for  non-per- 
forioance.  The  declaration  would  have  set  out  the  con- 
tract, and  the  breach  ;  whereby  the  Company  were  obliged 
to  employ  A^  B,  to  complete  the  works.  But  if  it  turned 
out  that  the  works  were  completed  within  the  original  con- 
tract price,  the  Company  could  only  have  recovered  nominal 
damages  from  Sireather  himself, — how  then  can  they  recover 
more  from  the  sureties?  Of  course  Sireather  would  have 
been  liable  to  them  for  the  total  amount  for  money  lent,  but 
that  has  nothing  to  do  with  the  contract  on  the  bond. 
Law  v.  The  East  India  Company  (a)  bears  directly  on  the 
present  case.  The  ground  of  Lord  AlvatUey\  M.  R.  judg- 
ment that  payment  by  the  East  India  Company  dis- 
charged the  sureties,  goes  to  the  whole  of  this  action. 
Suppose  that  the  Company  had  advanced  to  Streather  the 
whole  sum  of  o'l/lQOL  without  a  stroke  of  work  being  done, 
and  thut  he  had  absconded,  is  it  pretended  that  they  could 
have  recovered  that  from  the  defendants  ?  Or  that  Streather 
had  done  work  to  the  amount  of  50/.,  and  had  asked  for  an 
advance  of  money,  and  the  Company  had  advanced  the 
whole ;  could  the  Company  have  recovered,  even  if  there  had 
been  no  special  contract  as  to  the  mode  of  the  payment? 
But  here  the  money  was  advanced  to  S.  as  a  regular  loan. 

Sir  F.  Pollock^  in  reply.  If  the  sureties  had  entered  into 
a  bond  for  5£,000/.  and  there  had  been  no  stipulation  as  to 
the  mode  of  payment,  no  doubt  they  would  have  been 
liable  to  the  whole  amount.  For  what  other  purpose  could 
they  have  been  made  sureties  except  for  the  purpose  of 
securing  advances  ?  So  in  the  case  of  no  work  having  been 
done,  the  defendants  would  be  liable  to  the  amount  of  their 
(«)  4  V^es.jun.  824. 
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obligation  ;  for  the  object  in  taking  them  was  for  additional 
security,  it  has  been  said  that  the  amount  sought  to  be 
recovered,  could  not  have  been  recovered  from  StreatheVf 
in  an  action  on  the  contract,  but  only  on  the  money  counts* 
That|  however,  is  not  so,  for  all  the  sums  advanced  were  on 
account  of  the  contract.  If  the  action  had  been  brought 
for  money  lent,  there  would  have  been  a  nonsuit,  directly  it 
appeared  that  there  was  a  special  agreement  on  the  subject. 
This  balance  therefore  could  have  been  recovered  against 
the  principal  in  such  an  action,  as  it  may  be  also  against 
the  sureties. 


Second  point.  Lord  Denman  C.  J.— I  do  not  at  all  wish  to  be  consi- 
dered as  bound  by  the  opinion  I  gave  at  Nisi  Prius,  but  I 
must  own,  after  the  discussion  the  case  has  undergone,  that 
I  see  no  reason  to  change  it.  It  is  clear  that  the  losses  in 
this  case  have  not  fallen  on  the  Company  by  reason  of  the 
breach  of  the  bond,  but  through  the  advances  made  by  the 
Company  to  Strealher,  and  therefore  I  think  they  are  not 
entitled  to  call  on  the  sureties  to  make  those  losses  good. 
This  appears  to  me  to  have  been  brought  to  light  so  fully, 
that  it  would  be  waste  of  time  to  say  more. 


LiTTLEDALB  J. — It  appears  to  me  that  the  advances 
made  by  the  Company,  over  and  above  the  value  of  the 
work  done,  cannot  be  considered  as  advances  made  on  the 
Second  point,  contract.  It  is  true  that  the  bankrupt  made  application  to 
the  Company  for  advances  to  carry  on  the  contract,  and  it 
might  have  been  prudent  to  make  such  advances,  but  still 
they  were  not  within  the  terms  of  the  contract.  When  a 
contract  like  this  has  been  entered  into  by  a  surety,  he  is 
entitled  to  see  that  it  is  duly  executed  on  both  sides,  as 
well  by  the  Company  as  by  the  principal,  and  if  they  choose 
to  make  advances  not  authorized  by  the  terms  of  the  con- 
tract, it  must  be  at  their  own  risk.  How  is  the  surety  to 
know  what  is  going  on  with  regard  to  the  advances  i  and  if 
in  this  case  the  sureties  did  know,  that  can  make  no  dif- 
ference in  the  principle  of  law.     The  equity  of  the  case  is 
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this,  (be  contract  has  been  completed  for  less  money  than  1^7. 
Streaiher  would  have  been  entitled  to ;  and  although  it  is 
true  that  the  contract  was  not  comjJeted  at  the  time  spe- 
cified ID  the  bond,  and  thereforej  according  to  littler  ▼• 
Holland  {d^f  the  completion  of  the  contract  at  a  further 
time,  by  agreement,  would  not  amount  to  a  performance  of 
the  condition,  it  is  unnecessary  to  say  what  would  have  been 
the  effect  of  such  a  breach  assigned,  for  the  breach  does 
not  go  for  damages  in  consequence  of  non-performance 
within  the  stipulated  time*  It  has  been  said  that  this  de- 
fence should  have  been  pleaded,  but  I  think  it  could  not. 
Suppose  the  plea  had  been,  that  the  plaintiffs  were  dam-  First  point. 
Jiified  in  their  own  wrong,  I  do  not  think  that  could  have 
been  supported,  for  they  were  not  damnified  at  all  if  the 
soms  were  voluntary  advances  made  by  the  Company. 

Patteson  J.— The  question  is,  whether  on  the  breach  Second  point. 
alleged  any  damage  has  been  sustained  by  the  Company, 
and  it  appears  to  me  there  has  not.  Whether  any  action  at 
all  could  be  maintained  on  the  bond  when  the  time  speci- 
fied in  it  has  been  altered  by  agreement  {b\  is  not  material 
to  be  considered,  because  the  point  cannot  be  raised  on 
these  pleadings,  where  the  defendant  has  only  pleaded  non 
est  factum ;  and  it  is  quite  clear  that  there  has  been  a 
breach  of  the  condition.  The  plaintiffs,  therefore,  are  en- 
titled to  recover,  and  the  only  question  is,  whether  they 
have  sustained  any  damage.  It  has  been  said,  that  if  they 
had  secured  themselves  by  retaining  one-fourth  of  the 
amount  due  to  Streathery  where  would  have  been  the  use  of 
taking  security,  and  therefore  that  it  cannot  be  the  true  con- 
struction of  the  bond,  that  they  were  bound  to  retain  one- 
fourth,  and  to  make  no  advances.  I  think  I  can  see  the 
use  of  their  demanding  security ;  Streather  might  have  been 
unable  to  complete  the  contract,  and  the  builder  resorted 
to  by  the  Company  to  finish  the  works  might  not  have  done 

(a)  3  T.  R.  590.  East,  619 ;  Evam  v.   Thamsoriy  5 

(6)  See  Browu  v.  Goodman,  ^T.      East,  189;  Terry  v.  Duntze,  9  H. 
R.  b9'i,  n. ;    Heard  v.  Wadham,  1       Bl.  389. 
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1837.  80  for  the  sum  contracted  for  by  Streather,  in  which  case  thej 
would  have  fallen  back  upon  the  sureties,  and  that  might  be 
the  reason  why  the  sureties  only  consented  to  bind  themselves 
for  5000/.  The  terms  of  the  agreement  are^  that  the  work 
shall  be  performed  by  a  certain  time,  and  that  Streather 
should  not  be  entitled  to  any  payment  till  it  was  certified  that 
one-eighth  of  the  work  was  completed,  and  then  to  only  three- 
fourths  of  the  work  done.  Any  payment  made  at  such  time, 
I  agree,  would  be  a  payment  on  the  contract,  but  not  ac- 
cording to  the  contract.  I  should  say,  therefore,  that  even 
if  no  advances  had  been  made  on  the  securities  given  by 
Streather,  still  the  defendants  would  not  be  liable,  because 
the  whole  works  have  been  performed  for  the  prices  stipu- 
lated by  the  contract ;  much  less,  therefore,  when  the  Com- 
pany made  the  advances  on  security  given  by  the  bankrupt. 

Second  point  WiLLiAMS  J. — ^The  facts  of  this  case  make  it  very  clear. 
According  to  the  particulars  delivered,  it  appears  that  the 
Company  have  had  their  works  finished  for  600/.  less  than 
Streather  would  have  been  entitled  to.  The  advances  that 
were  made  to  the  bankrupt,  were  certainly  not  made  accord- 
ing to  the  contract,  but  before  any  money  was  payable  to 
him  under  that  contract,  and  were  made  on  securities  given 
by  him. 

Judgment  for  the  defendant 


Tu^^f  Reynolds  v.  Blackburn  and  others. 

June  6th. 
Assumpsit  by   ASSUMPSIT,  by  indorsee,  against  the  acceptors  of  two 
against  accep-  bills   of  exchange.     The  defendants  pleaded,   1.  Non  ac- 
tor of  two  bills  ceptance;    «.  That  they  accepted  the  bills  for  the  accom- 
ofeichaiige.  .    .         /.  mi  n/  i      j 

Plea,  that  the  modation  of  f nomas  lempest,  the  drawer,  without  receiving 
defendant  ac- 
cepted the  bills  for  the  accommodation  of  the  drawer,  and  that  the  drawer  gave  the 
plaintiff  divers  other  bills  of  exchange,  and  that  it  was  agreed  between  the  drawer  and 
the  plaintiff,  that  in  consideration  of  the  premises,  the  plaintiff  should  forbear  to  sue 
the  drawer  on  the  first-mentioned  bills  of  exchange,  until  default  in  payment  of  the 
latter :  that  the  said  bills  were  delivered  and  accepted  by  the  plaintiff  in  payment  of 
the  6rst-mentioned  bills,  and  that  the  agreement  was  made  without  the  privity  of  the 
defendant.     Replication,  de  injurift.    Held  good,  on  demurrer. 


Retnolds 
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any  Talue  or  consideration  for  the  said  acceptances,  or 
either  of  them,  of  which  the  plaintiff  then  had  notice :  and 
the  said  defendants  further  say,  that  after  the  bills  were  in*  «. 

dorsed,  and  before  they  became  due  and  payable,  and  be-  Blackburk. 
fore  the  commencement  of  this  suit,  the  said  T.  T,,  the 
drawer,  gave  and  delivered  to  the  plaintiff,  who  then  ac- 
cepted from  the  said  drawer  divers  other  bills  of  exchange, 
for  divers  large  sums  of  money,  in  the  whole  exceeding  the 
amount  of  the  said  sums  mentioned  in  the  said  bills  in  the 
said  declaration  mentioned,  to  wit  &c. ;  and  it  was  on  that 
occasion  agreed  by  and  between  the  said  drawer,  T.  T,,  and 
the  plaintiff,  that  the  said  plaintiff,  in  consideration  of  the 
premises,  should  forbear  to  sue  him  the  said  drawer,  upon 
the  said  bills  in  the  said  declaration  mentioned,  or  either  of 
them,  for  a  long  time,  to  wit,  for  three  months,  and  until 
default  should  be  made  in  the  payment  of  the  said  bills  so 
delivered  by  the  said  T.  T.,  the  drawer,  to  the  said  plaintiff, 
in  payment  of  the  said  bills  in  the  said  declaration  mentioned. 
And  the  defendants  further  say,  that  the  said  bills  were  so 
delivered  and  accepted  in  payment  of  the  said  bills  in  the 
said  declaration  mentioned  ;  and  the  said  agreement  was  so 
made  by  and  between  the  plaintiff  and  the  said  1\  T,  as 
aforesaid,  without  the  knowledge,  privity,  or  consent  of  the 
said  defendants,  or  any  of  them.  Replication  to  the  second 
plea,  de  injuria.  Demurrer  to  the  replication,  for  the  fol- 
lowing causes :  That  the  replication  is  double,  and  puts 
too  many  facts  in  issue  ;  that  it  does  not  sufficiently  coufess 
and  avoid  the  facts  alleged  in  the  plea ;  that  it  does  not 
distinctly  and  formally  traverse  the  facts  alleged  in  the  plea; 
that  de  injurii  is  not  the  proper  form  of  a  replication  to  a 
plea  in  an  action  of  assumpsit.     Joinder  in  demurrer. 

Addison,  for  the  defendants.  The  last  cause  of  demur- 
rer must  of  course  be  abandoned,  since  the  recent  deci- 
sions of  the  Courts  of  Common  Pleas  and  Exchequer  (a), 

(a)  See  Griffin  v.  Yates,  2  Bingh.  N.  C.  579;  Isaac  v.  Farrar,  1 
M.&VV.  65. 
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With  respect  lo  the  first  cause  :  where  the  plea  contains  a 
single  defence  by  way  of  excuse,  the  replication  de  injuria 
is  proper ;  where  the  plea  goes  wholly  or  partially  in  de- 
nial of  the  contract,  or  shews  payment  and  satisfaction,  the 
replication  is  improper.  Here  the  plea  partially  denies  the 
contract,  and  states  a  different  one.  The  acceptance  of  a 
bill  of  exc^nge  prim&  facie  denotes  a  consideration.  It 
imports,  as  a  part  of  the  contract  between  the  parties,  that 
the  bill  was  accepted  for  a  consideration.  Therefore,  a 
plea  denying  the  consideration  does  not  merely  allege 
matter  in  excuse,  but  qualifies  or  alters  the  contract  in 
the  declaration;  and  cannot  be  replied  toby  the  mere  aver* 
ment,  de  injuria ;  Crisp  v.  Griffiths  {a)  and  Whitlaker  v. 
Mourn  (b).  Then  as  to  the  duplicity  of  the  replication. 
The  plea  itself  is  double ;  it  contains  two  defences :  first, 
that  time  was  given,  and  the  acceptors  thereby  discharged : 
secondly,  that  there  was  payment,  by  bills  given  by  the 
drawer  to  the  plaintiff.  The  plea  might,  therefore,  have 
been  demurred  to ;  but  the  plaintiff  has  chosen  to  reply  in 
a  mode  which  puts  both  these  defences  in  issue ;  the  repli- 
cation is  therefore  double.  [Patieson  J.  You  plead  a  faulty 
plea,  which  induces  him  to  plead  a  bad  replication.]  That 
may  be.  That  does  not  preclude  the  defendant  from  object- 
ing  to  the  replication.  Suppose  an  immaterial  issue  taken 
by  reason  of  an  unnecessary  allegation  in  the  plea. 

Lord  Denman  C.J. — If  the  replication  is  bad  for  du- 
plicity, that  is  occasioned  by  the  necessity  of  replying  to 
the  defendants  bad  plea,  and  cannot  be  taken  advantage  of 
on  demurrer. 

Patteson  J. — Neither  of  the  causes  of  demurrer  is 
sufficient.  This  plea  does  not  deny  the  contract,  it  merely 
alleges  matter  in  excuse :  de  injuria  is  therefore  a  proper 
replication. 

Judgment  for  the  plaintiff* 

(fl)  2  C,  M.  &  R.  159.  (h)  2  Bing.  N.  C.  359. 
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Williams  v.  Bysne.  Tuenday, 

June  61  h. 
Assumpsit.    The  declaration  stated,  whereas  hereto-  A  contract  to 
fore,  ID  wit,  on  &c.,  in  consideration  that  the  plaintiff,  at  J|^',![^J "  a" 
the  request  of  the  defendant,  would  enter  into  the  employ  newspaper, 
of  the  defendant,  in  the  capacity  of  a  reporter  of  the  pro*  fpoQ,  a  certaio 
ceedings  io  the  House  of  Commons  and  House  of  Lords,  ^^7f  ^"^  *^ 
and  would  furnish  reports  of  such  proceedings  and  other  year  to  the  end 
articles  to  the  defendant,  for  the  purpose  of  publication  in  ^^^*^^n"J|!JJj^ 
a  public  newspaper  of  the  defendant  called  *^  The  Morning  so  long  as  the 
Post,"  for  one  whole  year  from  a  certain  day,  to  wit,  from  JJIJ!!!."  i*  eW 
the  day  and  year  aforesaid,  and  so  from  year  to  year  to  the  please,  is  a 
end  of  each  year  commenced,  whilst  the  plaintiff  should  be  so  ^  long  as  it 

employed  by  the  defendant  as  aforesaid,  and  reckoning  each  ^**^*»  andcan- 

^    -f  ''  *  o  notbetenni- 

year  to  commence  from  a  certain  day,  to  wit,  the  20th  day  nated  except 

of  May,  therein  for  so  long  as  the  plaintiff  and  defendant  anJ^'cuiJien^*^ 
should  respectively  please,  and  for  a  certain  salary  or  wages,  year. 
to  wit,  a  salary  or  wages  at  the  rate  of  five  guineas  per 
week,  for  and  during  each  session  of  parliament,  and  at  the 
rate,  to  wit,  of  £/.  1S«.  6d.  per  week  for  and  during  the 
remainder  of  the  year ;  the  defendant  undertook  and  then 
promised  the  plaintiff  (in  the  words  of  the  contract) ;  aver- 
ment, that  plaintiff  entered  into  the  employ  of  the  defend- 
ant in  the  capacity  and  on  the  terms  aforesaid,  and  fur- 
nished reports  for  two  years  then  next  following,  and  also 
for  part  of  another  year  after  that  time,  to  wit,  until  the 
24th  October,  1835;  and  that  plaintiff  was  willing  and 
offered  to  continue  in  the  employ  of  defendant  for  the  re- 
mainder of  the  said  last-mentioned  year  :  Yet  the  defend- 
ant did  not  nor  would  continue  the  plaintiff  in  his,  the  de- 
fendant's said  employ,  until  the  expiration  of  the  said  last- 
mentioned  year,  but,  on  the  contrary  thereof,  to  wit,  on  the 
day  and  year  last  aforesaid,  refused  to  suffer  the  plaintiff  to 
continue  in  his,  the  defendant's,  said  employ,  and  wrong- 
fully discharged  the  plaintiff  therefrom  without  any  reason- 
able or  probable  cause  whatsoever ;  and  had  hence  hitherto 
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1837.  wholly  neglected  and  refused  to  retain  or  continue  the 
plaintiff  in  his,  the  defendant's  employ,  for  the  remainder 
of  the  last-mentioned  year  so  commenced  as  aforesaid, 
per  quod,  &c. 

The  fourth  plea  to  the  declaration  stated,  that  after  the 
making  of  the  said  promise  of  the  defendant,  and  before 
the  said  discharge  of  the  plaintiflf  respectively  therein  men- 
tioned, to  wit,  on  the  5th  of  October,  1835,  the  defendant, 
being  desirous  to  determine  and  put  an  end  to  the  said 
agreement,  and  of  his,  the  defendant's,  said  employ  of  the 
plaintiff  in  the  said  capacity,  tendered  and  offered  to  pay  to 
the  plaintiff  a  large  sum  of  money,  to  wit,  18/.  105.,  as  and 
for  and  in  the  names  of  salary  and  wages,  the  same  being 
more  than  the  amount  of  salary  or  wages  to  which  the 
plaintiff  would  be  and  have  been  entitled  to  if  a  reasonable 
and  usual  notice  of  determining  the  said  agreement  and 
employ  of  the  plaintiff  had  been  given  to  him  by  the  de- 
fendant, and  required  the  plaintiff  to  immediately  quit  his, 
the  defendant's,  said  employ  :  And  the  defendant  says,  that 
he  did  at  the  same  time  give  to  the  plaintiff  a  reasonable 
and  usual  notice  of  his,  the  defendant's,  intention,  in  case 
of  the  said  tender  and  requisition  so  made  by  the  defendant 
being  refused  by  the  plaintiff,  to  put  an  end  to  the  said 
agreement  and  the  said  employ  of  the  plaintiff  io  the  s|iid 
capacity,  to  wit,  at  the  end  of  three  weeks  from  the  Srd  day 
of  October  then  instant :  And  the  defendant  says,  that  the 
plaintiff  wholly  refused  to  accept  the  said  sum  of  18/.  10s., 
or  any  part  thereof,  or  to  quit  the  said  employ :  Wherefore, 
at  the  expiration  and  end  of  the  said  notice,  being  the  said 
time  when  Sec.,  he  the  defendant  discharged  the  plaintiff 
from  his,  the  defendant's,  said  employ  in  the  said  capacity, 
and  hath  from  thence  hitherto  refused  and  still  doth  refuse 
to  employ  the  plaintiff  in  his  said  capacity,  or  in  his,  the  de- 
fendant's service,  as  he  lawfully  might,  for  the  cause  afore- 
said ;  concluding  with  a  tender  of  18/.  10s. 

Special  demurrer  and  joinder.  The  marginal  note  to 
the  demurrer  was  as  follows  :  — One  of  the  causes  of  de- 
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murrer  to  the  fourth  plea  is,  that  the  matters  alleged  in  that  1837. 
plea  constitute  no  defence  to  the  first  count,  for  by  the 
terms  of  the  contract,  as  therein  stated,  defendant  was  to 
keep  plaintiff  in  his  service  a  year,  and  there  is  no  stipula* 
tion  enabling  defendant  to  dismiss  plaintiff  at  the  time,  or 
on  the  terms  mentioned  in  the  plea. 

W.H.  Watson  in  support  of  the  demurrer.  The  con* 
tract  stated  in  the  declaration  is  express,  to  serve  "  for  one 
iwhole  year,  and  so  from  year  to  year  to  the  end  of  each 
jear."  It  is  clear,  therefore,  that  a  three  weeks'  notice  to 
quit  at  any  time  during  the  year,  cannot  be  good.  In 
JSeaton  ▼.  Collyer  (a)  it  was  attempted  to  assimilate  a  clerk 
to  a  menial  servant,  as  to  being  discharged  at  a  month's 
notice ;  but  it  was  held,  that  a  yearly  engagement  could 
only  be  terminated  at  the  end  of  the  year,  and  the  analogy 
was  pointed  out  between  a  yearly  service  and  the  hiring 
a  tenement.  So  also  a  composition  for  tithes,  though  not 
exactly  a  yearly  tenancy,  can  only  be  put  an  end  to  at  the 
end  of  the  current  year  (6).  So,  in  Fawcett  v.  Ca%h  (c), 
where  there  was  evidence  of  a  yearly  hiring,  the  Court 
held,  that  the  master  could  not  terminate  it  in  the  middle  of 
the  year.     (He  was  stopped  by  the  Court.) 

Mansell  contrd.  The  question  in  these  cases  always  is, 
what  is  reasonable  notice  ?  Beeston  v.  Collier  (a)  tends  to 
shew  that  reasonable  notice  may  put  an  end  to  contracts  of 
this  kind.  Burrough  J.  said,  **  Unless  reasonable  notice 
*was  given,  or  ground  for  dismissal  assigned,  the  defendant 
was  bound  to  go  on  to  the  end  of  the  year."  Reasonable 
notice  has  been  alleged  in  this  plea,  and  it  is  admitted  by 
the  demurrer,  otherwise  it  would  have  been  a  question  for 
the  jury.  The  hiring  was  for  one  year,  and  then  from  year 
to  year,  it  is  not  therefore  like  a  dismissal  in  the  first  year, 
as  in  Fawcett  \,Cash{c).  In  that  case  Taunton  3.  sM^ 
**  It  is  unnecessary  to  consider  what  the  effect  would  have 

(o)  4  Bingh.  309.  (c)  3  N.  &  M.  17T;    S.  C.  5 

(6)    See     Hulme    v.    Pardoe,      B.«  Ad.  904. 
M'Clcl.  S93 ;  &  C.  13  Price,  684. 
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been  if  the  dismissal  bad  taken  place  after  the  first  year.*' 
That  case,  therefore,  does  not  apply^  and  it  stands  ad- 
mitted that  the  contract  was  terminated  after  the  first  year^ 
namely,  in  the  third  year,  by  reasonable  notice.  ILittledale 
J.  The  contract  in  the  declaration  is,  to  serve  for  a  whole 
year,  and  so  on  from  year  to  year  to  the  end  of  each  year. 
You  set  up  an  inconsistent  plea,  shewing  a  different  con- 
tract.] Where  there  is  a  contract  between  master  and 
menial  servant,  the  law  imports  that  there  is  a  power  to 
terminate  it,  by  a  month's  notice ;  the  same  thing  may  be 
inferred  here  on  this  record. 


Lord  Denman  C.  J. — ^There  is  no  doubt  in  this  case. 
The  declaration  states  a  contract  to  serve  for  a  whole  year, 
and  so  from  year  to  year  to  the  end  of  each  year  com- 
menced. This  contract  the  defendant  does  not  deny,  but 
says  that  he  offered  him  more  wages  than  he  was  entitled 
to  if  he  stopped  during  the  three  weeks  in  which  he  had 
notice  to  quit.  What  is  there  to  shew  that  such  a  mode 
of  terminating  the  service  was  any  part  of  the  contract  i 
The  defendant  should  have  made  it  appear  that  it  was  a 
term  in  that  contract  that  he  was  entitled  to  put  an  end 
to  it  in  such  a  mode,  and  then  he  might  have  taken  the 
opinion  of  the  jury,  whether  that  was  the  contract  or  not. 
For  in  these  cases  the  question  always  is,  what  was  the 
contract  made  between  the  parties. 


LiTTLEDALE  J. — Oo  this  contract  it  appears  to  me,  that 
at  the  end  of  each  year  a  new  contract  arose  to  serve  for 
the  year  commenced,  and  so  to  continue  for  as  long  as  the 
parties  should  please,  but  which  could  only  be  terminated  at 
the  end  of  the  current  year.  The  case  of  a  menial  servant 
has  been  put,  who  may  be  discharged  at  a  month's  notice, 
but  that  is  not  a  matter  of  law;  it  is  a  custom  that  might  be 
put  on  the  record  as  a  fact,  and  the  jury  would  find  that  it 
existed ;  but  if  it  were  put  on  the  record  as  a  matter  of 
law,  the  Court  could  not  distinguish  between  the  hiring  of 
a  menial  servant  from  any  other  yearly  service. 
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Pattbson  J. — ^The  odIj  question  here  is,  what  is  the 
meaning  of  this  contract,  as  pat  upon  the  contract  and  not 
denied  ?  It  is  said  that  reasonable  notice  is  a  question  for 
the  jury  ;  to  which  I  agree,  if  the  point  arose.  But  here  a 
jearly  hiring  is  stated,  and  that  in  law  can  only  be  put  an 
end  to  at  the  end  of  a  current  year.  How  many  months' 
notice  may  be  necessary  to  put  an  end  to  such  a  service,  it 
is  not  necessary  to  say,  for  the  plea  shews  that  it  was  not 
put  an  end  to  at  the  termination  of  the  current  year. 
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Williams  J.  —  This  case  stands  exactly  as  if  the 
defendant  had  terminated  the  service  in  the  middle  of 
the  first  year,  for  the  service  in  the  second  or  third  year 
18  expressly  contracted  to  be  till  the  end  of  such  year  so 
commenced.  It  therefore  should  have  terminated  at  the 
end  of  the  year.  No  delinquency  of  any  kind  is  suggested 
to  authorize  any  other  termination,  and  the  notice  relied 
on  is  clearly  insufficient 

Judgment  for  the  plaintiff. 


Smith  v»  Eoginston. 


Tuada^, 
June  6^A. 


XRESPASS  and  false  imprisonment  in  the  gaol  of  King-     In  an  action 
ston-upon-HuIl,  for   the   space  of  two  months.      Pleas,  faUeimprison- 
Ist.  Not  guilty;  2d.  As  to  the  assault  and  imprisonment,  ment against 
and  detaining  the  defendant  in  prison  for'the  period  in  this  plea  justified 

plea  mentioned,  part  of  the  time  in  the  declaration  men-  ^^^^^  ^"  "'" 
^  '  ^  ^  tacnment  out 

tiooed,  the  defendant  says  &c.,  that  on  &c.,   there  issued  of  the  Court 

of  Chancery 
for  a  contempt,  and  that  no  order  was  made  by  the  Court  to  discharge  the  plaintiff, 
and  no  habeas  corpus  sued  out.  The  replication  averred,  that  the  plaintiff  was  kept 
in  custody  more  than  thirtj^  days,  without  being  brought  up  to  the  Court,  or  without 
being  cleared  for  the  contempt;  and  that  it  therefore  ^carne  the  duty  of  the  defendant 
to  discbarge  the  plaintiff  according  to  the  statute,  (11  Geo,  4  and  1  'W,  4,  c.  35,  s.  15, 
rule  5,)  but  that  the  defendant  (though  requested)  would  not  Held,  that  in  these  plead- 
ings there  was  nothing  to  shew  that  the*  defendant  was  a  trespasser  a6  initio. 

And  tembie,  that  trespass  was  not  maintainable  against  the  sheriff  in  such  a  case. 

Semble  k]so,  that  if  an  action  on  the  case  had  been  brought  against  the  sheriff  it  would 
not  have  been  maintainable  without  notice  to  him  for  what  contempt  the  prisoner  was 
in  custody,  as  a  prisoner  is  not  entitled  to  his  discharge  at  the  end  of  thirty  days  for  all 
contempts. 
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1837.  out  of  the  Court  of  our  lord  the  kiug  of  his  Chancery,  the 
said  Court  then  being  held  at  Westminster  in  the  county  of 
Middlesex,  a  certain  writ  of  our  said  lord  the  king  of  attach- 
menty  directed  to  the  sheriff  of  the  town  and  county  of 
Kingston-upon-Hull|  by  which  said  writ  our  said  lord  the 
king  commanded  the  said  sheriflf  to  attach  the  said  Elizabeth 
Smiih,  the  plaintiff  in  this  suit,  and  one  Joseph  Dudding,  so 
as  to  have  them  before  our  said  lord  the  king  in  his  said 
Court  of  Chancery  on  the  Bth  day  of  January  then  next, 
wheresover  the  said  Court  should  then  be,  there  to  atiswer 
to  our  said  lord  the  king,  as  well  touching  a  contempt  which 
they  the  said  Elizabeth  Smith,  the  plaintiff  in  this  suit, 
and  the  said  Joseph  Dudding,  as  it  was  alleged  had  com- 
mitted against  our  said  lord  the  king,  as  also  such  other 
matters  as  should  be  there  and  then  laid  to  their  charge, 
and  further  to  perform  and  abide  such  order  as  the  said 
Court  of  our  said  lord  the  king  should  make  in  that  behalf, 
and  that  the  said  sheriff  should  thereof  fail  not,  and  that  he 
should  bring  that  writ  with  him  ;  which  said  writ  afterwards 
&c.  was  delivered  to  defendant  in  this  suit,  who  then  and 
from  thence  8cc.  was  sheriff  of  the  said  town  &c.  to  be  ex- 
ecuted in  due  form  of  law,  by  virtue  of  which  said  writ 
(averment  of  arrest  of  plaintiff  on  the  18th  December,  18S4, 
by  defendant).  And  the  said  defendant  says,  that  he  not 
having  received  any  writ  of  habeas  corpus,  or  other  writ, 
order  or  direction,  to  bring  the  said  Elizabeth  Smith,  the 
plaintiff  in  this  suit,  from  the  said  prison  to  the  bar  of  or 
into  the  said  High  Court  of  Chancery,  or  other  competent 
authority  to  discharge  the  said  plaintiff  from  his  custody 
under  the  said  writ  of  attachment,  until  the  receipt  of  the 
order  hereinafter  mentioned  8cc.,  kept  and  detained  her  in 
prison  in  the  said  gaol  or  prison,  under  and  by  virtue  of  the 
said  writ  of  attachment,  from  the  time  of  his  so  carrying 
and  conveying  her  to  prison  as  aforesaid,  until  the  3 1st  day 
of  March,  1835,  when  a  certain  order  made  upon  the  30th 
day  of  March,  in  the  fifth  year  aforesaid,  in  a  certain  cause 
then  depending  in  the  said  High  Court  of  Chancery,  wherein 
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Richard  Dudding  and  John  Duddhig  were  plaintiffs,  and        18S7. 
George  Smith  (then  deceased),  the  said  Elizabeth  Smith      ^T**"^^ 
(the  plaintiff  in  this  suit)^  and  Joseph  Dudding,  were  de-  v. 

fendants ;  being  the  cause  or  suit  in  which  the  said  writ  of  Egcihgtow. 
attachment  was  issued  as  aforesaid,  but  in  the  said  order 
described  as  being  a  cause  in  which  the  said  John  Dudding 
and  Richard  Dudding  were  plaintiffs,  and  the  said  Elizas 
beth  Smith,  the  plaintiff  in  this  suit,  alone  was  defendant, 
bj  Sir  Lttuncelot  Shadwell,  Knight,  then  being  Vice  Chan- 
cellor of  Great  Britain,  whereby  it  was  ordered  that  the 
said  EUzabeth  Smith,  the  plamtiff  in  this  suit,  should  be  dis- 
charged out  of  the  custody  of  the  defendant  in  this  suit,  as 
to  the  contempt  for  which  the  said  writ  of  attachment  was 
80  issued  as  aforesaid,  was  duly  presented  and  shewn  to  him 
the  defendant  in  this  suit,  and  thereupon  the  defendant 
forthwith  discharged  the  plaintiff  from  and  out  of  his  cus- 
tody, and  permitted  and  suffered  her  to  go  at  large  from  and 
out  of  his  custody  wheresoever  she  would.    Averment  of 
qua  sunt  eadem.    Replication  to  the  second  plea:    That 
true  it  is  the  said  writ  in  the  second  plea  mentioned  issued 
out  of  the  Court  of  our  said  lord  the  king  of  his  Chancery, 
and  that  the  defendant  by  virtue  of  the  said  writ  afterwards, 
to  wit,  on  the  said  18th  of  December,  took  and  arrested  the 
plaintiff^  and  imprisoned  her  &c.,  nevertheless  saith  that 
the  said  writ  issued  against  the  plaintiff  for  a  contempt  in 
not  answering  a  certain  bill  before  then  filed  in  the  said 
High  Court  of  Chancery,  against  the  said  plaintiff  and  one 
George  Smith,  and  one  Joseph  Dudding,  at  the  suit  of  the 
said  John  Dudding  and  Richard  Dudding,  in  the  second 
plea  mentioned,  and  that  the  plaintiff,  being  under  such  pro- 
cess of  contempt  for  not  answering,  was  in  actual  custody 
of  the  defendant  in  the  said  gaol  for  the  space  of  thirty  days, 
under  the  said  writ,  to  wit,  from  the  said  18th  day  of  De- 
cember in  the  year  1835,  and  she  the  plaintiff  was  not, 
during  all  that  time,  brought  to  the  bar  of  the  said  High 
Court  of  Chancery  under  process,  to  answer  her  contempt, 
nor  was  her  contempt,  during  or  at  the  expiration  of  that 
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1837.         time,  or  at  any  other  time,  cleared.  And  the  plaintiff  further 
saith,  that  the  last  of  the  thirty  days  during  which  the 
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V.  plaintiff  was  in  actual  custody  under  the  said  process  of 

contempt  as  aforesaid,  to  wit,  the  said  17th  day  of  January, 
in  the  year  of  our  Lord  1835,  aforesaid,  happened  in  teroa, 
to  wit,  in  Hilary  term  in  the  year  last  aforesaid,  and  that 
the  said  John  Dudding  and  Richard  DwUing,  the  plaintiffs 
in  the  said  suit,  did  not,  nor  did  either  of  them,  nor  did  any 
other  person,  althoogh  the  contempt  of  the  plaintiff  was  not 
sooner  cleared,  bring  llie  plaintiff  by  a  habeas  corpus  to  the 
bar  of  the  said  Court  of  Chancery,  within  thirty  days  from 
the  time  of  her  being  actually  in  custody  in  the  said  gaol 
upon  the  said  process  of  contempt,  but  on  the  contrary 
thereof  wholly  omitted  and  neglected  so  to  do.  By  reaaon 
whereof  it  became  and  then  was  the  duty  of  the  defendant, 
so  being  sheriff  and  having  the  plaintiff  in  his  custody  as 
aforesaid,  to  have  thereupon  discharged  the  phiintiff  out  of 
custody  under  the  said  process  of  contempt;  and  although 
the  plaintiff  afterwards  and  after  the  expiration  of  thirty 
days,  to  wit,  on  the  18th  day  of  January,  IB36,  aforesaid, 
and  often  afterwards,  requested  the  defendant  to  discharge 
the  plaintiff  out  of  his  custody  under  the  said  process  of 
contempt,  yet  the  defendant,  not  regarding  the  statute  in 
such  case  made  and  provided,  did  not  nor  would,  at  the  ex^ 
piration  of  the  said  thirty  days,  and  when  he  was  requested 
as  aforesaid,  discharge  the  plaintiff  out  of  his  custody  under 
the  said  process  of  contempt,  but  wholly  refused  and  omitted 
so  to  do;  and  on  the  contrary  thereof,  wrongfully  and 
against  the  will  of  the  plaintiff,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  imprisoned  the 
plaintiff  in  the  said  gaol,  and  kept  and  detained  her  in  pri-> 
son  there,  in  manner  and  form  as  the  plaintiff  hath  above  in 
her  said  declaration  complained  against  the  defendant. 
Special  demurrer,  and  joinder.  The  marginal  note  to  the 
demurrer  stated,  that  ''  the  defendant  will  contend  that  he 
is  not  liable  to  be  sued  in  this  action  under  1 1  Geo.  4  & 
1  Will,  4|  c.  36,  s.  1 5,  rule  5,  for  detaining  the  plaintiff  in 
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custody  under  the  attachment ;''  and  he  will  also  insist  that         1837. 
the  replication  is  bad,  for  the  causes  assigned  as  the  grounds 
of  special  demurrer. 

IL  V.  Richards,  in  support  of  the  demurrer.  In  any  view 
diat  may  be  taken  of  this  case,  it  is  clear  the  sheriff  cannot 
be  proceeded  against  as  a  trespasser.  The  first  arrest  on 
SQ  attachment  out  of  the  Court  of  Chancery,  is  admitted  to 
be  lawful ;  the  question  is,  what  the  sheriff's  duty,  in  such  a 
case,  is,  as  rule  6  of  11  Geo.  4  &  1  Will  4,  c.  36,  s.  5,  enacts, 
"  that  if  the  defendant,  under  process  of  contempt  for  not 
sppearing  or  not  answering,  be  in  actual  custody,  and  shall 
not  have  been  sooner  brought  to  the  bar  under  process  to 
answer  his  contempt,  the  plaintiff,  if  the  contempt  be  not 
sooner  cleared,  shall  bring  the  defendant  by  a  habeas  corpus 
to  the  bar  of  the  Court  within  thirty  days  from  the  Ume  of 
hii  being  actually  in  custody  or  detained  (being  already  in 
custody)  upon  process  of  contempt,  and  if  the  last  day  of 
such  thirty  days  shall  happen  out  of  term,  then  within  the 
four  first  days  of  the  ensuing  term,  tec,  and  in  case  any 
such  defendant  shall  not  be  brought  to  the  bar  of  the  Court 
within  the  respective  times  aforesaid^  the  sheriff  &c.  in 
whose  custody  he  shall  be,  shall  thereupon  discharge  him 
oat  of  custody,  without  payment  by  him  of  the  costs  of  con- 
tempt, which  shall  be  payable  by  the  party  on  whose  be- 
half the  process  issued.''  Two  questions  arise  upon  this 
nile ;  1st.  Whether  the  sheriff  is  bound  to  discharge  a  pri- 
soner at  the  end  of  thirty  days  without  any  order  from  the 
Court,  or  any  notification  of  the  circumstances  under  which 
he  is  in  custody  ?  £nd.  If  under  some  circumstances  he  is 
bound  to  discbarge,  whether  the  other  party  is  not  bound  to 
give  him  notice  of  the  circumstances  ?  The  words  of  the 
rale,  taken  most  strongly  against  the  defendant,  shew  only  a 
aon-feasance  and  not  a  trespass ;  for  it  is  clear  that  arrest  by 
process  until  set  aside,  forms  a  perfectly  good  justification 
in  trespass.  But  it  does  not  appear  in  the  declaration  that 
the  plaintiff  had  oQtice  of  the  cause  of  the  attachment,  and 
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1837.        therefore  the  sheriflp's  duty  did  not  arise,  as   the  attach- 
Smith        °*^"'  might  have  been  for  other  causes  than  contempt  m 
V.  not  answering.     If  the  Court  should  hold  that  the  sheriff 

oiiroTON,  j^  bound  to  inform  himself  of  the  cause  of  the  attachment* 
it  would  throw  great  difficulties  upon  him  to  ascertain  the 
cause,  as  it  does  not  appear  on  the  face  of  the  attachment ; 
whereas  there  is  no  hardship  in  requiring  the;  prisoner  to 
give  notice  to  the  sheriff,  or  to  get  an  order  of  discharge 
from  the  Court.  The  attachment  being  originally  good, 
the  imprisonment  is  justified  by  the  plea,  for  the  replication 
is  not  by  way  of  new  assignment.  According  to  the  Six 
Carpenters*  case  (a),  if  it  should  be  now  held  that  the  at- 
tachment was  a  licence  to  take  ihe  plaintiff  for  thirty  days, 
the  defendant  would  not  be  a  trespasser. 

Lastly,  to  make  the  sheriff  a  trespasser,  it  should  have  been 
averred  in  the  record  that  the  sheriff  had  notice.  Actions 
against  the  sheriff  on  the  23  Hen.  6,  c.  9,  for  not  taking  a  bail- 
bond,  are  never  brought  in  trespass.  The  words  in  that  statute 
are,  **  that  the  sheriff  shall  let  out  of  custody;"  in  this  statute 
they  are  ^*  that  the  sheriff  shall  discharge,"  which  are  quite 
analogous.  The  8^/i;i.  c.  14,  s.  I,  enacts,  '' that  no  goods  or 
chattels  shall  be  taken  in  execution  without  leaving  a  year's 
rent  for  the  landlord  ;*'  but  trespass  has  never  been  brought 
against  a  sheriff  for  omitting  to  do  this.  This  is  like  the  case 
of  Crozer  v.  Pilling  {b),  where  the  plaintiff  brought  an  action 
on  the  case  against  the  defendant  for  not  directing  the  sheriff 
(in  whose  custody  the  plaintiff  was  on  a  ca.  sa.  at  the  suit 
of  defendant),  to  discharge  the  plaintiff  out  of  custody  after 
having  had  the  debt  and  costs  tendered  to  him,  and  it  was 
held  that  the  action  lay ;  but  it  was  never  imagined  that 
trespass  could  have  been  brought.     Trespass  never  lies  for 

a  nonfeasance ;  Eccles  v. (c).     And  in  this  case  there 

is  no  act  done  by  the  sheriff,  it  therefore  does  not  fall 
within  the  principle  of  Winterbourne  v.  Morgan  (d).  An 
analogous  case  to  the  present  often  occurs  in  practice,  where 

(a)  8  Rep.  U  b.  (c)  2  Wils.  313. 

(6)  6  D.  &  R.  129 ;  5.  C.  4  B.  &  C.  96.      {d)  1 1  East,  395. 


Smith 
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a  prisoner  is  detained  in  custody  for  want  of  a  declaration ;        1837. 
there,  though  the  sheriff  has  direct  notice  that  no  declaration 
has  been  served^  he  is  never  proceeded  against  as  a  tres?  v. 

passer,  and  he  is  not  bound  to  discharge  the  prisoner  till  he    ^•'»*'™'- 
obtains  a  supersedeas. 

Hurlsianey  in  support  of  the  replication.  The  sheriff  is 
bound,  under  the  1 1  Geo.  4  8c  1  Will.  4,  c.  S6,  to  discharge  a 
prisoner  in  custody  on  process  of  contempt  at  the  end  of  thirty 
days,  and  therefore  he  may  be  liable  in  this  form  of  action. 
The  pleadings  shew  that  the  plaintiff  was  in  custody  for 
contempt,  that  thirty  days  had  elapsed,  that  the  plaintiff  ap- 
plied to  be  discharged,  and  thut  the  defendant  refused.  This 
refusal  is  a  misfeasance,  which  will  support  the  action.  The 
fifth  rule,  which  directs  the  sheriff  to  discharge,  makes  no 
mention  of  the  necessity  for  an  order  of  Court,  and  the 
clear  intention  of  the  statute  was,  that  a  prisoner  should  be 
discharged  without  any  order  being  necessary.  When  the 
statute  requires  an  order  of  the  Court  to  be  made,  it  pro* 
vides  for  it  in  express  terms,  as  in  s.  13,  and  s.  15,  rule  2, 
and  rule  18.  The  intention  of  the  statute  was  to  bring  all 
prisoners  for  contempt  of  the  Court  of  Chancery  into  the 
Fleet  prison  (which  is  the  prbon  of  the  Court)  as  soon  as 
possible,  in  order  to  compel  answers,  and  make  the  process 
effectual.  In  the  Courts  of  Equity  it  is  clearly  understood 
that  no  order  is  requisite  for  the  discharge  of  a  prisoner;  for 
In  Re  Dunn,  Easter  term,  1836,  MS.,  where  a  prisoner  was 
brought  up  to  the  bar  of  the  Court  after  the  thirty  days 
had  expired,  by  the  sheriff,  and  an  order  for  his  discharge 
was  applied  for,  the  Vice  Chancellor  held  that  it  was  not 
necessary,  and  that  he  was  entitled  to  his  discharge  forth- 
with. Assuming  then  that  no  order  was  necessary,  there 
was  no  attachment  to  warrant  the  sheriff  in  detaining  the 
plaintiff.  In  2  Imt.  53,  it  is  said,  *'  if  the  king's  writ  come 
to  the  sheriff,  to  deliver  the  prisoner,  if  he  detain  him,  this 
detaining  is  an  imprisonment  against  the  law  of  the  land." 
Now  the  words  of  this  act  are  equally  compulsory  with  the 


160 


1837. 


GASES  IN  THE  KING'S  BENCH, 

king's  writ.  Suppose  a  defendant  in  custody  on  a  ca,  $a. 
paid  the  debt  and  costs,  and  the  jailor  refused  to  discharge 
him,  he  clearly  would  be  liable  in  trespass.  ^PaUeson  J. 
Is  there  any  authority  to  that  effect  ?  (a)]  In  Bland  v. 
Button f  tried  at  Lincoln,  where  the  sheriff  arrested  the 
plaintiff  under  a  ji.  fa,,  he  was  held  liable  in  trespass. 
[Patteson  J.  That  is  no  authority  at  all.]  As  to  the  new 
assignment,  the  plea  justifies  the  whole  time  of  the  impri- 
sonment laid  in  the  declaration,  the  plaintiff  therefore  could 
not  new  assign,  as  he  could  not  shew  any  distinct  act  of 
trespass.  The  replication  here,  though  of  the  nature  of  a  new 
assignment,  in  fact  replies  the  abuse  of  the  defendant's  au- 
thority, which  is  the  proper  form(6.)  [Lord  DenmanC.J.  In 
Salmon  v,  Percivall{c),  where  the  plaintiff  brought  trespass 
against  a  serjeant-at-mace  for  not  discharging  him  out  of 
custody  after  tender  of  sufficient  bail,  it  was  held,  that  even 
if  it  were  the  Serjeant's  duty  to  take  bail,  that  would  not 
make  him  a  trespasser  ab  initio.  That  is  very  similar  to 
this  case.]  That  probably  was  considered  a  mere  breach  of 
duty  in  the  Serjeant,  there  was  no  statute  directing  him  to 
discharge  prisoners  on  bail. 

R.  V.  Richards  in  reply.  It  is  important  to  determine 
the  first  point,  whether  the  sheriff  is  bound  to  ascertain  the 
nature  of  the  process  lodged  with  him,  and  to  discover  for 
what  contempt  the  attachment  is  for.  The  Court  must,  of 
necessity,  impose  some  limitation  upon  the  terms  of  the 
fifth  rule,  for  it  says,  that  at  the  end  of  thirty  days  the  sheriff 
shall  discharge  out  of  custody  ;  but  it  is  clear  he  cannot  do 
that  in  all  cases ;  for  instance,  if  any  detainers  are  lodged. 
The  sheriff  in  fact  is  called  upon  for  the  misfeasance  of  the 
plaintiff  in  not  giving  notice  of  the  cause  of  attachment. 


(a)  In  Slackjbrd  r.  Austen,  14 
East,  468,  it  was  held,  that  pajr- 
meot  of  the  debt  and  costs  by  ibe 
defendant  in  custody  on  a  ca.  <a.  to 
tbe  Bberiflr,did  not  entitle  him  to 
his  discharge,  and  the  law  was  re- 


cognized in   Crozer  t.  Pilling,  6 
D.&U.  199;  S.C.  4  BMC.  96. 

(b)  1  Chitt.  PI.  639,  6tb  edit.; 
1  Wms.  Saund.  299. 

(c)  Cro.  Car.  196. 
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Lord  Denman  C.  J.— I  think  it  is  quite  clear  tbtt  ires-        IBSr. 
pass  is  not  maintainable  against  the  sheriff  in  this  case,  and 
dial  if  he  is  liable  at  all>  he  should  be  sued  in  case.     The  v. 

case  of  SalmoM  v.  PercitmU{a),  is  quite  in  point.     Where   E«»i»«*«» 
the  law  consigns  a  party  to  the  custody  of  another,  he  cer- 
tainly should  have  notice  when  the  term  of  the  imprison- 
ment has  expired. 

LxTTLtDALB  J.-^I  am  of  opinion  this  action  cannot  be 
maintained,  and  that,  even  if  it  could,  the  replication  is  ill 
drawn,  for  the  trespass  should  have  been  newly  assigned. 
I  do  not  see  how,  in  a  case  like  this,  the  sheriff  could  be 
treated  as  a  trespasser  ab  imtio  ;  for  it  cannot  be  made  out 
that  he  had  no  authority  to  arrest  and  imprison  in  the  first 
instance.  The  action  therefore  should  have  been  on  the 
case.  But  it  does  not  appear  that  the  sheriff  had  any  notice 
of  what  the  attachment  was  for ;  the  replication  indeed  avers 
that  it  was  for  a  contempt  in  not  answering,  but  the  de* 
fendant,  by  demurring  to  the  replication,  does  not  admit  that 
he  had  any  notice ;  and  it  is  not  for  every  contempt  that  a 
prisoner  in  custody  is  entitled  to  be  discharged.  Without 
distinct  notice  to  the  sheriff  of  the  cause  of  the  attachment, 
I  do  not  think  that  any  action  whatever  could  be  maintained 
against  him. 

Patteson  J.-^The  declaration  is  general  for  trespass 
and  false  imprisonment,  and  is  silent  as  to  the  special  facts 
of  the  case.  The  plea  justifies  under  an  attachment  out 
of  the  Court  of  Chancery.  Then  what  does  the  repli- 
cation say  ?  It  does  not  abandon  the  imprisonment  jus- 
tified under  the  plea,  and  go  upon  a  different  imprison- 
ment, but  states  an  abuse  of  it.  How  then  does  that  make 
the  defendant  a  trespasser  ah  initio  ?  V  think)  however,  tres- 
pass would  not  lie  at  all  in  this  case,  though  it  is  not  neces- 
sary to  decide  that  expressly  in  this  case.  I  would  also 
say,  that  no  action  at  all  would  lie,  for  how  is  the  sheriff 

(a)  Cro.  Car.  196. 
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to  know  for  what  contempt  the  prisoner  is  in  custody.  It 
ought  to  appear  on  the  record  that  the  party  had  informed 
the  sheriff  for  what  he  was  m  custody ;  it  is  not  however 
necessary  to  go  into  that»  but  only  to  say,  there  is  nothing 
in  this  record  to  shew  that  the  defendant  was  a  trespasser 
ab  iniiio. 


Williams  J.  concurred. 


Judgment  for  the  defendant. 


Thurtdmf, 
June  Qth. 

1.  SembUf  an 
affidavit  to 
found  a  crimi- 
nal informa- 
rion  can  be 
read,  where 
the  county  in 
which  it  is 
sworn  does 
not  appear  in 
the  jurat,  but 
does  in  the 
tffidavit  itself. 

'TerPaiiesonJ. 

2.  The  effect 
of  slanderous 
words  on  a 
defendant  in 
an  affidavit,  to 
procure  a  cri- 
minal in  forma- 
tion  against 
him. 


Rex  v.  Btrne. 

A  Rule  nisi  had  been  obtained  for  a  criminal  information 

against  the  defendant,  on  an  affidavit  made  by Esq. 

for  slanderous  words  spoken  to  him  in  the  exercise  of  his 
office  as  a  magistrate. 

Bliss  now  shewed  cause,  and  contended  that  the  rule  must 
be  discharged,  as  the  jurat  to  the  affidavit  on  which  the  in- 
formation had  been  obtained,  did  not  shew  the  county  where 
the  deponent  was  sworn ;  Rex  v.  Justices  of  West  Riding{a), 
and  Rex  v.  Cockshaw  {b).  [Patteson  J.  In  those  cases 
there  may  have  been  a  total  omission  of  the  place,  but  here 
it  appears  from  the  affidavit.]  That  is  not  sufficient,  for  the 
affidavit  cannot  be  read  unless  the  jurat  is  regular. 

But  there  is  another  objection  on  the  face  of  the  affi«- 
davit,  as  it  is  filled  with  slanderous  matter  of  the  defendant. 
In  Saunderson's  bail  (c)  it  was  held,  that  affidavits  con- 
taining general  slanderous  matter  on  the  character  of  the 
bail,  could  not  be  received.  [Patteson  J.  In  Thompson  v» 
J)icas  (d),  where  slanderous  matter  was  introduced  into  an 
affidavit  in  support  of  a  rule,  the  Court  deprived  the  party 
of  the  costs  of  a  rule,  to  which  he  would  otherwise  have 
been  entitled.]    Bliss  then  read  the  affidavit  of  the  pro- 


(a)  3M.&S.  49S. 
(6)  It  N.  &  M.  S78. 


(c)  1  Chit.  676. 
Id)  SDowl.P.C.93. 
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secutor,  which  reflected  in  very   intemperate  language  on 
tbe  defendant. 

Alexander^  contrd.  The  rule  ought  to  be  made  absolute, 
for  the  words  used  to  the  magistrate  were  clearly  actionable. 
He  style  of  the  affidavit  is  to  be  regretted. 

Lord  Denman  C.  J. — The  prosecutor  here  has  intro- 
duced terms  and  expressions  in  his  affidavit  impertinent  to 
the  case.  It  ought  clearly  to  be  understood,  that  parties 
applying  for  a  criminal  information  ought  to  confine  them- 
selves to  the  simplest  statement  of  facts,  and  never  to  intro- 
duce the  slightest  intemperance  of  language.  That  which 
is  used  by  the  prosecutor,  in  this  case,  makes  us  hesitate 
to  decide  that  he  has  entitled  himself  to  that  protection 
which  the  Court  is  ever  ready  to  throw  around  a  magistrate. 

With  regard  to  the  other  point,  on  which  Rex  v.  Cock- 
Aaw{a)  has  been  cited,  1  think  it  appears  to  have  been 
given  up,  and  I  should  not  wish  to  express  any  opinion,  so 
as  to  say  that  the  affidavit  is  wrong,  in  a  case  of  such  gene- 
ral practice  as  this. 

LiTTLEBALE,  Patteson,  and  Williams  Js.  concurred. 
Rule  discharged,  without  costs, 
(a)  2  N.  &  M.  378. 
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The  King  v.  The  Justices  of  Warwickshire. 

At  the  Michaelmas  quarter  sessions,  1836,  for  the  county 
of  Warwick,  the  parish  of  Solihull  appealed  against  an  order 
of  removal,  from  the  parish  of  Norton  Lindsey,  and  upon 
the  appeal  being  called  on,  it  appeared  that  the  statement 
of  the  grounds  of  appeal,  required  by  sect.  81  of  the  Poor 
Law  Amendment  Act  (6),  had  been  served  upon  Thomas 
Canning,  who  was  the  churchwarden,  and  also  one  of 
the  overseers  of  the  parish  of  Norton  Lindsey,  but  not 

(6)  ^8t  5  Will. 4,0.76. 


Thursday, 
June  8M. 

A  statement  of 
grounds  of  ap- 
peal, against 
an  order  of 
removal  under 
the5&6lf.4, 
c.  76,  s.  81, 
signed  by 
tbe  majority  of 
parish  officers, 
IS  good,  and 
service  on  one 
of  tbe  officers 
only,  is  good 
if  without 
fraud. 


The  Kivo 

V. 
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issr.  upon  ^he  other  overseer.  The  Court  thought  this  was  not 
a  service  according  to  the  new  act  {a),  and  dismissed  the 
appeal.  It  also  appeared  that  the  notice  of  appeal  by 
JuitkM  of  the  parish  of  SolihuUi  and  the  grounds  thereof,  had  been 
sHiaB.  signed  by  four  churchwardens  and  two  overseers,  but  it 
turned  out  that  there  was  an  assistant  overseer  who  had 
not  signed.  A  rule  nisi  having  been  obtaioedi  for  a  man- 
damus to  the  justices  to  enter  continuances  and  hear  the 
appeal, 

First  point:  Waddington  and  MiUtr  now  shewed  cause  against  it (fr). 

statement  of     Fint,  it  is  contended,  that  to  satisfy  the  words  of  the  8l8t 

grounds  of  ap-  section  (a),  as  there  was  an  assistant  overseer,  he  also  ought 
peal  should  be  ^     .  '  ^ 

signed  by  att     to  have  Signed  the  statement  of  the  grounds  of  appeal. 

^e^parish  offi-  r^^^^  section  enacts,  that  the  overseers  or  guardians,  or 
any  three  of  them,  shall  send,  under  their  hands,  a  statement 
in  writing,  of  the  grounds  of  such  appeal ;  and  the  interpre- 
tation clause,  sect.  104,  declares  that  an  overseer  shall  be 
construed  to  mean  an  assistant  overseer. — \Fatteioni0  We 
held  the  other  day,  that  an  assistant  overseer  is  only  an 
overseer  so  for  as  he  is  authorized  by  his  warrant,  and  that 
when  the  warrant  is  not  before  us,  we  will  not  infer  that  he 
had  authority  to  sign  these  notices  (c).  That  decision,  it 
is  true,  was  on  another  clause  (sect.  73).]  If  the  legislature 
intended  that  less  than  the  whole  number  of  overseers  might 
sign  the  statement,  they  Would  have  made  an  express  pro- 
vision for  it,  as  they  have  in  the  case  of  guaidians.  By  the 
old  practice,  in  appeals  against  orders  of  removal,  under  the 
9  Geo.  1,  c.  7,  it  has  been  always  held  that  a  notice  signed 
by  the  majority  of  parish  officers  is  sufficient)  but  it  is  sin- 

(a)  4  &  6  W,  4.  c.  76.  but  not  Upon  the  majorttyi  and  it 

(6)   A  similar  rule  had   been  was  admitted  that  the  decision  in 

obtained  by  Waddington  in   an-  the  principal  case  would  govern  this 

other  case  to  the  Justices  of  War-  also. 

wicksbire,  where  the  statement  of         (c)  Rex  y.  Th»  Jiatke$  of  the 

the  grounds  of  the  appeal  had  been  North  Ridiiig  qf  Y^hkirg,  anttp 

served  upon  two  of  the  overseers,  103. 
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gular,  that  in  Rex  ¥.  Beeiton  (a),  where  Bulltr  J.  states  this 
practice  as  an  authority  for  his  decision  on  another  point, 
he  cites  the  sUtute  9  Ceo.  I,  c,  7,  s.  8,  as  if  it  required  9. 

the  notice  to  be  given  by  the  churchwardens  and  OTerseers,  i^^^^ 
whereas  the  statute  only  requires  the  notice  to  be  given  by  shim. 
the  churchwardens  or  overseers,  on  which  words  there 
never  could  have  been  a  question  that  the  signature  of  all 
was  required.  But  Nolan  (ft)  cites  the  dictum  of  BuUer  J« 
without  noticing  his  mistake.  Eight  v.  CuihtUic)  is  an 
authority  respecting  the  parties  by  whom  notice  should  be 
given.  There,  notice  to  quit  was  given  by  two  out  of 
three  joint-tenants,  who  were  the  landlords ;  but  as  the 
lease  required  that  the  notice  should  be  given  by  the  land- 
lords, under  their  respective  hands,  it  was  held  that  the  two 
joint-tenants  had  not  the  power  to  give  notice  for  the  third, 
although  he  had  subsequently  ratified  their  act.  It  is  true 
in  Doe  v.  Summeneit  (d)  it  was  held,  that  a  notice  to  quit| 
signed  by  one  on  behalf  of  several  joint-tenants,  was  suffi* 
cient,  but  that  proceeded  on  the  ground  of  a  notice  by  one 
joint-tenant  putting  an  end  to  the  tenancy  as  to  the  whole, 
jointrtenants  being  seised  per  my  et  per  tout,  und  Right 
V.  Cuihell{c)  was  distinguished  on  the  ground  of  it  having 
been  stipulated  there,  that  all  the  joint*tenants  should  con* 
cur  in  the  notice. 

Second,  sect.  81   of  the  Poor  Law  Amendment  Act,  Second  point: 
requires  that  the  officers  of  the  parish  appealing,  shall  send  or  ^^^^  ^f  ^^ 

deliver  to  the  overseers  of  the  respondent  parish  a  statement  statement 

e    t  li.  .4t  «  '^^i      ahould  be  on 

of  the  grounds  of  appeal.     Are  these  words  satisfied  by  all  the  parish 

sending  to  one  of  the  overseers  only?     By  the  41  Geo*  3,  officers. 

c.  23,  s.  4,  it  is  enacted  expressly,  that  all  notices  of  appeal 

shall  be  delivered  to  the  churchwardens  and  overseers,  or 

any  two  of  them,  and  the  49  Geo*  3,  c.  68,  s.  5,  contains  a 

similar  provision,  which  shews  that  an  enactment  of  the 

legislature  is  necessary  to  make  service  of  notice  good  on 

(a)  3  T.  R.  59S.  (c)  5  £ast,  491. 

(6)  2  Nol.  P.  L.  524.  (<0  1  B.  &  Ad.  135. 
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1837.        less  than  all  the  parish  officers.     In  Rex  v.  The  Justices  of 

^'^^^^'^      Norfolk{a),  Taunton  J.  pointed  out  that  it  was  by  the  ex- 

9,  press  provision  of  the  41  Geo.  3,  c.  £3,  s.  4,  that  service  of 

Justices  of    notice  on  two  of  the  parish  officers  only  was  sufficient.     It 
Warwick-  .  .  . 

SBiAs.        was  contended  in  that  case,  that  the  parish  officers  formed 

but  one  person  in  law,  but  the  judgments  of  Bay  ley  and 
Holroyd  Js.,  in  Malkin  v.  Vickerstaff{b},  clearly  shew  that 
they  are  distinct  persons. 

There  are  cases  unfavourable  to  the  present  argument,  as 
where  a  notice  to  quit  served  on  one  of  two  joint-tenants, 
who  lived  on  the  premises,  has  been  held  to  be  evidence  of 
the  notice  having  reached  the  other  who  did  not;  Doe  v. 
Watkins{c),  Doe  v.  Crick{d)'y  but  they  are  perhaps  distin- 
guishable. So  of  a  bill  of  exchange  in  the  case  of  notice 
of  dishonor  to  one  of  several  partners,  but  that  arises  from 
the  nature  of  the  contract.  But  upon  this  point,  the  argu- 
ment to  be  drawn  from  the  express  provision  respecting 
service  ''on  any  three  of  such  guardians,'*  in  the  same 
clause,  applies  as  well  as  upon  the  first  point. 

Hayes  and  Daniel  contri,  were  stopped  by  the  Court. 

Lord  Den  MAN  C.J. — We  have  no  hesitation  in  deciding 
that  the  statement  of  the  grounds  of  appeal,  signed  by  a 
majority  of  the  parish  officers,  is  good,  and  that  service  on 
one  of  them,  if  without  fraud,  is  also  good. 

LiTTLEDALE  J.  Concurred. 

Patteson  J. — This  decision  will  get  rid,  for  ever,  of  all 
questions  that  can  be  raised  on  the  point. 

Williams  J.  concurred. 

Rule  absolute^ 

(a)  2  B.  &  Ad.  944.  (c)  7  East,  551. 

(6)  3  B.  &  A\di  89.  (d)  5  Esp.  196. 
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Watts  v.  Frasek  and  another.  Friday^ 

June  9tfu 

XHIS  was  an  action  for  a  libel  by  Mr.  Alaric  Watis,  the      In  an  action 

proprietor  and  editor  of  The  Literary  Souvenir,  against  f^^^^^^ 

the  proprietor  and  printer  of  JFraser's  Magazine.    The  first  not,  in  mitiga- 

count  of  the  declaration  was,  for  a  libel  on  Tlu  literary  ^^"Ll  l*r»;« 

'  .7  mageS)  pat  in 

Souvenir  J  which  appeared  in  Proser's  Magazine  of  Novem-  newspapers 

her,  1834.     The  article  in  question  contained  burlesque  theStamp 

specimens  of  coniposition«  in  prose  and  verse,  which  pro-  OflSce,  under 

fessed  to  be  extracted  from  the  Souvenir,  and  had  the  names  78,s.l7,con- 

of  the  contributors  to  that  work  attached  to  them.     The  i«»»i?g  !»}>?}» 

on  bimieir  by 

second  count  was  for  a  personal  libel  on  the  plaintiff,  for  the  plaintiff, 

publishing  a  caricature  representing  the  plaintiff  running  i^hlTfmyrach 

awaj  with  pictures  under  his  arms,  which  was  contained  newspapers 

in  Fraser*a  Magazine  of  June,  1835.     Plea :  Not  guilty.      ^^^  or  came" 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  Y^^  V*?^' 

.    ?    ledge  of  the 
after  Michaelmas  term  in   Middlesex,  1835,  the  plaintiff  defendant. 

proved  the  publication  of  the  libels  against  the  defendants,  ,  J^^j*^*!*    f 
opon  which  Erie,  who  was  counsel  for  the  defendants,  pro-  in  the  copy  of 
posed,  in  mitigation  of  damages,  to  prove  that  the  plaintiff  jj,]^^^  i^"the 
bad  given  provocation  for  the  libels,  by  different  articles  plaintiff,  uu- 
that  he  had  from  time  to  time  published  respecting  Fraser's  that  such  work 
Magazine  in  The  Literary  Souvenir,  and  in  different  news-  f*"®/^  **** 
papers  edited  by  him.     This  evidence  was  objected  to  by  and  provoked 
the  plaintiff,  and  Lord  Denman  C.  J.  ruled,  that  although  Jhriibch"^ 
libels  by  the  plaintiff  were  not  to  be  taken  by  the  jury  as  a 
set-off  for  those  published  by  the  defendants,  yet  if  they 
were  offered  as  evidence  of  cause  and  effect,  to  shew  that 
the  defendants  were  thereby  provoked   to  libel  the  plain- 
tiff,  that  they  were  admissible  in  evidence.     Erie  upon 
this  put  in  an  affidavit  from  the  Stamp  Office,  dated  29th 
June,  1833,  made  by  the  plaintiff  and  another  as  the  pro- 
prietors of  the  United  Service  Gazette,  and  a  copy  of  the 
United  Service  Gazette  deposited  at  the  office,  correspond- 
ing with  the  imprint  and  names  of  printers  and  publishers 
mentioned  in  the  affidavit.    It  was  also  proved,  that  in 
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1887.  1833  the  plaintiff  was  the  editor  of  the  Alfred  newspaper, 
and  that  in  May,  1 833,  he  became  the  co-proprietor  of  the 
Old  England  newspaper,  and  wrote  articles  in  it,  one  of 
which,  entitled  '*  The  Conversazione,"  appeared  August 
1833.  This  article  reflected  severely  on  Fraser^s  Maga- 
zine, and  there  was  some  evidence  that  the  plaintiff  was  the 
author  of  it.  It  was  then  proposed  to  read  this  article  in 
the  United  Service  Gazette,  from  a  copy  produced  from 
the  Stamp  Oflice.  Sir  F.  Pollock,  for  the  plaintiff,  objected 
that  the  38  Geo.  3,  c.  78,  which  made  the  production  evi- 
dence for  certain  purposes,  did  not  apply  to  the  present  case. 
The  Lord  Chief  Justice  was  of  this  opinion,  and  rejected 
the  evidence.  Copies  of  the  Alfred  and  Old  England, 
at  the  time  they  were  edited  by  the  plaintiff,  were  then 
tendered  in  evidence  from  the  Stamp  Office,  which  it 
appeared  the  printer  of  the  plaintiff  had  deposited  there  by 
orders  of  the  plaintiff,  and  which  were  signed  by  the  printer; 
and  it  was  proved,  that  in  the  copy  of  the  Alfred  produced, 
there  was  an  article  reflecting  on  R'aser'g  Magazine,  which 
it  was  proved  the  plaintiff  had  previously  read  over  in 
manuscript  to  a  witness  ;  but  as  it  did  not  appear  the  copy 
produced  had  ever  been  seen  by  the  plaintiff,  his  lordship 
rejected  them,  A  copy  of  the  Literary  Souvenir,  bear- 
ing the  imprint  of  1832,  was  also  tendered  in  evidence, 
which  the  publisher  swore  to  be,  in  his  belief,  one  of  the 
numbers  published  by  him  in  that  year,  but  it  was  likewise 
rejected.  The  jury  found  for  the  defendants  on  the  first 
count;  and  for  the  plaintiff  on  the  second,  with  150/. 
damages. 

In  Hilary  term,  1836,  Erk  obtained  a  rule  nisi  for 
setting  aside  the  verdict,  and  for  a  new  trial,  upon  the 
ground  of  the  evidence  being  improperly  rejected. 

Sir  J,  Campb$tt  A.  O.,  Sir  F.  PoUoet,  and  Bamtow,  on  a 
formm*  day  (a)  in  this  term,  shewed  cause.  It  may  be  admitted 

(0)  May  29th,  befoi^  Lon]  D^man  C,  J.»  LUtMaU^  Pattaant  and 
Coleridge  Js. 
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(bat  evidence  of  the  pteintif',  in  an  action  of  libel,  having  ^gsr. 
wfittm  provocatory  libels  on  the  defendant,  is  receivable,  but 
still  it  is  not  evidence  to  be  favoured.  The  defendant  seeks 
to  prove  that  articles  in  the  United  Service  Gasette  and  other 
journals,  affording  such  provocation,  were  edited  bj  the 
plaintiff,  by  producing  from  the  Stamp  Office  an  affidavit  by 
plaintiff,  stating  that  he  was  the  proprietor  of  thtse  journals, 
and  by  the  production  of  the  journals  themselves  from  the 
&amp  Office,  It  is  clear  this  forms  no  evidence  of  pub- 
lication  against  the  plaintiff  at  common  law,  the  question 
11,  does  it  under  the  38  Geo.  S,  c.  78  i  The  first  section  of 
that  act  requires  that  no  person  shall  print  or  publish  a 
newspaper  until  an  affidavit  specifying  the  names  and 
abodes  of  the  printer,  publisher  and  proprietor  be  deposited 
at  the  Staqap  Office.  Then  section  9  specifies  that  these 
affidavits,  or  certified  copies  of  them,  '^  thuU,  in  all  pro^ 
aeihtgs  dvil  and  criminal^  tcMching  any  newspaper  which 
•hall  be  mentioned  in  any  such  affidavits,  be  received  and 
admitted  as  conclusive  evidence  of  the  truth  thereof,"  It 
is  clear  from  this  language  that  the  only  cases  meant  where 
these  affidavits  shall  be  produced,  are  prosecutions  or 
actions  "  touching  any  newspaper  "  mentioned  in  the  affi- 
davit. Now  the  action  here  is  for  a  libel  in  JFVaier's 
Magaaine,  and  the  United  Servioe  Journal  comes  in  quite 
collaterally.  First  of  all  then,  the  certified  copies  of  the 
affidavits  which  were  produced,  were  not  admissible  at 
all.  But  supposing  the  original  affidavit  bad  been  pro- 
duced, at  common  law  it  would  only  have  been  evidence, 
diat  on  that  day  the  plaintiff  was  the  proprietor  of  the 
United  Service  Journal,  and  it  would  not  bring  to  him  the 
publication  of  other  libels  on  subsequent  days.  Section 
1  \  of  tbed8  Gee,  S,  indeed,  carries  the  effect  of  the  affidavit 
further,  as  it  enacts,  '*  that  after  the  production  of  such  an 
affidavit,  and  of  a  newspaper  corresponding  to  the  one  de*- 
scribed  in  the  affidavit,  it  shall  not  be  necessary  to  prove 
that  the  newspaper  was  published  by  the  defendant  }*'  but 
this  is  only  on  the  occasions,  and  by  the  parties  sp^cifi^ 
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18S7.  i^  the  section,  viz.  tbe  plaintiff,  informant,  or  prosecutor, 
or  person  seeking  to  recover  any  of  the  penalties  given  by 
tbe  act,  and  the  case  of  a  defendant  is  carefully  omitted. 
But  the  17th  section  will  probably  be  relied  upon,  which 
enacts  '*  that  in  case  any  person  shall  make  application 
to  the  commissioners  in  order  that  such  newspaper,  so 
signed  by  the  printer  or  publisher,  may  be  produced  in 
evidence  in  any  proceeding,  civil  or  criminal,"  the  icommis- 
sioners  shall  deliver  the  same  to  be  produced.  But  that 
enactment  does  not  make  the  production  of  a  newspaper 
from  the  Stamp  Office  evidence;  it  only  says,  the  paper 
shall  be  produced :  if  it  can  then  be  connected  with  the 
newspaper  mentioned  in  the  affidavit,  and  in  section  9, 
the  case  is  still  incomplete,  for  it  is  only  in  the  cases  spe* 
cified  in  section  1 1 ,  that  the  production  of  the  paper  dis- 
penses with  proof  of  publication  by  the  party  charged. 
The  defendant  is  not  within  the  11th  section,  and  there- 
fore he  ought  to  shew,  by  distinct  proof,  that  the  plaintiff 
published  the  libels  in  question,  and  that  those  libels  were 
the  cause  of  the  defendant's  publication.  All  the  proof 
of  publication  as  to  any  of  the  newspapers  is,  that  the 
plaintiff's  printer  signed  each  copy  day  by  day,  and  sent 
them  to  the  Stamp  Office.  But  each  copy  is  a  publica* 
tion;  there  is  no  evidence  that  any  more  than  that  one 
sent  to  the  Stamp  Office  was  published,  and  the  defend- 
ant ought  to  shew  that  that  very  copy  produced  came  to  his 
notice.  The  defendant  alleges  that  he  was  provoked  by 
the  publication  of  a  libel  by  plaintiff.  Suppose  that  the 
rules  of  pleading  required  that  this  should  have  been  pleaded, 
with  a  profert  in  Curiam^  how  could  the  defendant  make 
profert  of  a  copy  in  the  Stamp  Office,  which  he  had  never 
seen  ?  It  is  clear,  therefore,  that  the  Stamp  Office  copy 
could  not  prove  his  plea.  If  it  were  even  proved  that  the 
plaintiff  was  the  author  of  the  article,  and  that  the  copy 
produced  was  signed  by  himself,  still  it  would  not  be  ad- 
missible, for  the  defendant  could  not  prove  he  had  ever 
seen  it.    What  difference  can  it  make  whether  the  libel  be 
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in  print  or  writing,  each  should  be  proved  to  have  been  ^SS?'- 
published,  and  that  it  was  the  cause  of  the  defendant's 
libel.  The  copy  produced  from  the  Stamp  Office  may 
have  been  the  only  copy  printed,  or  it  may  have  contained 
the  objectionable  paragraph  which  was  struck  out  in  all 
other  copies,  and  never  published.  It  will  be  observed, 
that  the  statute  requires  the  deposit  of  every  paper  printed, 
as  well  as  published.  If  the  libel  were  published  by  the 
plaintiff,  there  would  have  been  no  difficulty  in  proving  the 
pohlication  had  come  to  the  eyes  of  the  defendants,  by  pro- 
ducing a  copy  from  the  file  kept  at  the  club  or  coffee-house 
frequented  by  them. 

Erk  contrd.  It  is  not  necessary  to  discuss  the  rule  laid 
down  at  Nisi  Prius,  as  to  the  reception  of  libels  by  the 
phuntiff  in  evidence,  though  a  somewhat  different  ruling 
appears  to  have  been  adopted  by  Tindal  C.  J.,  at  the  same 
sittings,  in  l^arpley  v.  Blabey^a),  but  both  are  perhaps 
reconcileable  with  the  decision  in  May  v.  Brown  (ft).  But 
in  the  construction  of  the  38  6eo»  3,  c.  78,  there  is  nothing 
whatever  to  confine  the  benefit  of  its  enactments  to  plaintiffs 
and  prosecutors.  It  was  passed  in  furtherance  of  justice, 
and  to  obviate  the  difficulties  experienced  in  discovering  who 
the  proprietors  and  publishers  of  newspapers  are.  It  is 
quite  clear,  that  a  person  ijx  the  situation  of  this  defendant 
is  quite  within  the  mischief  intended  to  be  remedied.  The 
question  most  discussed  has  been,  whether  the  defendant 
can  rely  on  the  copy  of  the  newspaper  produced  from  the 
Stamp  Office.  It  is  contended  he  can.  Those  copies 
are  produced  under  section  17  of  the  act;  they  were  depo- 
sited as  a  public  duty,  and  they  stand  in  the  same  position 
as  if  they  had  been  left  with  a  private  individual,  in  pur- 
suance of  a  contract,  by  the  plaintiff.  It  is  then  shewn 
that  these  newspapers  correspond  in  all  respects  with  those 
mentioned  in  the  plaintiff's  affidavits.     It  has  been  con- 

(a)  9  Bing.  N.  C.  4S7.  (6)  4  D.  &  R.  670 ;  5.  C.  3  6.  &  C.  1  IS. 

TOf..  II,  M 
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tended^  that  if  a  paper  purchased  from  the  plaint i£F's  office 
had  been  produced,  it  might  have  been  evidence  under  the 
common  law  rule.  But  there  would  be  great  inconvenience 
in  proving  that  any  particular  copy  came  to  a  party's  eyes. 
For  this  reason  the  legislature  provided,  that  production  of 
a  copy  from  the  Stamp  Office,  correspondmg  with  that 
mentioned  in  the  affidavit,  should  be  evidence.  IPaiieson 
J.  Your  argument  is  good  upon  the  supposition  that  a  de- 
posit at  the  Stamp  Office  is  a  publication.]  Every  paper 
produced  was  signed  by  some  one  or  other  on  behalf  of  the 
piaintiflF.  It  is  submitted,  that  there  is  nothing  to  exclude 
defendants  from  the  benefit  of  section  11,  and  that  if  that 
section  was  not  in  the  act,  section  17  would  allow  the 
papers  produced  to  be  given  in  evidence.  IPattesanJ. 
There  is  no  enactment  that  the  copy  deposited  shall  be  pro- 
duced for  any  purpose;  the  words  ''  any  proceeding,  civil 
orcrimmal,*'  do  not  mean  every  proceeding  in  which  a 
party  may  apply  for  the  production*]  The  only  purpose 
for  which  production  could  be  required  must  be,  that  it 
should  be  given  in  evidence.  But  the  very  printing  of  a 
newspaper  is  a  publication,  as  eadi  copy  is  one  of  several 
original  duplicates.  In  BaUmn  v.  £/jpAtiu/ofi  (a),  it  was 
held  that  printing  a  newspaper  must  be  understood  prim& 
facie  to  be  a  publishing,  as  it  must  be  delivered  to  compo- 
sitors &c.  \Patte$on  J.  That  case  was  in  the  Exchequer 
Chamber,  and  the  opinion  seems  extra-judicial,  for  I  do  not 
see  what  a  Court  of  Error  could  have  to  do  with  evidence.] 
The  Court  must  have  taken  cognizance  that  a  newspaper 
has  general  circulation  as  one  of  so  many  original  dupli- 
cates. There  is  also  some  distinction  between  the  papers 
tendered  in  evidence.  In  the  Old  England  an  article  ap- 
peared, the  manuscript  of  which  the  plaintiff  had  read  to  a 
witness  before  publication.  The  copy  produced  from  the 
Stamp  Office  must  be  taken  to  have  been  generally  circu- 
lated. In  the  Alfred  of  January,  1833,  the  printer  knew  that 
copy  was  furnished  to  him  by  the  plaintiff,  and  that  he  printed 

(o)  S  W.  Bl.  10S7. 
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it  by  his  orders.  In  Rex  v.  Hart  (a),  the  production  of  a  1887. 
newspaper  from  the  Stamp  Office,  corresponding  with  the 
one  described  in  the  defendant's  affidavit,  was  held  to  be 
sufficient  proof  of  publication  in  a  criminal  case ;  and  how 
can  the  law  of  evidence  differ  in  one  case  from  another? 
The  last  publication  tendered  was  a  copy  of  The  Literary 
Souvenir  of  1832,  and  the  publisher  had  no  doubt  that  it 
was  ooe  of  the  copies  published  by  him.  On  these  facts 
it  should  have  been  left  to  the  jury,  whether  the  publica- 
tions containing  libels  on  the  defendant  had  not  come  to 
bis  knowledge. 

Cur.  adv.  vuli  (b). 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term,  June9ih. 
delivered  the  judgment  of  theCourt. — In  this  case  the  ques* 
tion  was,  whether  publications  reflecting  on  the  defendant 
should  have  been  left  to  the  jury;  the  object  of  which  was 
to  shew  that  the  defendants  had  published  the  libel  on  the 
plaintiff,  for  which  the  action  was  brought,  in  consequence 
of  the  provocation  occasioned  by  libels  of  the  plaintiff.  In 
order  to  make  such  libels  evidence,  it  must  be  proved  that 
tbey  came  to  the  knowledge  of  the  party  said  to  be  pro- 
voked thereby.  It  is  clear  that  the  defendant  can  not 
otherwise  avail  himself  of  them.  But  a  prior  objection  was 
taken,  viz.  that  there  was  not  any  proof  of  the  publication 
of  these  libels,  for,  first,  the  newspapers  could  not  be  re- 
ceived, as  the  only  proof  of  any  publication  was,  that 
they  had  been  deposited  at  the  Stamp  Office,  and  that 
there  was  nothing  by  which  the  defendant's  acquaintance 
with  the  contents  could  be  inferred,  there  being  no  evidence 
of  any  duplicate  having  come  out.  The  Court  cannot  infer 
from  the  publication  of  a  newspaper  in  this  way,  that  others 

(a)  10  East,  94 ;  and  in  Rat  v.     publication  to  maintain  an  indict- 
Amphlit,  6  D.  &  R.  1S5;  ;S.  C.  4      ment  for  libel. 
B.  Si  C.  85,  tbe  delivery  of  a  news-         (b)  The  38  Oeo,  8,  c.  78,  is  re- 
paper  to  tbe  officer  at  the  Stamp      pealed  and  re-enacted,  with  addi- 
Office,  was  held  to  bo  a  safficient      tional  clauses,  by  6ft7  W,4fC.76. 

MS 
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1837.  have  come  out.  Secondly,  as  to  the  work,  of  which  one 
copy  was  produced,  we  think  there  ought  to  be  some  evi- 
dence that  the  book  produced  came  to  the  knowledge  of  the 
Fraser.  defendant.  The  case  of  Baldwin  v.  Elphimton{fl)  is  somewhat 
against  the  view  now  taken  by  the  Court,  as  it  was  there 
held,  that  printing  is,  by  itself,  a  publication,  because  the 
copy  must  have  been  given  to  the  compositors.  But  we 
think  that  is  not  correct,  as  the  writer  of  a  libel  may  print  it 

himself. 

Rule  discharged, 
(a)  2W.  Bla.  1037. 


Monday,  The  KiKG  v.  Cozens. 

June  \%th. 

Where  diere     SiR  J.  CAMPBELL  A.G.  had  obtained  a  rule  calling 

mrruto  in-"^  "P^°  ^^^  prosecutor  to  shew  cause  why  the  proceedings  in 

formadons        the  quo  warranto  information  against  the  defendant,  for 

a^nst  the  al-  acting  as  an  alderman  of  Norwich,  should  not  be  stayed 

dennen  of  a     |j||  ^fter  the  trial  in  Rex  v.  BrighttotU,  against  whom  a 

founded  on       similar  information  was  pendmg,  as  also  agamst  twelve 

the  tame  oh-    ^^j,gj.  aldermen  of  Norwich,  all  founded  on  the  same  ob- 
jection ot  tiUe, 
the  Court  has  jection. 
not  the  power 

bbS^e'laTer       ^^^  ^'  ^'  ^^''^"  ^°^  ^^'^^  "^^  shewed  cause,  and  oflFered 
party  to  sub-    to  make  the  rule  absolute,  on  condition  that  the  defendant 
suit  of  the  ™"   should  be  bound  by  the  verdict  in  Rex  v.  BrightwelL     [Sir 
first informa-    J.  Campbell  A.G.  On  condition  that  the  prosecutor  be 
bound  also?]     No;  that  term  cannot  be  imposed  on  the 
prosecutor.     It  was  held  in  Doyle  v.  Anderson  {a),  in  a 
consolidation  rule  on  a  policy  of  assurance,  that  the  plain- 
tiff cannot  have  such  a  limitation  forced  upon  him. 

Lord  Denman  C.J. — We  should  be  very  glad  to  make 

the  trial  in  Rex  v.  Brightwell  final,  if  we  could ;  but  we  do 

not  think  that  the  Court  has  power  to  make  it  compulsory 

on  either  side. 

Rule  discharged. 

(a)  4  N.  &  M.873;  .9.  C.  1  A.  &  £.  «85. 
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Doe,  on  the  dembe  of  Thomas  Sheriff,  Clerk^  and 
others,  v.  Coulthbed  and  Baldrey. 

Ejectment  to  recover  six  acres  of  land  and  two  Lands  in  C. 

cottages  at  Clapton,  in   Suffolk.      At    the    trial    before  ^  trusteeTfor 

BoIUmd  B.,  at  the  summer  assizes,  1835,  at  Bury  St.  Ed-  absolute  sale, 

mund's,  the  counsel  for  the  lessors  of  the  plaintiff  relied  on  purchase  other 

a  demise  from  tlie  heir  at  law  of  the  surviving  trustee  of  the  ^*"^*  "^  ^'f . 

.     ®  and  to  permit 

Will  of  one  William  Daniel.     By  this  will  the  testator  de-  PT.  D.  to  re- 
vised all  his  freehold  and  other  estates  in  Suffolk  (part  of  ^Se'S  JLI? 
which  were  the  premises  in  question),  and  certain  specified  chased  lands 
estates  in  Essex,  to  his  trustees  therein  named,  and  the  sur-  ^j^}^  remJn- 

vivor  of  them,  in  fee,  upon  trust  for  absolute  sale ;  in  trust,  4?"  ®^"* ,  ^' 

/  /       1       ,  ,  ,  .      .      J^-  gron»d 

as  to  the  produce  of  such  sale,  to  lay  out  the  same  in  the  an  annaity, 

purchase  of  other  lands  in  Essex,  contiguous  to  certain  ari^ng^utof 
"^  ,  »  o  certain  lands 

other  specified  estates  in  the  same  county  of  Essex  belong-  (C.  amongst 

ing  to  the  testator;   and  then  in  trust  to  permit  his  son  j'n  ^^  acuity 

William  Barker  Daniel  to  receive  the  rents,  for  his  life,  of  deed  recited 

the  said  other  estates  in  Essex,  and  of  the  premises  so  to  ^^n  .that  ^ 

be  purchased  in  Essex  in  pursuance  of  the  said  directions  the  trustees 
•    1  -        •„   ^  .  J  r  ,  .       *.  .         -J  had  not  sold 

in  his  will,  from  the  produce  of  the  sale  of  the  said  particu-  the  lands  in 

lar  estates  in  Suffolk  and  Essex;  with  remainder  of  such  C* and  that 

'  the  trustees 

several  and  respective  estates  in  Essex,  on  the  death  of  the  had  permitted 

said  W.B.  Daniel  without  issue,  to  his  natural  son,  Thomas  ih^rentiT^In 

Daniel,  in  fee.    The  trustees,  instead  of  selling  the  lands  an  ejectment, 

in  Suffolk  according  to  the  directions  in  the  will,  suffered  trustee  under 

W.  B.  Daniel  to  receive  the  rents  and  profits  of  the  Suffolk  '^«  J'i'lj  ^^y 

*  1         •  i-  ^n**  lands  in 

property,  and  to  deal  with  it  as  his  own  during  the  whole  of  c.,  W.  D. 

his  life.     The  plaintiff  proved  that  the  land  in  question  had  [^Jwo  t^ave 
been   occupied  under  If.  B.  Daniel  by  a  person   named  been  in  receipt 
Baker,  who  had  occupied  for  fifty  years  previous  to  his  \^^  prJIfiV 
death,  which  happened  in  1828 ;  upon  which  his  son  occu-  during  his  life- 
pied  it  under  a  lease  from  W*  B.  Daniel,  and  paid  rent  to  that  the  an-' 

nuitj  deed 
was  admissible  in  evidence,  as  containing  a  declaration  by  W,  D»  that  he  did  not 
hold  in  fee. 
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1887.        the  defendant  Couhhred,  (to  whom  it  was  itated  that  fV.  B. 
Daniel  had  sold  the  property  as  his  own.) 

Receipts  of  payment  of  rent  by  John  Baker,  signed  by 
agents  of  fV.  B.  Daniel,  from  1778  to  1820,  were  then  ten- 
dered in  evidence.  The  counsel  for  the  plaintiff  then  ten- 
dered  an  annuity  deed  from  W.  B.  Daniel  to  one  John 
Waiter,  dated  October  1,  1813,  in  which  W.B.  Daniel 
recited  the  will  of  his  father  W.  Daniel,  and  described  the 
property  at  Clapton  as  land  directed  to  be  sold,  but  that  it 
had  not  been  sold,  and  that  he  received  the  rents  and  profits 
by  the  permission  of  tlie  trustees  under  the  will ;  and  it  was 
contended,  on  the  authority  of  Doe  v.  Fetteit  {a),  that  as 
prim&  facie  evidence  of  a  seisin  in  fee  had  been  shewn  in 
W.  B.  Daniel,  by  his  receipt  of  the  rent,  and  as  the  defend- 
ants claimed  under  him,  admissions  by  W.  JS.  Daniel,  cut- 
ting down  that  estate,  were  admissible.  This  evidence  was 
objected  to ;  but  the  learned  baron  admitted  it,  reserving 
the  point.  The  verdict  passed  for  the  lessors  of  the  plain- 
tiff. Storks  Seijt.  having  obtained  a  rule  nisi  for  setting 
aside  the  verdict  for  the  plaintiff,  and  entering  it  for  the 
defendant,  or  for  a  nonsuit, 

Kelly  now  shewed  cause  against  it  (A).  W.  B,  Daniel 
having  been  shewn  to  be  in  receipt  of  the  rents  and  profits, 
which  was  prim&  facie  evidence  of  a  seisin  in  fee,  the  result 
of  the  authorities  shews  that  any  declarations  by  him  tend- 
ing to  cut  down  that  estate,  were  admissible.  The  defence 
set  up  at  the  trial,  but  not  proved,  was,  that  W.  B.  Daniel 
had  represented  himself  as  owner  in  fee  of  the  estate,  and 
had  sold  it  to  the  defendant  Coulthred.  Either  Coulthred 
claims  under  W.  B,  Daniel,  or  he  does  not.  Supposing 
then  that  Coulthred  came  in  under  W.'B.  Daniel,  the  de- 
clarations of  the  latter,  cutting  down  the  estate,  would  be 
evidence  against  him :  or  supposing  that  Coulthred  claims 

(•)  5  B.  &  Aid.  S«3.  man  C.  J.,    LUtiedak,   Faiteicn, 

(b)  May  S9tb,  before  Lord  Jkn^     and  WilHami  Js. 
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as  a  wrong-doer^  still  the  declaratiou  of  W.  B.  Daniel^  con-  18S7. 
tained  in  the  annuity  deed^  was  admissible,  as  being  that  of 
the  tenant  in  possession.  Thb  is  fully  proved  by  HoUoway 
V.  Rake8{a),  In  that  case  the  lessor  of  the  plaintiff  claimed 
as  devisee  under  a  will,  under  which  there  had  been  no  pos- 
sessioo,  and  therefore  seisin  in  the  devisor  was  necessary  to 
be  proved  For  this  purpose  a  witness  was  called  to  prove 
the  declarations  of  the  tenant  theretofore  in  possession, 
"  that  he  held  under  the  devisor;''  and  the  evidence  was 
held  admissible.  The  principle  on  which  that  case  is 
founded,  is,  that  a  party  in  possession  must  be  taken  to  be 
seised  in  fee  till  the  contrary  is  shewn ;  and  therefore  that 
any  declaration  by  him,  tending  to  cut  down  the  estate  in 
fee,  is  admissible,  as  being  against  his  own  interest.  The 
same  principle  was  acted  on  in  Peaceable  v.  Wateon  (6),  in 
Cane  v.  NkoU{c),  and  Doe  d.  Human  v.  Pettett(d). 
[Lord  Denman  C.  J.  There  was  a  case  of  Waolway  v. 
Rawe  (e),  lately  in  this  Court,  where  the  effect  of  declara- 
tions by  a  party  identified  in  interest  with  the  plaintiff  was 
considered.]  In  Came  v.  Ntco//(c)  it  was  contended  that 
statements  of  a  deceased  occupier  are  not  evidence  to  shew 
the  title  of  another;  but  Tindal  C.J.  said,  *'  The  expres- 
sions in  question,  which  fell  from  a  tenant  in  possession  of 
the  premises,  and  so  as  to  cut  down  his  own  title,  are 
clearly  admissible." 

Storks  Seijt.  and  Guntdng,  contrA,  In  this  case  the  will 
was  in  evidence,  by  which  it  appeared  that  the  trustees 
were  directed  to  sell  those  lands  absolutely,  and  that  W.  B. 
Daniel  had  no  title  at  all.  The  declarations  relied  upon 
therefore  tend  to  enlarge,  rather  than  to  cut  down  his 
estate.  The  will  having  directed  the  trustees  to  sell,  the 
Court  will  infer  that  they  did  their  duty;    and  if  that 

(a)  Cited  in  Davit  v.  Pearce,  9  {d)  5  B.  &  Aid.  223. 

T.R.53.  (e)  3N.&M.849;  5.  C.  1  A. 

(^)  4  Taont  16.  &  £.  114. 
(c)  I  Bin^.  N.  C.  430. 
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be  so,  although  W.  B.  Daniel  be  found  in  possession  of 
lands  in  the  same  parish,  the  inference  is  that  they  are  not 
the  same  lands:  therefore  Doe  v.Petiett{a)  falls  to  the 
ground.  In  Outram  \»  Morewood  (ft)  it  was  held,  diat 
entries  by  a  deceased  landlord,  in  his  books,  of  receipt  of 
rent  for  a  particular  estate,  are  not  evidence  to  prove  the 
identity  of  the  land,  in  an  action  between  two  others.  In 
Woolway  v.  Rowe  (c),  referred  to  by  the  Court,  the  identity 
of  interest  between  the  parties  was  clearly  made  out. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term, 
delivered  the  judgment  of  the  Court.  After  stating  the  facts, 
his  lordship  proceeded  thus: — A  rule  nisi  for  a  new  trial  was 
granted  on  the  question,  whether  certain  evidence  was  admis- 
sible, namely,  a  deed  executed  by  W.  JB.  Daniel,  for  raising 
a  sum  of  money  to  be  secured  by  annuity  on  these  premises, 
in  which  the  will  was  recited; — that  the  trustees  had  not 
sold, — ^and  that  W.B.  Daniel  was  in  possession  by  permis- 
sion of  the  trustees.  The  learned  judge  admitted  the  evi- 
dence. We  think  he  was  right,  on  the  principle  that  W.  B. 
Daniel  being  once  shewn  to  be  in  receipt  of  the  rents  and 
profits,  his  declaration  in  the  deed,  that  he  held  under  and 
by  the  permission  of  the  lessor  of  the  plaintiff's  ancestor, 
was  in  derogation  of  his  own  apparent  right  to  be  con- 
sidered as  the  owner  in  fee.  We  cannot  look  at  the  equi- 
table relation  in  which  the  parties  stood  to  each  other. 
The  sole  question  is,  in  whom  the  legal  estate  resides? 
We  think  the  admission  of  the  person  in  receipt  of  the  rent, 
that  he  held  under  another,  whether  as  tenant  by  sufferance 
or  as  receiver  of  the  rents,  is  undoubtedly  evidence  that  be 
himself  is  not  the  owner  of  the  legal  estate.  Then  there  is 
proof  here  aliunde  that  the  lessor  of  the  plaintiff  had  the 

(a)  5  B.  Sc  Aid.  ns,  (c)  S  N.  &  M.  849;  iS.  C.  1  A. 

(b)  5  T.  R.  121.  h  £.  114. 
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legal  estate  under  FT.  DanieFs  will»  and  it  is  also  proved 
that  the  father  of  the  defendant  was  in  possession  in  the 
lifetime  of  the  testator. 

Rule  discharged. 


Mm  SUtf 

The  King  v.  Starkey.  ond  Thursday, 

June  1st, 

Indictment  for  a  nuisance,  in  erecting  stalls  in  a    1.  The  owner 
public  street  in  the  town  of  Keighley.     Plea:  not  guilty,  ma*  remove  it 

The  bill  of  indictment  had  been  found  at  the  Yorkshire  ^  any  coove- 

,    .  1      ^  4.  nient  place 

spring  assizes  m  1835^  and  was  removed  mto  the  Court  of  within  the  ma- 
King's  Bench  by  certiorari.     At  the  trial,  before   Lord  11,''^^"^^"^^ 
Demnan  C.  J.,  at  York,  at  the  spring  assizes,  in  ISSd,  it  ap-  raises  the  new 
peared  by  a  copy  of  a  charter  roll  of  33  Edw.  1,  that  Edw.  1  ki* alJsoU,  w 
granted  to  Henry  de  Kyghelay^  *'  that  he  and  his  heirs  for  as  to  orevent 
ever  may  have  one  market  every  week,  on  Wednesday,  at  his  having  the 
manor  of  Kyghelay,  in  the  county  of  York."     He  also  had  control  of  the 
the  grant  of  a  fair  by  the  same  charter.    The  market  has  moval  is  void. 
ever  since  been  held  on  Wednesday,  in  the  town  of  Keigh-     ^'t    of  a 
ley,  in  a  public  street  called  Church  Street,  but  as  the  town  market  remove 
had  of  late  years  increased  in  size,  the  site  was  found  very  l^^nient  pUce^" 
inconvenient,  and  the  Earl  o(  Burlington,  who  is  lord  of  the  the  public  may 
manor  of  Keighley,  and  a  lineal  descendant  from  the  grantee  market;  and 

of  the  market,  and  who,  with  his  ancestors,  had  regularly  *' "  "°'  neces- 
.  .  sary  to  proceed 

held  the  marketi  appointed  a  clerk,  and  exercised  other  acts  by  id  fa,  to 

of  ownership,  gave  notice,  on  the  gth  June,  1B34,  that  the  ^^^  ^^^ 

market  would  be  moved  from  the  open  street,  where  it  had      3.  SembU^ 

been  hitherto  holden,  to  a  new  market-place  within  the  of  a  market 

manor,  (specifying  where,}  on  the  25th  June  following;  cannot  claim 

and  that,  after  the  public  notice,  all  persons  who  should  common  right, 

enter  the  public  streets  for  the  purpose  of  using  them  as  a  j^^f"^^"^ 

market  overt,  or  who  should  set  up  any  stalls  or  stands  for  viously  paid. 

the  purpose  of  exposing  any  goods  to  sale,  in  any  other 

place  within  the  manor,  and  not  in  the  new  market-place, 

would  thereby  become  trespassers,  and  liable  accordingly, 

for  any  obstruction  thereby  created  to  householders  or 
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18S7.       Others  pusing  through  the  ssid  street.    It  appeared  also, 


that  Lord  BurHngton  had  granted  a  lease  of  the  new  market 
9.  to  certain  lessees,  and  that  tolls  had  been,  on  the  first  re- 

STAasBT.  njQvgi  of  the  market^  demanded  and  taken  by  them ;  (no 
tolls,  nor  any  payment  for  stallage,  having  been  ever  taken  at 
the  old  market;)  but  subsequently  public  notice  was  given 
that  the  new  market  was  toll  free.  The  obstruction  proved 
against  the  defendant  was,  that  he  continued  to  frequent  the 
old  maAet-place.  Upon  these  facts  the  counsel  for  the 
defendant  contended,  that  although  on  the  authority  of 
Curwen  v.  Salkeld{a),  a  lord  of  the  manor  vdth  the  grant 
of  a  market,  has  a  right  to  remove  it  to  any  place  within  the 
manor,  the  removal  must  be  to  an  equally  convenient  spot; 
that  the  new  market-place  here  was  not  equally  convenient, 
tolls  having  been  demanded  at  the  new,  whereas  none  ever 
had  been  taken  at  the  old  market.  He  also  contended  that 
the  removal  must  be  to  the  lord's  own  soil,  where  he  could 
have  the  direction  of  the  market,  and  that  here  the  soil  was 
in  the  lessees,  who  could  demand  tolls,  and  even  exclude 
the  public.  The  Lord  Chief  Justice  reserved  these  points, 
and  the  verdict  passed  for  the  crown. 

A  rule  nisi  was  obtained  accordingly  by  Alexander,  in 
Easter  term,  1836,  for  setting  aside  the  verdict,  and  entering 
it  for  the  defendant. 

At  the  trial,  the  lease  from  Lord  Burlington  was  not  put 

in,  but  in  the  discussion  on  the  rule  it  was  taken  as  if  it  had 

been  given  in  evidence  at  the  triaL 

Lease  from  ^^^  lease,  dated  August  Id,  1833,  was  made  between 

Lord  Bar/tJig-  the  Earl  of  Burlington  of  the  one  part,  and  Greenwood  and 

toaofthenew  ^   ,         ,  .  . 

market-place,    others  of  the  other  part,  and  recited,  that  m  consideration  of 

the  rents  to  be  paid,  and  of  the  buildings  covenanted  to  be 

erected,  the  Earl  demised  to  the  said  lessees  ''all  that  piece 

or  parcel  of  ground  situate  in  Denbeigh  Square,  in  Keighley, 

in  the  county  of  York,  for  the  purpose  of  erecting  a  new 

market-place   for    the  town  of  Keighley;    together  also 

with  the  privileges  which  the  said  earl  may  baye  in  obliging 

(a)  a  East,  538. 
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persons  eiposiog  goods  for  sale  openly  b  any  of  the  differ- 
ent streets  in  Keigbley  aforesaid,  to  remove  the  same  into 
the  said  intended  new  market*  so  to  be  erected  as  aforesaid/' 
to  have  and  to  hold  the  same  for  the  term  of  60  years,  at 
the  rent  of  10/.  per  annum.  (Covenants  by  the  lessees  to  Covsnantt  by 
pay  the  rent,  to  lay  out  lOOOL  in  building  a  market-place ;)  ^^  ^^^^  ^q- 

"  and  also  that  the  lessees,  their  eiecutors,  administrators,  ™u«d  u  a 

narket'placs. 
and  assigns,  shall  and  will  at  all  times  hereafter,  when  the 

said  market  has  been  completed,  appropriate  and  use  the 

said  premises  as  and  for  a  general  market,  for  the  said  town 

and  manor  of  Keigbley,  and  the  buying,  selling,  and  dealing 

in  marketable  commodities  as  in  open  market,  as  now  used 

in  the  open  markets  held  in  the  said  town;  and  that  they, 

their  executors  Sic.,  shall  not.  nor  will  at  any  time  hereafter, 

use  or  employ  the  said  premises  for  any  other  use,  purpose, 

or  trade  whatsoever,  without  the  previous  licence  and  con^- 

seut  in  writmg  of  the  said  earl;  and  also  particularly  that 

the  said  premises  shall  be  open  for  public  resort  and  the 

purpose  of  such  markets,  on  such  days  of  the  week  as  the 

said  mariiets  and  the  fairs  of  Keigbley  are  now  held,  and 

any  other  days  or  times,  weekly  or  otherwise,  as  the  lessees 

shall  choose  so  to  use  the  same;  during  which  periods  of  Covenanu  to 

open  market,  all  persons  shall  be  at  liberty  to  attend  the  }[^f  [^^"""^ 

same,  and  enter  in  and  upon  the  said  premises,  for  the  pur-  for  the  public 

pose  of  buying  and  bartering  in  the  said  market,  without  ^^  ^^T 

the  least  molestation  or  hinderance,  or  necessity  of  licence 

first  had  and  obtained  of  or  by  the  said  lessees. 

But  nevertheless,  with  full  power  for  the  said  lessees  to  Power  to  the 

make  all  such  orders  and  regulations  for  the  maintenance  ^^^^^l^d 

and  good  management  of  the  said  markets,  and  the  renting  other  soms  for 

of  the  stalls  or  other  conveniences  thereof,  and  imposing  vending  at  the 

rents  or  other  sums  as  and  for  licence  and  permission  of  marked* 

vending,  selling,  or  exposing  goods  to  sale  on  the  said  pre* 

mises;  to  deny  entrance  to  the  said  premises,  for  any  such 

purpose,  (to)  all  persons  not  so  authorized,  and  the  exclusive 

enjoyment  of  all  rents  and  profits  to  arise  thereby^  and  of 
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1857.       and  from  die  said  premises,  as  to  die  said  lessees  &c.  shall 
seem  meet  and  proper. 

Proviso  for  re-entry  and  forfeiture  for  breach  of  any  of 
the  covenants  by  die  lessees. 
Proviso  forie- 

^'  Cresswellf  Wighiman,  and  Barnes,  now  shewed  cause 

First  point:  against  the  rule.  It  is  quite  clear  that  the  lord  of  a  market 
k(!«^t?«^  ™*y  remove  it  to  any  other  spot  widiin  the  manor,  pro- 
obstnictioD.  vided  it  be  equally  convenient;  JRer  v.  Cotterill{a),  Curwen 
V.  Salkeld{b),  The  site  of  the  new  market  here  was  equally 
convenient.  It  is  true  that  toll  had  been  taken  at  the  new 
market,  but  the  claim  to  take  it  had  been  abandoned  before 
the  prosecution  was  commenced.  It  is  contended,  that  by 
a  lease  of  the  soil  of  the  new  market,  the  defendant  might 
be  subjected  to  an  action  of  trespass  for  frequenting  there, 
but  that  is  not  so,  for  the  lessees  are  bound  by  their  cove- 
nants to  use  the  land  as  a  market.  The  lord  has  only  con- 
ferred on  the  lessees  the  privilege  of  using  what  he  himself 
had;  it  is  not  to  be  presumed  that  the  lessees  will  use  the 
demised  land  wrongfully,  so  as  to  exclude  the  public. 
[Idliledak  J.  If  you  could  make  out  that  the  lord  had  de- 
mised the  market,  it  would  be  another  thing ;  but  it  is  not  so; 
the  lease  is  only  a  demise  of  the  soil.]  The  effect  of  the  lease 
is  to  grant  the  market,  and  to  enable  the  lessees  to  take 
stallage;  for  although  the  lord  could  not  take  toll  at  the  old 
market,  no  stall  could  be  erected  without  payment,  either 
in  the  old  market  or  new,  for  stallage  is  payable  of  common 
right.  [Lord  Denman  C.  J.  Could  stallage  be  demanded 
when  there  was  no  evidence  of  its  havmg  been  taken  for 
jOO  years  7]  It  is  apprehended  that  it  might,  as  it  is  inci- 
dent to  the  lord  as  owner  of  the  soil;  Bac.  Abr.  Fairs  and 
Markets,  (D);  and  it  goes  to  the  youngest  son,  where  the 
land  descends  in  borough  English,  although  the  market 
would  descend  to  the  eldest  as  heir  at  law;  Heddey  v.  Wei- 
house (c).     [Lord  Denman  C.J.  It  is  said  in  a  case  from 

(a)  1  a  &  Aid.  67.  (c)  Moore,  474. 

(6)  3  East^  538. 
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the  Year  Book,  cited  in  Fin.  Abr.,  that  stallage  roust  be  issr. 
certaiD,  but  how  can  there  be  any  certain  stallage  in  this 
case,  where  none  has  ever  been  paid?]  In  Bacon  {ubi 
supra)  it  is  laid  down,  that  picage  and  stallage  are  uncer- 
tain. In  the  late  case  of  2'yson  v.  Smitk(a),  the  custom  was 
only  to  pay  stallage  when  it  should  be  demanded. 

If  the  lord  had  done  all  the  acts  m  the  new  market  which  Second  point : 
it  is  alleged  the  trustees  may  do,  that  would  have  been  no  i,^^  o^u  ^^ 

defence  to  the  defendant,  nor  would  it  have  been  if  he  had  powers  de- 

.      ,     ,  ,  •  -  ,       ^      raised  to  them 

demised  the  market  to  the  trustees,  not  for  years,  but  for  which  the 

ever:  why  then  should  it  be  different  in  the  case  of  a  demise  ^^^^  ^^^ 
for  years?  It  is  not  at  all  pretended  that  the  defendant  has 
received  any  obstruction  in  the  new  market,  and  therefore  it 
does  not  come  within  the  case  of  Prince  v.  Lewis  (b),  where 
it  appeared  that  the  Duke  of  Bedford  had  excluded  the 
public  from  part  of  Covent  Garden  Market 

But,  at  all  events,  supposing  that  by  this  lease  Lord  JBtir-  Third  point: 
Uagton  has  restricted  the  right  of  public  access  to  the  mar-  ^C^^^  ^^et^ 
ket,  it  furnishes  no  defence  to  the  present  indictment.     The  obstrucu  the 
proper  course  would  be  to  proceed  to  repeal  the  letters-  S"  the  remedy 
patent  granting  the  market,  by  scire  facias.    This  appears  »  hy  tcufa. 
from  Bac.  Abr.  Fairs  and  Markets,  (C),  and  from  Rex  v.  gn^t. 
CoiteriU  (c).    Lord  EUenborough  C.  J.  there,  after  laying 
down  that  the  power  of  removal  was  incident  to  the  grant 
of  a  market,  said,  '^  If  indeed  the  removal  be  to  an  incon- 
venient place,  that  would  lay  the  foundation  of  a  scire  facias 
to  repeal  the  grant.*' 

Alexander  said  Bliss,  contri.     Although  the  lord  of  a  Second  point: 
market  has  the  power  of  removing  it  as  incident  to  his  grant,  ^  mJ5!^'^ 
it  must  be  to  some  place  on  his  own  soil.    This  was  the  ^^^y.  ^^<^^^}^ 
case  in  Curtven  v.  Salkeld{d),  where  the  removal  was  held 
good;  and  in  J2ex  v.  Cotterill{c),  where  the  right  of  removal 
was  also  discussed,  it  is  clear  that  the  corporation  there, 

(a)  J  N.  &  P.  784.  (c)  1  B.  k  Aid.  67. 

ik)  8  D. &  R.  131;  S.C  5B,         (d)  3  East, 538. 
k  C.  363. 
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who  were  lords  of  die  market,  had  fixed  the  market  od  their 
own  soil.  Lord  EUenbaraugh  C.  J.  said,  there  **  the  power 
of  removal  is  incident  to  the  grant,  provided  such  removal 
be  not  prejudicial  to  the  object  of  the  grant''  The  <air 
inference  firom  that  is,  that  if  the  lord  remove  to  a  spot  not 
equally  beneficial,  namely,  to  land  not  under  his  control, 
the  right  of  removal  does  not  exist. 
Tint  point  Prwee  v.  Lewis  (a)  shews,  that  though  die  lord  of  a  market 

has  certam  rights,  he  has  also  certain  duties  to  perform  to  the 
public  in  respect  of  those  rights;  and  in  Afotfey  v.  Walker{b) 
the  same  law  is  laid  down  by  Baytey  J.,  in  these  words : 
"  I  take  it  to  be  implied,  in  the  terms  in  which  a  market  is 
granted,  that  the  grantee,  if  he  confine  it  to  particular  parts 
within  a  town,  shall  fix  it  in  such  parts  as  will  from  time  to 
time  yield  to  the  public  reasonable  accommodation;  and 
that  if  the  place  once  allotted  ceases  to  give  reasonable  ac- 
commodation,  he  is  bound,  if  he  has  land  of  his  own,  to  ap- 
propriate land  on  which  to  hold  it,  or  if  not,  to  get  land  from 
other  people,  in  order  that  the  market  which  was  originally 
granted  for  the  benefit  of  the  public,  as  well  as  for  the  benefit 
of  the  grantee,  may  be  effectually  held."  Lord  Burlington 
therefore  should  have  produced  the  lease  at  the  trial,  to 
shew  that  he  had  duly  removed  the  market.  If  it  had  been 
produced,  it  would  have  appeared  that  the  lessees  might  ex- 
elude  from  the  market  any  one  who  would  not  pay  rent  for 
the  licence  of  selling,  or  for  stallage,  or  other  sums  imposed 
by  the  lessees — payments  which  were  never  heard  of  in  the 
old  market.  ILittledak  J.  In  the  form  of  a  declaration  by 
the  lord  of  a  market,  for  the  disturbance  of  his  franchise,  of 
which  I  find  a  precedent  in  Mosley  v.  Walker  (b),  it  is  clear 
the  lord  must  aver  that  he  has,  and  of  right  ought  to  have, 
the  correction  of  the  market.  Now  that  being  a  necessary 
averment,  if  he  moves  the  market  to  a  spot  not  his  own 
soil,  it  is  clear  he  cannot  have  that  correction  which  a  lord 
of  the  market  ought  to  have.]    That  is  so. 

(a)  8  D.  &  R.  1S1;  &  C  5  B.  (6)  9  D.  It  R.  863;  8.  C.  7  B. 

k  C.  363.  &  C.  40. 
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As  to  proceeding  by  scire  fiEiciM,  it  in  cletr  that  the  de« 
fendaDt  was  entitled  to  use  the  old  market  if  Uie  remotal 
were  not  properly  made,  and  it  was  for  the  lord  to  shew  that 
the  removal  was  good.  In  Rex  v.  Smith  (a),  where  diere 
had  been  a  user  of  a  market  for  twenty  years,  Lord  EUenba* 
rough  held  that  that  was  an  answer  to  the  criminal  part  of 
die  charge;  and  HoUroft  v.  Heelib)  is  to  the  same  effect 

Lord  Denman  C*  J. — ^This  is  an  indictment  for  ob« 
struction  to  a  highway,  by  placing  down  stalls  and  exposing 
goods  to  sale  in  a  street  in  the  town  of  Keigbley;  and  it 
appears  that  the  spot  in  question  has  been  the  site  of  a 
weekly  market,  to  which  the  defendant  has  the  right  to 
resort,  unless  the  market  has  been  properly  removed  by  the 
lord  of  the  manor.  The  questi(m  therefore  turns  entirely 
upon  the  legality  of  the  removal  of  the  market,  for  if  the 
removal  has  been  so  made  that  any  part  of  the  public  is 
deprived  of  the  rights  they  enjoyed  at  the  old  market,  the 
removal  is  not  valid  in  law.  It  seems  to  me,  without  going  First  point. 
through  all  the  provisions  of  the  lease,  that  there  is  one 
clause  in  it  which  u  so  clear  an  encroachment  on  the  rights 
of  the  public,  that  it  is  impossible  to  say  that  the  market 
has  been  well  removed.  That  clause,  after  containing  a 
covenant  by  the  lessees,  that  all  persons  shall  be  at  liberty 
to  attend  the  market  on  market-days,  adds,  ^  but  neverthe- 
less with  full  power,  liberty  and  authority,  for  the  lessees  to 
make  all  such  orders  and  regulations  for  the  maintenance 
and  good  management  of  the  markets,  and  the  renting  of 
the  stalls  or  other  conveniences  thereof,  and  imposing  rents 
or  other  sums,  and  as  and  for  licence  and  permission  of 
vending,  selling  or  exposing  goods  to  sale  on  Uie  said  pre- 
mises, to  deny  entrance  to  the  said  premises  for  any  such 
purpose  (to)  all  persons  not  so  anthorized,  and  the  exclusive 
enjoyment  of  all  rents  and  profits  to  arise  thereby,  and  of 
and  from  the  said  premises,  as  to  them  the  said  lessees  shall 
seem  meet  and  proper/'     By  thb  clause,  therefore,  a  com- 

(a)  4  Esp.  109.  (h)  1  a&  P.  400. 


The  King 
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1837.  pl^^  discretionary  power  is  given  to  the  lessees  to  exact 
rent  for  stalls,  and  to  demand  any  payments  whatever  for 
the  liberty  of  frequenting  the  market.  Now  it  is  not  in 
Stariey.  evidence  that  any  stallage  at  all  has  ever  been  paid  at  the 
old  market^  much  less  any  certain  sum,  which  it  would 
seem  that  stallage  must  be.  It  is  so  essential  to  persons 
frequenting  a  market,  that  they  should  have  the  liberty  of 
erecting  stalls,  that  I  think  any  restriction  of  this  liberty  in 
the  new  market  clearly  makes  the  removal  bad.  When  the 
lease  was  first  produced,  I  thought  it  would  probably  con- 
tain covenants  that  the  lessees  should  hold  the  market  in 
exactly  the  same  way  as  it  had  been  held  by  the  lord,  but 
it  is  not  so,  for  a  discretionary  power  is  given  to  them  to 
demand  payments  that  had  never  been  made  before.  Stall- 
age never  having  been  paid  at  the  old  market,  I  am  not 
prepared  to  say,  after  a  user  by  the  public  for  some  hun- 
dreds of  years,  that  it  is  competent  to  the  lord  to  demand 
such  a  payment  for  the  first  time,  and  it  should  not  be  for- 
gotten that  a  grant  of  a  market  is  very  beneficial  to  a  grantee, 
even  without  any  tolls  being  paid.  On  these  grounds  I 
think  the  removal  cannot  be  sustained,  and  that  the  old 
market  still  exists. 

Second  point  LiTTLEBALB  J. — I  am  of  the  same  opinion.  It  appears 
to  me,  that  if  the  lessees  have  exactly  the  same  powers  over 
the  new  market  as  the  lord,  still  the  removal  is  not  good, 
because  the  spot  to  which  the  market  b  removed  ought  to 
be  in  the  soil  of  the  Tord.  This  is  very  different  from  the 
case  cited  by  Mr.  Wightman,  when  the  soil  descends  to  the 
younger  son  in  borough  English,  but  who  would  take  it 
subject  to  the  market,  which  descended  to  the  heir  at  law. 
It  is  necessary  for  the  lord  to  have  the  correction  of  the 
market,  which  he  could  not  have  if  he  has  leased  the  land; 
and  if  he  were  to  bring  an  action  for  the  disturbance  of  his 
market,  he  must  expressly  aver  that  he  had,  and  of  right 
ought  to  have,  the  correction  of  the  market.  But  by  this 
lease,  as  far  as  relates  to  the  lessees,  they  may  use  the  land 
for  any  other  purpose ;  they  may  subject  themselves  indeed 


TRINITY  TERM,  VII  WILL.  IV.  177 

to  an  action  on  their  covenants,  by  the  lessor,  or  they  may        leST. 
create  a  forfeiture,  but  the  public  could  obtain  no  remedy     ^^T^"^^ 
from  them,  and  would  be  deprived  of  their  right  of  market.  It  ^, 

was  said  by  Bayley  J.,  in  Mosley  v.  fValker  («),  "  that  if  the  Starkey. 
land  once  allotted  (by  the  grantee)  ceases  to  give  reasonable 
accommodation,  he  is  bound,  if  he  has  land  of  his  own,  to 
appropriate  land  on  which  to  hold  it;  or,  if  not,  to  get  land 
from  other  people,  in  order  that  the  market,  which  was 
originally  granted  for  the  benefit  of  the  public^  as  well  as 
for  the  benefit  of  the  grantee,  may  be  effectually  held." 
Now  here,  as  the  land  is  not  in  the  lord,  but  in  the  lessees, 
he  coald  not  support  the  necessary  allegations  in  a  declara- 
tion for  disturbance  to  his  market,  which  shews  that  the 
removal  is  bad. 

Patteson  J. — The  short  ground  on  which  I  decide  this  First  and 
question  is,  that  when  a  grantee  of  a  market  removes  it  to  ^^^  ^^^  ^  * 
another  spot,  it  must  be  to  a  place  where  the  market  can 
be  held  as  free  and  unrestricted  as  the  old.  It  is  conceded 
in  this  case  that  there  was  no  liability  to  toll  by  those  fre- 
quenting the  market  and  making  sales.  Whether  the  lord 
is  entitled  to  make  any  claim  for  stallage,  I  do  not  pretend 
to  say;  I  do  not  decide  that  he  could  not,  and  much  less 
that  he  could.  But  by  the  terms  of  the  lease  the  lessees 
have  the  power  of  imposing  a  toll  on  all  persons  for  selling 
or  exposing  goods  to  sale;  and  it  is  to  be  observed,  that  for 
the  benefit  of  the  public,  it  is  quite  as  important  that  sellers 
should  be  without  restrictions  upon  them  as  buyers.  The 
lessees  covenant  first  that  they  will  appropriate  the  demised 
premises  for  the  buying  and  selling  of  commodities  in  open 
market,  **  as  now  used  in  the  old  market."  If  the  lease  had 
stopped  there,  there  might  have  been  some  doubt  in  the 
case,  but  it  goes  on  to  fix  the  days  on  which  the  markets 
shall  be  holden;  ''during  which  periods  of  open  market,  all 
persons  shall  be  at  liberty  to  attend  the  same,  for  the  pur- 

(a)  9D.fr  R.  863;  (9.  C.  7  B.  &  C.  40-.55. 
VOL.  1I«  N 
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pose  of  buying  and  bartering,  without  bindnmce  or  licence;'* 
which  words  are  confined  therefore  to  persons  boying  only; 
then  there  follows  the  provision  enabling  the  trustees  to  ion 
pose  rents  and  other  sums,  as  and  for  the  licence  of  selling 
goods  there.  As  parties  selling  had  no  such  rent  or  sums 
imposed  upon  them  at  the  old  market,  it  is  clear  they  have 
not  so  fair  and  unrestricted  a  use  of  the  new  market  as  they 
bad  of  the  old. 

WiLUAMs  J.,  not  having  heard  the  former  part  of  the 

argument,  delivered  no  judgment. 

Rule  absolute. 


Mg^^lh.  Bebklet  v.  Watlino,  Nave,  and  Crisp. 

VionljB.S^^  Assumpsit.  The  declaration  stated  that  the  defendants 

consignee  of  a  were  the  owners  of  a  ship  called  '^The  Search/'  then  lying 

against  W.  N.  '>>  ^^  V^^  ^^  Great  Yarmouth,  and  bound  from  thence  to 

and  Cyshtp-    Newcastle;  and  the  plaintiff,  at  the  request  of  the  defend- 

ownersyfornot  '^  ,  ^ 

delivering  the   ants,  caused  to  be  shipped  m  good  order  and  well  condi- 

^^^'tharTT  ^'^^^^»  ^"  ^°^  "P^'^  ^^  '^'^  ^^^P  ^^^  ^f^%  in  the  port  of 
was  the  con-  Great  Yarmouth,  and  bound  for  Newcastle  as  aforesaid,  and 
idSo^thTgen^^  of  which  said  ship  one  J,  B.  was  the  master  for  the  in- 

ral  agent  of      tended  voyage^  divers  goods,  to  wit,  168  quarters  of  wheat, 

B,  the  plain*  .  , 

tiff;  it  was  held  to  be  delivered  in  the  like  good  order  and  well  conditioned 

'^d'c^'th^      at  Newcastle  (all  and  every  the  dangers  and  accidents  of 

ship-owners,     the  sea  and  of  navigation  of  whatsoever  nature  or  kind  ex- 

tttopped  by     c«pted)  unto  the  plaintiff  or  to  his  assigns,  he  or  they  pay- 

the  bill  of  lad-  ing  freight  for  the  said  goods  95.  per  last,  with  average 

the  master  of    accustomed;  and  in  consideration  of  the  premises  the  de- 

^t  *^^^|Ld°^    fendants  then  promised  the  plaintiff  to  deliver  the  said  goods 

ing  a  cargo  on  at  Newcastle  in  the  like  good  order,  8cc. :     Yet  the  defend- 

^winet^t    ■***■  ^'^  °^'  convey  the  said  goods  on  the  said  voyage  from 

no  cai^  was    the  port  of  Great  Yarmouth  to  Newcastle,  to  the  said 

^.    ^  *  ^^    plaintiff  or  to  his  assigns^  whereby  the  said  goods  have 

2.  Qutfre,     wholly  been  lost  to  the  plaintiff. 
Whether  there  ^  ^ 

is  any  privity  between  the  consignee  of  a  bill  of  lading  and  the  ship-owners,  so  as  to 
enable  the  former  to  sue,  in  case  tbe  goods  mentioqed  in  the  bill  should  not  bedelirered? 
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To  thii  declaration  the  defendant  WaiUng  pleaded  non 
assumpsit. 

The  two  other  defendants  pleaded  jointly,  1st.  Non  as- 
sumpserunt. 

2nd.  That  the  plaintiff  did  not  cause  the  goods  to  be 
shipped  in  and  on  board  the  said  vessel. 

Srd.  That  the  defendants  did  convey  the  goods  alleged 
to  have  been  shipped  on  board  the  said  vessel,  and  on  these 
pleas  issue  was  joined. 

The  cause  was  tried  at  the  Summer  Assizes  for  the  town 
and  GOanty  of  Newcastle-upon-Tyne,  in  ISS5,  before  Tindal 
C.  J.9  when  a  verdict  was  found  for  the  plaintiff  for  272/.  1  Os. 
subject  to  the  opinion  of  the  Court  on  the  following 
case:-^ 

The  plaintiff  is  a  com  factor  carrying  on  business  at 
Newcastle-upon-Tyne ;  the  defendant,  John  WatUng,  was, 
during  the  years  1833, 1834,  and  1835,  a  merchant  at  Great 
Yarmouth,  and  during  that  time  consigned  from  Yarmouth 
to  the  plaintiff  at  Newcastle,  several  cargoes  of  com  for 
sale  on  commission.  The  ship  called  ''  The  Search'*  had, 
during  those  years^  been  engaged  in  the  coal  trade,  in  car- 
rying coals  from  Newcastle  to  Yarmouth,  and  occasionally 
biinging  cai^oes  of  com  from  Yarmouth  to  Newcastle,  from 
Wailing  to  the  plaintiff,  and  other  merchants  and  factors  in 
Newcastle.  During  that  time,  and  at  the  time  of  signing 
the  bill  of  lading  heremafter  mentioned,  the  three  defendants 
were  the  owners  of ''  The  Search,''  whereof  one  John  Blyth 
was  the  master,  and  the  said  John  Watting  the  managing 
owner  at  Yarmouth.  On  the  2nd  May,  1835,  the  plaintiff 
received  a  bill  of  lading  for  168  quarters  of  wheat,  signed 
bj  the  said  John  Blyth,  then  the  master  of  The  Search" 
lying  at  Yarmouth  and  bound  on  a  voyage  to  Newcastle, 
which  bill  of  lading  is  as  follows : — 

**  Shipped  io  good  order  and  well  conditioned  by  JoknWttiUng,  m  and 
upon  tlie  good  ship  called  "  The  Search,**  whereof  JoAii  Blyth  b  master 
for  this  present  voyage,  and  now  lying  in  the  port  of  Great  Yarmouth 
and  bound  for  Newcasde,  one  handred  and  sizty-eiglit  quaiten  of  wheat, 
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being  marked  and  numbered  as  per  maig^n,  and  are  to  be  delivered  in 
tbe  like  good  order  and  well  conditioned,  at  tbe  aforesaid  port  of  New- 
castle (all  and  everjr  the  damages  and  accidents  of  the  sea  and  of  navi- 
gation of  whatsoever  nature  or  kind  excepted)  unto  Mr.  John  Berkley 
or  to  his  assigns,  be  or  thej  pajing  freight  for  the  said  goods  nine 
shillings  per  last,  with  average  accustomed.  In  witness  whereof  the 
master  or  purser  of  the  said  ship  hath  affirmed  to  two  bills  of  lading  all 
of  this  tenor  and  date,  one  of  which  being  accomplished  the  rest  to 
stand  void.    Dated  in  Great  Yarmouth,  29th  April,  1835. 

''JoknBfytL'' 

The  bill  of  ladiog  was  enclosed  in  the  following  letter, 
dated  the  SOtb  April,  1 835,  addressed  by  Wailing  to  Berkley. 

**  Since  mine  of  the  27th,  I  am  without  hearing  from 
jou,  but  anticipating  that  you  can  have  no  objection  to  the 
transhipment  of  the  wheat  per  *  Herring'  to  *  Search/  I  have 
done  so,  and  annexed  or  rather  enclosed  you  here  the  bill  of 
lading.  I  have  suffered  more  than  once  by  wheat  going  to 
Sunderland,  and  think  you  will  approve  of  this  arrangement. 
Wheat  is  moving  in  almost  all  the  markets,  and  you  may 
depend  is  very  safe.  I  should  like  to  put  100  quarters  more 
on  board,  but  you  keep  me  short  of  money/' 

Wailing,  by  a  letter  dated  18th  April,  1835,  addressed  to 
Berkley,  had  inclosed  a  bill  of  lading  for  the  same  168 
quarters  of  wheat,  signed  by  the  master  of  a  vessel  called 
'*  The  Herring,"  which  letter  is  as  follows  : — 

**  I  have  your  favour  of  the  l6th..  and  thank  you  for  the 
arrangement  as  to  my  draft.  '  The  Herring*  is  bound  to  Sun- 
derland with  some  anchors,  and  I  have  put  l68  quarters  of 
fine  wheat  ou  board  as  per  annexed  bill  of  lading,  which  you 
will  please  insure  for  350/.  and  remit  me  a  similar  amount 
by  return.  The  vessel  will  take  about  60  quarters  more, 
md  if  not  sailed,  and  you  think  the  market  would  suit,  I 
could  put  the  additional  quantity  on  board.  Wheat  is  very 
low  now,  and  surely  worth  attention ;  it  would  probably  do 
better  at  Newcastle,  I  can  send  you  what  quantity  you 
like.  Say  if  I  should  write  Dewar  and  Co.  as  to  future 
insurance." 
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In  answer  to  which,  the  plaintiff  sent  to  John  Watting  1837. 
200/.  as  an  advance  on  the  said  wheat  mentioned  in  the  bill 
of  lading,  by  a  letter  dated  22nd  April,  1B35,  which  was 
duly  received  by  the  said  John  Watting.  Subsequently 
John  Watting  wrote  and  sent  to  the  plaintiff,  on  the  25th 
and  27th  April,  1835,  respectively,  the  following  letters. 

''  I  received  your  esteemed  of  the  22nd,  with  bill  for 
200/.  to  your  credit,  but  it  should  have  been  another  hun* 
dred.  Wheat  I  fancy  will  soon  move  right,  and  some  good 
may  be  done.  I  will  endeavour  to  get '  The  Herring '  to 
go  to  your  quay." 

"  I  wrote  you  on  the  25th,  and  have  now  your 
esteemed  favour  of  that  date.  *  The  Herring '  will  not  go 
to  your  quay,  and  as  Sunderland  is  likely  to  prove  a  losing 
market,  I  purpose,  with  your  permission,  to  reship  the 
wheat  into  *  The  Search'  or  some  other  vessel,  and  do 
hope  that  this  will  meet  your  approbation ;  it  will  not  do  to 
lose  money,  and  I  know  what  Sunderland  is  at  times ;  the 
insurance  can  be  transferred." 

"  The  Search"  afterwards  sailed  from  Yarmouth  and  ar- 
rived at  Newcastle  without  the  said  wheat  on  board.  The 
com,  if  delivered  at  Newcastle  by  ''  The  Search,"  would 
have  been  of  the  value  of  560/.  or  thereabouts.  Watting 
was  and  still  is  indebted  to  plaintiff,  over  and  above  the  sum 
of  2002.  so  advanced  as  aforesaid,  in  the  sum  of  72/.  16j.  5£/., 
which  sums  are  now  wholly  unpaid.  On  the  parts  of  the 
defendants  "Nave  and  Crisp,  evidence  was  offered  to  shew 
that  although  the  master  signed  the  bill  of  lading  for  the 
com  as  aforesaid,  yet  that  no  part  of  the  cora  was  shipped 
on  board  of''  The  Search" as  therein  expressed.  This  evi- 
dence was  objected  to  on  the  part  of  the  plaintiff,  but  was 
received,  the  question  as  to  its  admissibility  to  be  a  question 
in  this  case.  For  that  purpose  the  mate  of  **  The  Search" 
was  galled  on  the  part  of  Have  and  Cmp,  who  deposed  that 
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he  was  mate  on  die  voyage  in  questioa,  and  that  **  The 
Search"  had  no  corn  on  board  between  Yarmouth  and 
Newcastle  on  that  voyage.  If  the  Court  shall  think  the 
evidence  was  not  admissible,  then  the  case  is  to  be  consi- 
dered as  if  the  evidence  had  not  been  stated. 

The  question  for  the  opinion  of  the  Court  is.  whether, 
under  the  above  circumstances,  the  plaintiff  is  entitled  to 
recover.  If  the  Court  should  be  of  opinion  that  he  is,  then 
the  verdict  to  stand ;  if  not,  then  a  verdict  to  be  entered 
for  the  defendants  (a). 

First  point:  W.H.  Watson  for  the  plaintiff.  The  question  in  this 
TOnduriJe^on^  case  is,  whether  a  ship-owner  who  has  acknowledged  by  a 
the  ship-own-  bill  of  lading  that  he  has  shipped  goods  on  board  his  vessel, 
fact  of  ship-  ^^^  ^  permitted  to  deny  that  any  goods  have  been  shipped, 
ment.  ^hen  the  bill  of  lading  has  got  mto  the  hands  of  a  holder 

for  value.  No  instrument  is  more  negotiable  than  a  bill  of 
lading,  and  any  decision  affecting  its  negotiability  would  be 
very  prejudicial  to  commerce.  There  are  no  cases  directly 
upon  the  point ;  the  only  case  bearing  upon  it  is  Howard 
V.  Tucker  (6).  In  that  case  it  was  held,  that  ship-owners 
who  had  given  a  bill  of  lading,  by  which  freight  appeared 
to  have  been  paid  before  the  departure  of  the  ship,  were 
estopped  from  denying  against  the  assignee  of  the  bill  of 
lading  that  freight  had  been  paid.  In  Bates  v.  Todd{c),  it 
¥ras  certainly  held,  that  a  bill  of  lading  is  not  conclusive ; 
but  that  case  is  distinguishable  from  the  present,  because 
the  question  there  was  between  the  shippers  of  the  goods 
and  the  ship-owners,  whereas  here  it  is  between  the  ship- 
owners and  a  bondjide  holder  of  the  bill,  not  the  shipper. 
The  present  is  like,  therefore,  the  case  of  a  bill  of  exchange, 
where  want  of  consideration  may  be  set  up  between  the 
original  parties,  but  cannot  against  an  indorsee,  for  value. 

(a)  The  matginal  note  to  the  defendants,  that  corn  was  shipped 

case  statedythaf  the  plaintiff  con-  on  board  as  against  the  present 

tends  that  the  evidence  to  contra-  plaintiff,  a  holder  of  the  bill  of 

diet  the  terms  of  the  bill  of  lading  lading,  for  ralue.'^ 

was  not  admissible,  and  that  the  (b)  1  B..&  Ad.713. 

bill  of  lading  is  oondusive  on  the  (c)  1  Moo.  &  Rob.  106. 
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The  analogy  to  a  bill  of  exchange  is  strong  in  the  present  ]8S7. 
case  ;  for  die  bill  of  lading  of  '<  The  Search"  is  substituted 
for  the  bill  of  lading  of**  The  Herring/'  and  therefore  the  *"V. 
party  holding  the  substituted  bill,  holds  for  the  original  con-  Watlimg. 
sideration  given  for  the  first  bill  of  lading,  as  he  would  in 
the  case  of  a  bill  of  exchange.  The  contract  entered  into 
by  the  ship.«wner  on  a  bill  of  lading,  is  an  undertaking  that 
he  has  received  the  goods  on  board,  and  that  he  will  deliver 
them  at  their  destbation.  It  was  contended  at  the  trial  that  a 
ship-owner  is  not  liable  unless  the  goods  are  actually  shipped; 
but  that  cannot  be  maintained,  for  nothing  can  be  clearer  than 
the  law  as  to  the  liability  of  the  principal  on  the  contracts 
made  by  his  general  agent  (a).  The  distinction  runs  through 
the  authorities  between  acts  done  by  general  agents,  and 
agents  with  a  limited  authority.  Now  the  master,  to  all 
intents,  is  the  general  agent  of  the  owners.  Where  a  prin- 
cipal has  recognized  the  act  of  an  agent  generally  to  indorse 
and  accept  bills,  an  indorsement  without  authority  binds 
the  principal.  Goods  shipped  by  a  bill  of  lading, '  contents 
unknown,'  does  not  bind  the  ship-owners  to  the  statement 
in  the  bill  of  lading,  and  this  is  the  mode  usually  adopted  by 
the  master  to  relieve  his  owners  firom  the  terms  of  the  bill 
of  lading  (ft).  By  the  Factors'  Act  (c),  a  party  holding  a  bill 
of  lading  has  a  right  to  represent  himself  as  the  real  owner. 
Buller  J .,  in  JJckbarrow  v.  Mason{d),  in  the  House  of  Lords, 
describes  the  mode  in  which  transactions  take  place  on  a  bill 
of  lading,  and  he  shews  most  forcibly,  that  they  could  not  be 
conducted  at  all,  **  unless  the  property  vest  in  the  assignee 
by  the  bill  of  lading."  Large  sums  of  money  are  advanced 
daily  and  hourly  in  London  on  bills  of  ladmg ;  they  are 
treated  when  indorsed  as  bank  notes ;  it  is  on  the  faith  that 
the  owners  are  bound,  whether  the  cargo  be  or  be  not  shipped, 
that  money  is  so  advanced.  [Patteson  J.  Is  there  any  instance 
of  an  action  by  the  indorsee  of  a  bill  of  lading  against  the  ship- 
owner where  the  goods  have  not  been  shipped?   You  seem 

(«)  Paky,  P.  &  A.  168.  (c)  4  Oeo.  4,  c.  83,  amended  b; 

(i)  Abbott  on  Shipping,  917.  6  Geo.  4,  c  94. 

(d)  6  East,  20,  n. 
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1837.  to  assume  that  the  contract  is  made  between  the  consignee 
and  the  owncr^  but  that  is  not  so ;  it  is  between  the  con- 
signor and  the  owner.  Moore  v.  Wilson  (a)."]  Generally 
speakingi  it  is  the  consignee  who  alone  can  bring  the  action. 
[Pattesoti  J.  That  is  where  the  goods  have  been  shipped.] 
There  may  be  no  case  where  the  action  has  been  brought 
without  the  goods  having  been  delivered  on  board  ;  but  here 
the  bill  of  lading  represents  the  goods.  In  Sargent  v.  Mor- 
ris {b)f  where  a  consignor  abroad  consigned  to  an  agent  in 
this  country  who  had  no  interest  in  the  cargo,  it  was  held 
that  the  action  for  damage  done  to  the  goods  on  the  voyage 
must  be  brought  by  the  consignor.  That  was  on  the  ground 
that  the  agent  (the  plaintiff)  had  no  interest  in  the  goods,  and 
of  there  being  no  contract,  express  or  impliedi  between  their 
consignor  and  the  ship-owner.  Here  the  goods  were  to  be 
delivered  to  the  plaintiff,  he  had  advanced  money  on  the 
goods,  and  had  the  property  in  them,  and  he  alone,  there- 
fore, could  maintain  trover.  It  therefore  follows  that  the 
contract  arising  out  of  the  bill  of  lading  for  negligence  or 
non-delivery,  vests  in  the  plaintiff,  the  consignee.  The  an- 
cient doctrine  of  estoppels  does  not  apply  to  mercantile 
transactions;  they  are  governed  by  the  Law  Merchant, 
which  has  always  been  adopted  by  the  Courts,  of  which 
the  law  of  bills  of  exchange  is  an  instance ;  but  by  the  Law 
Merchant,  the  defendants  cannot  be  permitted  to  deny 
the  shipment  of  the  goods.  For  this  Hatoes  v.  Watson  (r) 
is  an  authority ;  there  an  acknowledgment  by  a  warehouse- 
man of  the  title  of  a  party  to  whom  a  transfer  of  goods  had 
been  made,  but  not  completed,  was  held  to  prevent  the 
warehouseman  from  shewing  that  the  property  had  not 
passed.  Here  was  a  case  where  the  party  was  etopped, 
although  on  no  grounds  could  the  case  be  assimilated  to  the 
old  doctrine  of  estoppel.  The  principle  deducible  from  ail 
the  cases  is,  that  as  against  an  indorsee  or  holder  for  value 
of  a  bill  of  lading,  the  ship-owner  is  estopped  from  setting 

(a)  1  T.  B.659.  (c)  4  D.  &  R^  99;   S.  C.  S  B* 

(b)  SB.  Bt  Aid.  S77.  &  C.  640. 
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op  that  the  goods  were  not  shipped^  and  that  he  alone  can 

maintam  the  action.  B^^^^^ 

In  this  case  besides  it  does  not  appear  that  no  corn  was  v. 

shipped,  for  all  that  the  case  sUtes  is,  that  "  The  Search"  sewnd^p^rm: 
had  no  com  on  board  on  the  voyage,  which  is  consistent  It  does  not 

with  the  com  having  been  shipped  and  transhipped.  the  corn  was 

shipped. 
Wightman  contri.     The  only  point  at  all  made  on  the  Second  point. 
trial,  was  on  the  effect  of  the  indorsement  of  a  bill  of  lading, 
there  was  no  contest  as  to  the  fact  of  the  corn  not  being  on 
board.     [Littledale  J.    It  appears  clearly  by  the  case,  that 
the  plaintiff  knew  that  there  was  no  com  on  board.]     As  to  First  point. 
the  conclusiveness  of  a  bill  of  lading,  it  is  not  true  that  there 
is  no  case  upon  it.     For  it  is  no  more  than  a  receipt  or  ad- 
mission by  the  party  that  he  has  received  so  much  com  on 
board.    The  general  rule  as  to  receipts  is,  that  they  are  not 
conclusive  evidence  against  the  party,  unless  the  other  party 
has  been  induced  by  it  to  alter  his  condition ;  Chaves  v. 
Key  (a).    In  the  case  relied  on,  Howard  v.  Tucker  (6),  Lord 
Tenterden  only  held  the  bill  of  lading  to  be  conclusive  be- 
cause the  parties  might  have  been  induced  by  the  represen- 
tation to  give  additional  value  for  it;  and  Bates  v.  Todd{c), 
and  Skaife  v.  Jackson  (d),  completely  prove  the  position  as  to 
receipts.  The  only  case  in  which  the  effect  of  a  bill  of  lading 
without  any  goods  shipped,  was  considered  by  the  Court,  was 
in  lAckbarrow  v.  Mason  (e),  where  BuUer  J.  said,  "  An  argu- 
ment was  used  with  respect  to  the  difficulty  of  determining 
at  what  time  a  bill  of  lading  shall  be  said  to  transfer  the 
property,  especially  in  a  case  where  the  goods  were  never 
sent  out  of  the  merchant's  warehouse  at  all :  the  answer  is, 
that  under  those  circumstances  a  bill  of  lading  could  not 
possibly  exist  if  the  transaction  were  a  fair  one ;  for  a  bill  of 
lading   is  an  acknowledgment  by  the  captain   of  having 
received  the  goods  on  board  his  ship,  therefore  it  would  be 
a  fraud  in  the  captain  to  sign  such  a  bill  of  lading  if  he  had 

(a)  3  B.  &  Ad.  313.  (d)  SD.&TL  d90;  S.  C.  3  B. 

lb)  1  B.&  Ad.ns.  &  C.  4S1. 

(c)  J  Moo.  &  Rob.  100«  (e)  2  T.  R.  63—75. 
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1837.  ^  not  received  goods  ou  board,  and  the  consignee  would  be 
entitled  to  his  action  against  the  consignor  for  the  fraud.*' 
Now  here  there  has  been  some  fraud  on  the  part  of  the 
master  or  of  WatUng^  and  it  would  be  very  hard  that  the 
other  defendants,  two  innocent  ship-owners,  should  suffer. 
According  to  this  dictum  of  BulUr  J.,  a  bill  of  lading  with- 
out goods  shipped  is  a  fraud,  and  if  a  fraud,  then  the  action 
should  be  against  Wailing  only.  All  the  arguments  used 
to-day  might  be  urged  with  equal  force  agamst  the  owners  of 
^*  The  Herring/' that  the  bill  of  lading  is  concludve  on  them. 

W.  H.  Watson  in  reply.  The  general  rule  is  clear,  that 
directly  the  goods  are  on  board,  the  property  vests  in  the 
consignee,  and  he  therefore  must  bring  the  action,  and  not 
the  consignor ;  Button  v.  Solomonson  (a).  It  has  been  said 
that  the  plamtiff  might  proceed  ou  the  same  grounds  against 
the  owners  of  "  The  Herring ;"  but  he  took  the  bill  of 
lading  on  board  **  The  Search"  as  a  substituted  bill»  exactly 
like  a  substituted  bill  of  exchange.  [lAttledaU  J.  It  seems 
clear  that  he  discharged  the  owners  of  "  The  Herring/'  for 
he  consented  to  the  transhipment.]  In  Abbott  on  Ship- 
ping (&),  the  strong  resemblance  of  a  bill  of  lading  to  a  pro- 
missory note  is  pointed  out;  but  if  it  is  necessary  for  the 
consignee  to  shew  on  each  occasion  of  indorsing  a  bill  of 
lading,  that  the  goods  were  actually  shipped,  its  negotiabi- 
lity is  destroyed.  It  was  said  by  Bvller  J.»  that  a  bill  of 
lading  without  goods  shipped,  is  a  fraud ;  but  it  b  a  fraud  of 
the  defendants'  servant,  which  does  not  make  them  less 
liable,  and  it  is  like  the  common  case  of  a  master  authoriz- 
ing his  servant  to  purchase  goods,  which  he  afterwards  frau- 
dulently makes  away  with,  but  still  the  master  is  liable  (c). 
The  point  made  on  the  other  side  was  the  case  of  a  princi- 
pal and  agent,  and  if  Wealing  had  been  the  agent  at  Yarmouth 
of  the  plaintiff,  there  might  have  been  something  in  the  argu- 
ment; but  this  is  a  case  of  consignor  and  consignee,  and 

(a)dB.&P.589.  (c)SMJRitfl^v.&wte^Sfisp; 

(i)  Page  383.  76. 
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not  of  principal  and  agent     It  is  impouible  to  convert  the        18S7. 
relation  of  consignor  and  consignee  into  one  of  principal 
and  agent. 


Bbbklby 
Watlivo. 


Lord  Dbnman  C.  J. — ^This  is  an  action  brought  by  the 
holder  of  a  bill  of  lading  of  goods  shipped  on  board  '*  The 
Search/'  against  the  owners,  for  non^^elifery  of  the  goods. 
One  of  the  defendants  has  pleaded  non  assumpsit;  and  the 
other  two  have  pleaded  that  the  plaintiff  did  not  cause 
the  goods  to  be  shipped  on  board  **  The  Search ;''  and 
secondly,  that  they  did  convey  the  goods  and  deliver  them  to 
the  plaintiff.  The  question  arises  on  the  first  of  these  special 
pleas,  as  the  plaintiff  contends  that  the  defendants  are  not  at 
liberty  to  contest  the  fact  of  any  wheat  being  put  on  board 
**  The  Search/'  because  the  bill  of  lading  signed  by  the 
master  of  the  vessel,  who  was  their  servant,  acknowledges 
the  receipt  on  board.  We  are  therefore  to  say  whether  evi- 
dence was  admissible  to  contradict  that  bill  of  lading,  and  I 
think  it  was.  It  was  for  the  plaintiff  to  prove  that  he  had 
shipped  the  wheat  on  board,  and  this  he  could  only  do 
by  making  out  the  defendant  Wailing  to  be  his  agent. 
Under  those  circumstances,  I  think  it  was  competent  to  the 
defendants  to  shew  whether  any  wheat  was  actually  shipped 
or  not.  This  view  gets  rid  of  all  questions  as  to  the  nego- 
tiability of  the  bill  of  lading,  and  also  as  to  the  conduct  of 
the  plaintiff  with  the  owners  of  "  The  Herring/'  which  I 
thmk  was  just  as  much  an  estoppel  to  the  plaintiff's  pro- 
ceeding against  the  owners  of  **  The  Search,"  as  the  bill  of 
lading  could  be  against  the  latter. 

LiTTLEDALE  J. — I  am  of  the  same  opmion«  In  order 
to  support  the  allegation  in  the  declaration,  that  the  plaintiff 
caused  to  be  shipped  on  board  **  I'he  Search"  l68  quarters 
of  wheat,  it  would  be  necessary  for  him  to  put  in  the  bill  of 
lading.  But  the  bill  does  not  shew  that  the  wheat  ^as^ 
shipped  by  the  plaintiff,  but  by  John  Wailing;  the  ph^ntjtf 
therefore,  in  ofder  to  obviate  that  objection^  must  prove  that 
Watling  was  his  agent.    Then  it  turns  out  that  the  wheat  is 


Berkley 
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1837.  not  shipped  on  board ''  The  Search"  at  all ;  but  the  plaintiff 
says,  the  defendants  are  estopped  from  setting  up  that  de- 
vT*^*'  fence.  But  how  are  they  estopped  ?  Watling  knew  that 
Watliho.  ^|,g  goods  were  not  shipped,  and  his  knowledge  is  the  know- 
ledge of  the  plaintiff.  Then  how  could  the  bill  of  lading 
operate  as  an  estoppel,  when  the  plaintiff  knew  by  his  own 
agent,  that  the  goods  were  not  shipped  ?  Without  there- 
fore giving  any  opinion  on  the  question  of  the  conclusive- 
ness of  a  bill  of  lading  on  a  ship-owner,  which  does  not 
arise  here,  as  Watling  was  the  shipper  as  well  as  the  ship- 
owner, I  think  the  bill  of  lading  is  not  conclusive. 

Patteson  J. — This  is  an  action  by  the  consignee  of  a 
bill  of  lading  against  the  ship-owners  as  carriers.  I  do  not 
recollect  to  have  seen  any  such  action  before ;  but  I  should 
conceive,  if  such  an  action  could  be  brought,  that  the  de- 
claration would  have  to  set  out  the  original  contract  be- 
tween the  consignor  and  the  ship-owners,  and  then  an 
assigament  of  the  contract,  according  to  the  custom  of  mer- 
chants, to  the  plaintiff;  but  here  the  declaration  does  not 
state  any  such  thing,  it  merely  sets  out  that  the  plaintiff  him- 
self caused  these  goods  to  be  shipped.  If  it  had  set  out  that 
Watling  had  caused  the  goods  to  be  shipped,  and  to  be  de- 
livered to  the  plaintiff,  and  that  the  defendants  had  pro- 
mised so  to  do,  the  case  might  Imve  been  different ;  but  the 
declaration  states  that  the  plaintiff  himself  shipped  the 
wheat.  How  then  can  the  bill  of  lading  be  conclusive, 
when  he  knew  by  his  agent  that  the  wheat  was  not  shipped 
at  all?  This  decision  will  not  in  any  way  impede  the  nego- 
tiability of  bills  of  lading  between  a  shipper  and  a  con- 
signee for  value,  and  I  should  be  very  sorry  to  let  any  thing 
fall  that  would  have  that  effect.  Here  I  cannot  but  treat 
the  plaintiff  as  a  shipper  of  the  wheat,  and  as  one  who 
knew  that  nothing  was  actually  shipped. 

Postea  to  the  defendant  {a). 

{a)  IFiWomi  J.  was  sittiog  in  the  Bail  Court. 
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Clay  v.  Stephenson  and  others.  Tkum 

Ti/r  June  8/4. 

JSIONEY  had  and  received.     Plea:  non  assumpsit.    At     i.  Acom- 

the  trial  before  Lord  Denman  C.  J.,  at  the  York  summer  miss'*?'^  to 

!••/«•         1       1  •         -1  examine  wit- 

assizes^  1835,  the  plaiDtiff  tendered  m  evidence  depositions  nessesatHam- 

taken  under  a  commission  to  examine  v?itnesses  at  Ham-  ^j'^'^^ted^  tb 

burgh.    The  commission  was  issued  by  the  Court  of  King's  judges  of  the 

Bench  (a),  directed  to  the  judges  of  the  Chamber  of  Com-  Commerce^of 

merce  of  the  city  of  Hamburgh,  or  any  two  or  more  of  *«'  city,  or 

aDv  two  of 
them,  and  directed  them,  *'  on  or  before  the  11th  day  of  them,  who 

July  ensuing  the  date  thereof,  to  examine*'  certain  persons  were  directed 

therein  named,  upon  interrogatories  on  their  oaths,  ''  and  examinations 

that  you  do  take  such  their  examinations,,  and  reduce  them  [°  ^3"  A« 

to  writing,  on  paper  or  parchment;  and  when  you  shall  have  wne  to  the 

so  taken  them,  you  are  to  send  the  same,  without  delay,  to  ^^^^^  11,^^/ 

our  Court  of  Kiug's  Bench,  closed  up  under  the  seals  of  ■?*^\  Theori- 

°  ,..,..,  .  .  .    &™  exami- 

any  two  or  more  of  you,  distinctly,  plainly  set  together,  with  nations  were 

the  interrogatories,  and  the  writ  to  be  filed  of  record."   The  ^^^^ffiJerTf^^ 
commission  also  directed  them  to  swear  the  interpreters  and  the  Chamber 
clerks,  faithfully  to  interpret  and  write  the  depositions  of  apSj^^^Tfor' 
the  witnesses  before  they  were  taken.    The  return  made  to  that  purpose, 
this  commission  was  entirely  in  German,  with  the  following  him  in  the  mi- 
heading:  nutesoftbe 
.    .                                         .                       .  Court,  and 
^  This  is  an  extract  of  the  minutes  to  which  the  certifi-  these  were 

cate  indorsed  on  the  commission  refers.  \S!L.     '  ^ 

juages  :-— 

"  D.  jF.  Worlee,  Assistant  Actuary."    Held,  that  a 
"  On  this  day,  Wednesday,  the  15th  July,  1835,  before  ^^^Sons, 

Messrs.  G.  G.  F.  F.  Schmidt  and  jD.  F.  fVeber,  members  attested  by  the 

above  officer, 
(a)  See  5  N.  &  M.  318;  S.  C.  3  A.  &  £.  807.  and  under  the 

seal  of  the 
Chamber  of  Commerce,  was  not  a  proper  return,  or  receivable  in  evidence. 
9.  Hie  commission  directed  the  Chamber  of  Commerce,  or  any  two  of  them,  on  or 
before  the  11th  July  then  ensuing,  to  examine  certain  witnesses.  The  Chamber  of  Com- 
merce met  on  the  11th  July,  and  appointed  two  commissioners  to  uke  the  examinations, 
and  on  the  15th  July  following  the  commissioners  met  and  the  witnesses  appeared 
before  them.  Sembie,  that  the  commission  had  continuance  from  the  11th  July,  as  the 
Court  would  not  intend  that  the  witnesses  were  not  summoned  on  the  11th,  and  the 
commission  adjourned  till  the  15th. 

S.  Sembkj  that  when  a  commission  to  examine  foreign  witnesses  is  issued  to  another 
country,  their  answers  retomed  to  the  Court  of  K.  B*  must  be  in  English. 


Clat 
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1837.  of  the  Chamber  of  Commerce  at  Hamburgh^  who,  by  an 
order  of  the  same  Court,  dated  the  1 1th  July,  1835,  granted 
at  the  request  of  Dr.  M.  Pohb,  on  behalf  of  R.  Clay  the 
Stbphsvsov.  younger^  of  Goole,  were  appointed  as  commissioners,  whilst 
by  the  same  order,  D.  F.  WorUe,  the  assistant  actuary,  one 
of  the  sworn  oflBcers  of  the  Cour^  was  added  to  the  com- 
mission, for  the  purpose  of  keepmg  the  minutes.'^  The 
depositions  then  followed,  as  taken  in  the  German  language, 
and  the  return  concluded  thus:  '^  Whereby  this  act  was 
closed  and  signed  by  the  conunissioners.  (Signed  on  the 
Minutes) 

G.  O.  F,  Schmidt,  Judge  of  the  Court  of  Commerce. 
D*  F.  Weber,  Judge  of  the  Court  of  Commerce. 
D.  F.  Worlie,  Assbtant  Actuary." 
'^  The  correctness  of  this  act,  and  that  the  same  entirely 
agrees  with  the  original  minutes,  is  hereby  attested. 

(Signed)        D.  F.  Worlee,  Assistant  Actuary.*' 

The  following  certificate  was  indorsed  on  the  return  itself: 

**  The  Court  of  Commerce  of  the  free  and  Hanseatic 

Town  of  Hamburgh  certifies  (or  attests)  the  execution  of 

the  herein  demanded  examinations  of  the  witnesses  Lang-- 

tme  and  Precht,  by  referring  to  the  extract  of  the  minutes 

annexed  herewith. 

D.  F.  Worlee,  Assistant  Actuaiy." 

Various  objections  were  taken  to  the  reception  of  these 
depositions,  which  were  repeated  in  the  Court  above.  The 
Lord  Chief  Justice  admitted  the  evidence,  and  he  directed 
the  jury  to  find  for  the  plaintiff,  with  liberty  to  the  defend- 
ants to  move  to  enter  a  nonsuit,  or  for  a  new  trial.  Wight'- 
man,  in  Michaelmas  term,  1835,  obtained  a  rule  accordingly, 
on  three  grounds :  1st,  that  the  exambation  of  the  witnesses 
were  not  taken  in  proper  time,  as  the  commission  directed 
them  to  be  taken  on  or  before  the  1 1th  July,  whereas  it  did 
not  commene*  (ill  fhe  15th  July;  ^ly,  that  the  return  was 
made  in  the  German  language;  Sdly,  that  the  examinations 
returned  were  only  copies;  4thly,  that  the  witnesses  were 
examined  on  German  interrogatories,  instead  of  being  exa- 
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mined  on  English  interrogatories,  and  the  interrogatories  and         1837. 
the  answers  then  translated  into  German.     He  also  moved 
on  the  merits  of  the  case,  which  the  decision  of  the  Court 
renders  it  unnecessary  to  go  into. 

Cresswell,  Alexander,  and  C/easlty,  on  a  former  day  (a)  in  Firet  point: 
this  term,  shewed  cause.  I.  The  commission  directed  the  commenced 
judges  of  the  Chamber  of  Commerce  to  examine  certain  >"  proper  time, 
witnesses,  on  or  before  the  1 1th  day  of  July,  and  the  return 
shews,  that  on  the  1 1th  day  of  July  proceedings  were  com- 
menced by  the  Court,  under  the  commission,  in  order  to 
this  examination,  which  was  proceeded  with  on  the  15th 
following.  Supposing  the  words,  therefore,  to  be  com- 
pulsory, and  not  directory,  the  Court  has  fully  complied 
with  the  terms  of  the  commission.  But  in  truth  the  date 
was  put  in  merely  to  expedite  the  Chamber  of  Commerce,  in 
order  to  get  their  return  in  time  to  try  the  cause  at  the 
ensuing  summer  assizes,  and  it  is  clearly  immaterial  on  what 
day  the  commission  was  executed.  Lord  Mansfield  has 
pointed  out,  that  when  the  time  is  not  essential  such  a  clause 
is  merely  directory.  ''  There  is  a  known  distinction  between 
circumstances  which  are  of  the  essence  of  a  thing  required 
to  be  done  by  an  act  of  parliament,  and  clauses  merely 
iireclory.  The  precise  time,  in  many  cases,  is  not  of  the 
essence;"  Rex  v.  Loxdale{b).  So  on  the  act  54  Geo.S, 
c.  84,  which  enacts  that  the  quarter  sessions  shall  be  holden 
in  the  week  next  after  the  11th  October,  Lord  Tenterden 
held,  that  these  words  were  directory  only,  and  said,  **  If  there 
had  been  negative  words,  declaring  that  the  sessions  should 
be  holden  at  no  other  time  but  that  specified,  they  would 
have  been  imperative,  but  that  the  words  used  were  only 
affirmative."     Rex  v.  Justices  of  Leicester  (c). 

IL  It  is  then  said  that  the  return  should  have  been  made  ?.^"^  P**!'*^' 
.„-.,_.,  ...  ,.  ,        ,      Whether  the 

m  English.     But  the  commission  does  not  direct  that  the  return  to  a 

commission  to 

(fl)  Friday,  June  2,  before  Lord  (6)  1  Burr.  445.  a  foreign  coun- 

DoinianC.  J.,  Utlledale,  PaUeson         (c)  9  D.  &  11.  779;  5.  C.  7  B.  try,  to  examine 

▼OL.  II.  O 
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18S7.        answers  should  be  returned  in  English.    The  answers  were 
taken  down  in  German  as  they  were  delivered,  and  an  inter- 
preter was  present  at  the  trial  to  translate  them.     [Patie^ 
son  J.  When  we  send  a  commission  to  a  foreign  country, 
we  expect  a  return  will  be  sent  to  us  which  the  Court  can 
take  notice  of,  not  one  in  a  foreign  language.     It  is  an  im- 
plied term  in  such  a  commission,  that  the  return  is  to  be  in 
English,  for  it  cannot  be  permitted  that  foreign  documents 
should   be  filed  on  our  records.]     In  the  commission  in 
Atkins  V.  Pa/mer{a),  there  was  an  express  provision  that 
the  answers  of  the  witnesses  should  be  returned  in  English, 
but  there  was  no  such  provision  here. 
Third  point:         III.  The  return  produced  was  under  the  seal  of  the  Court 
turn^is  noran    °^  ^^^  Chamber  of  Commerce,  the  original  of  which  re- 
original,  mained  on  the  records  of  the  Court,  and  which  therefore 
could  not  have  been  returned.     [Patteson  J.  That  was  the 
fault  of  the  parties  in  choosing  to  direct  the  commission  to 
the  Chamber  of  Commerce,  which  was  quite  contrary  to  what 
was  intended  by  this  Court.     We  expressly  said  we  will  not 
send  the  commission  to  the  Court  of  another  country,  but 
will  address  it  to  the  individuals  who  compose  the  Court,  and 
who  may  exercise  any  process  they  think  fit  (6).]     It  might 
be  that  the  members  of  the  Chamber  of  Commerce  would 
not  act,  unless  addressed  as  a  Court.     The   return  pro- 
duced was  equivalent  to  an  examined  copy  of  a  record, 
being  made  by  an  officer  of  the  Court.     The  objection  was 
not  taken  at  the  trial  that  it  was  not  original ;  and  although 
Lord  Denman  reserved  all  objections,  that  only  allows  ob- 
jections to  be  made  to  defects  inherent  in  the  return,  for  if 
this  objection  had   been  taken  at  nisi  prius,  it  might  have 
been  cured.     [Patleson  J.  This  is  an  inherent  defect  in  the 
return,  for  the  commission  directs  the  Court  to  take  the 
examinations,  and  to  return  the  same  to  the  Court  of  King's 
Bench.]     Under  these  words,  it  was  competent  to  send  an 
examined  copy.     In  Atkins  v.  Palmer(a),  where  a  com- 
mission was  sent  to  Leghorn,  to  examine  witnesses  on  in- 

(a)  4  B.  &  Aid.  377.        (b)  See  Clay  v.  Stephenson,  5  N.  k  M.  318. 
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teiTogatorieSi  and  to  reduce  the  examinations  into  writing, 
in  the  English  language,  and  to  send  the  same  to  England, 
it  might  have  been  supposed  that  the  only  way  of  complying  ^^ 

with  this  commission  would  be,  to  have  sent  the  answers,  Stephenson. 
taken  at  the  time,  with  the  translations  then  made,  but  the 
Court  held,  that  translations  of  the  answers,  made  six  weeks 
after  they  were  given,  were  sufficient.  Abbott  C.  J.  said, 
that  it  was  to  ''  be  presumed  that  the  commissioners,  chosen 
by  the  parties,  had  discharged  their  duty.''  What  greater 
security  can  the  Court  possess  of  having  the  proper  re- 
turn, than  an  examined  copy,  under  the  seal  of  the  Court? 
Abb<at  C.  J.  said  further,  in  that  case,  **  The  commission, 
in  the  first  place,  directs  them  to  take  the  examinations,  and 
reduce  them  into  writing,  in  the  English  language,  on  parch- 
ment, and  to  send  them  to  the  Court  of  Chancery.  Now 
that  cannot  be  understood  to  mean  that  they  are  to  send  the 
identical  paper  or  parchment  on  which  they  make  their 
minutes,  because  the  witnesses  may  occasionally  make  cor- 
rection in  their  testimony.  The  examinations  would  neces- 
sarily be  first  taken  in  a  rough  manner,  and  would  afterwards 
be  fairiy  copied  out.''  It  is  not  therefore  a  literal  compli- 
ance with  the  terms  of  the  commission  that  is  required. 
[Patieson  J.  If  we  are  to  take  this  examination  as  an  exa- 
mined copy,  it  is  the  copy  of  something  remaining  at  Ham- 
burgh, therefore  there  is  nothing  returned  to  us  at  all.  We 
must  take  it  either  as  a  return  or  as  a  copy  of  a  record 
remaining  at  Hamburgh.] 

Sir  F.  Pollock,  Wighiman,  and  Cowling,  contrii.  First  point. 
I.  Neither  the  Court  of  the  Chamber  of  Commerce,  nor  the 
commissioners,  did  as  they  were  directed  by  the  commission, 
namely,  examine  the  witnesses  there  named,  on  or  before 
the  1  Ith  July.  On  the  contrary,  the  two  commissioners 
never  met  for  that  purpose  till  the  15th  July,  which  was 
four  days  after  the  commission  expired.  The  witnesses  are 
directed  by  the  commission  to  be  examined  apart.  Sup- 
pose then  they  had  delayed  commencing  the  examination 

o2 
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1837.         ^1'  ^^  1  ^^^h  ftDcl  the  eumination  of  the  first  witness  had 
^*^^''^^'      taken  the  whole  day,  they  would  have  no  right  to  examine 

Of  AY 

^^  the  other  witness  on  the  following  day.     It  is  like  the  case 

Stiphekson.  of  an  arbitrator,  who  has  to  make  his  award  by  a  certain 
day,  and  who  delays  going  into  it  till  tlie  last  day,  thinking 
he  shall  be  able  to  complete  it  then;  but  if  he  fail  to  do 
so,  he  would  not  be  able  to  make  it  on  any  later  day. 
[Lord  Deuman  C.  J.  Suppose  the  commissioners  had  met 
on  the  1  lth»  and  had  adjourned  from  day  to  day  till  the  15th, 
it  surely  could  not  be  said  then  that  the  commission  had 
expired,  littledale  J  •  It  seems  to  me  that  if  the  commission 
were  commenced  on  the  1 1th,  as  it  appears  to  have  been, 
it  must  have  continuance  like  our  commission  of  assize,  which 
must  be  opened  on  a  certain  day,  but  we  are  not  bound  to 
try  all  the  causes  on  that  day.]  It  does  not  appear  that  the 
commissioners  did  any  thing  on  the  11  th  July;  all  that  was 
done  was  this^the  Court  appointed  commissioners  to  take 
the  case  on  the  15th.  The  document  itself  shews  that 
nothing  was  done,  [UtHedale  J.  What  is  there  to  shew 
that  the  witnesses,  who  were  examined  on  the  15th,  were 
not  summoned  on  the  II  th  ?  We  cannot  infer  that  they  were 
summoned  on  some  day  between  the  11th  and  the  15th,] 
Third  point.  I^'*  Then  as  to  the  return,  it  is  clear  that  Atkins  v. 
Palmer  {a)  is  distinguishable,  for  it  is  not  contended  here 
that  the  clerk's  rough  notes  of  what  took  place  should  be 
returned,  but  a  document  signed  by  the  commissioners  of 
the  examination,  as  directed  by  the  commission.  Tliis 
return  does  not  even  purport  to  be  an  original,  and  therein 
it  diflfers  from  AiJuns  v.  Palmer  (a). 

Cur.  adv.  vuli. 

Lord  Den  MAN  C.  J.,  on  a  subsequent  day  in  this  term, 
delivered  the  judgment  of  the  Court. 

We  decide  this  case  on  one  short  ground.  The  principal 
evidence  at  the  trial  arose  from  depositions  taken  under  a 
commission  to  examine  witnesses.    The  commission  directs 

(a)  4  B.  &  Aid.  S77. 
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the  coiuniissioners  to  take  the  examinations  and  reduce  them 

to  writing,  and  when  so  taken,  to  send  the  same  to  us. 

Now  it  is  clear  that  these  examinations  have  not  been  re-  «. 

turned  to  us;  but  copies,  bearing  the  certificate  of  an  officer  SxEPHBiiioir. 

appointed  for  the  purpose.     We  think  the  commission 

ought  to  be  executed  in  its  terms,  and  therefore  that  no 

copy  could  be  received  in  evidence.     There  must  therefore 

be  a  new  trial. 

Rule  absolute  for  a  new  trial. 


Doe,  on  the  several  demises  of  John  Winder  and  Mary 
his  Wife,  v.  Robert  Lawes. 

TH  is  was  an  action  of  ejectment,  tried  before  Lord  Den-  ,    h  ^!**  ^^^' 

.  .  lowing  bequest 

num  C  J.y  at  the  spring  assizes  for  the  county  of  Surrey,  in  in  n  codicil, 

the  year  1835.  "?«'''%*'!: 

-*  inise,  and  be- 

The  action  was  brought  to  recover  possession  of  one  un«  queath  to  S. 

divided  third  part  of  certain  copyhold  premises,  situate  at  \[^^  t^tator,) 

Kingston  Bottom,  and  held  of  the  manor  of  Ham,  in  the  ?'(?y  "MI' 
,  ^  hoU  in  H.^ 

county  of  Surrey.  passes  onljr  a 

The  declaration  contained  two  demises  by  the  lessors  of  |l|®  "^*f  Ij 

''  the  copjhold 

the  plaintiff;  one  on  the  24th  day  of  November,  18£a;  the  property, 
other  on  the  31st  day  of  December,  1834.     A  verdict  was  nolne^sarily 

found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  shewing  that 

^«      ^  a,      .  such  was  not 

on  the  following  case.  the  intention 

of  the  testator* 

2.  Where  the  reversion  in  fee  of  a  cop^hc»ld,  expectant  on  a  life  estate,  rests  by  devise 
in  the  tenant  for  life,  who  has  been  admitted  es  tenant  for  life,  the  life  estate  is  metiged, 
and  another  admittance  in  respect  of  the  estate  devised  is  necessary. 

3.  An  heir  at  law  to  a  cop^rhold  maj  devise  his  reversion  without  admittance. 

4.  P.  seised  in  fee  of  a  copyhold,  devised  it  to  S,  for  life  and  died,  the  reversion 
descended  on  his  son^  who  devised  it  to  S.  the  tenant  for  life,  who  had  been  pre- 
viously admitted  to  the  life  estate,  but  who  was  never  admitted  to  the  estate  in  fee. 
By  her  will,  S,  devised  the  estate  in  fee  to  ^.,  B.  and  C.  jointly,  the  two  latter  of  whom 
were  her  heirs  at  law.  The  three  devisees  were  admitted  each  to  an  undivided  third 
of  the  copyhold,  to  the  uses  of  the  will  of  S. : — Held,  that  the  admittance  of  the  tenant 
for  life  did  not  do  away  with  the  necessity  for  another  admittance  on  the  descent  of  the 
estate  in  fee,  and  therefore  that  S.  had  not  a  devisable  estate  in  the  copyhold ;  but  held 
also,  that  as  B.  and  C.  had  been  admitted  to  two-thirds  of  the  copyhold,  falthoui>h 
admitted  as  devisees,)  yet  as  they  were  the  heirs  of  P.  the  prior  devisor,  their  admit- 
tance had  relation  to  the  will  of  the  first  devisor,  and  that  they  were  entitled  to  two- 
thirds  of  the  estate. 
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1837.  Mary  Winder  (the  lessor  of  the  plaintiff)  is  one  of  three 

sisters  of  Philip  Cawston  the  elder,  hereinafter  mentioned, 
and  one  of  tlie  aunts  and  coheiresses  of  Philip  Cawston  tlie 
younger,  hereinafter  mentioned,  and  claims  the  property 
in  question,  as  such  coheiress^  by  descent. 

The  case  then  stated  the  custom  of  the  manor  as  to 
descents. 

On  the  30th  November,  1804,  the  Earl  Dysari,  the  lord 
of  the  manor  of  Ham,  granted  to  Philip  Cawston^  the  elder, 
two  pieces  of  the  waste  part  of  the  manor;  to  hold  to  him 
and  his  heirs^  at  the  will  of  the  lord,  according  to  the  cus- 
tom of  the  manor,  at  the  yearly  rent  of  \0s.  Philip  Caw' 
$lon  was  thereupon  admitted  to  these  copyholds ;  and  on 
the  5th  December  following  surrendered  them  to  the  use 
of  his  will. 

Philip  Catcston  had  made  his  will  before  the  above  grant 
was  made,  namely,  on  the  29lh  September,  1791*  He 
afterwards  made  two  codicils,  both  of  >\hich,  as  also  the 
will,  are  in  his  own  handwriting.  The  first  of  these,  dated 
1^8th  October,  1 799,  relates  only  to  personalty ;  but  by  the 
second,  dated  20th  September,  1805,  (which  was  duly  at- 
tested,) he  devised  the  property  to  his  wife. 

The  case  then  set  out  his  will  at  length :  the  following 
are  the  clauses  material  to  the  present  case  :— 

*^  I  give  and  bequeath  to  Sarah,  my  dearly  beloved  wife, 
my  freehold  in  Hertfordshire  and  estate  in  Petty  France, 
Westminster;  all  my  right  and  title  to  the  Robin  Hood 
premises  in  Kingston  Bottom,  in  the  parish  of  Ham,  (county 
of  Surrey,)  and  all  my  household  furniture,  together  with 
my  clothes  and  book  debts,  and  my  plate  and  stock  in  trade; 
whom  I  likewise  constitute,  make  and  ordain  the  sole 
executpix  of  this  my  last  will  and  testament,  by  her  freely  to 
be  possessed  and  enjoyed  during  her  life,  and  at  her  demise 
my  children  to  have  equal  share.  If  my  loving  children  ' 
die  before  their  mother,  Sarah  Cawstott,  she  is  at  her  free 
will  to  give  and  bequeath  the  aforesaid  property  to  home  (a) 
she  please  (t/).    And  I  do  hereby  utterly  disallow,  revoke  and 

(<i)  Sic. 
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disannul  all  and  every  other  former  testaments,  wills,  &c.,        ]8d7. 
and  no  other  to  be  my  last  will  and  testament.     Dated 
29th  September,  1791.  P.  Cawston  (l.s.)  '' 

**  N.  B.  I  likewise  give,  demise  and  bequeath  to  Sarah, 
my  dearly  beloved  wife,  all  monies  in  the  hand  of  Biddulph^ 
Cocks  and  Ridges  bankers,  Charing  Cross,  and  money  that 
may  at  any  time  be  put  into  the  Bank  of  England  or  lodged 
elsewhere.     October  28th,  1799>  P.Cawiton!* 

"  I  likewise  give,  demise  and  bequeath  to  Sarah  Cawston, 
my  dearly  beloved  wife,  all  my  Copyhold  in  the  hamlet  of 
Ham,  in  the  parish  of  Kingston  and  in  the  county  of  Surrey, 
and  likewise  all  monies  lent  out  upon  mortgage  bonds  or 
notes  of  band.  P.  Cawston,  Dated  this  day  the  20th  day 
of  Sept.  1805." 

Philip  Cawston  had  only  two  children,  viz.  Philip  Caw* 
ston  and  Sarah  Cawston.  The  latter  died  an  infant,  of  the 
age  of  six  years,  some  time  before  her  father* 

In  the  year  1811  the  testator  died,  leaving  his  widow  and 
his  son  Philip  Cawston  surviving ;  and  his  will  and  codicils 
were  proved  by  his  widow  and  executrix  in  the  Prerogative 
Court  of  Canterbury  on  the  14th  of  June,  1811. 

On  the  Idth  June,  1812,  at  a  court  held  for  the  manor, 
the  homage  presented  the  death  of  Philip  Cawston,  and  at 
the  same  court  Sarah  Cawston,  by  Philip  Cawston  her  son, 
came  and  brought  into  court  the  probate  of  Philip  Caw^ 
stones  will,  and  was  admitted  to  hold  the  same  accordingly 
to  the  will  of  the  said  Philip  Cawston,  her  late  husband, 
deceased,  at  the  will  of  the  lord,  according  to  the  cus- 
tom, &c. 

The  said  Sarah  Cawston  never  surrendered  the  said  pre- 
mises to  the  use  of  her  will. 

Philip  Cawston,  the  son,  was  never  admitted,  as  tenant  in 
reversion  or  otherwise,  to  the  said  copyhold  premises,  nor 
were  they  surrendered  to  the  use  of  his  will,  which  is  dated 
18th  March,  1811,  and  is  in  the  following  terms: 

"  I  do  constitute  and  appoint  my  beloved  mother,  Sarali 
Cawston,  whole  and  sole  executrix  to  this  my  will ;  and  fur^ 
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1837.  ther,  I  do  hereby  bequeath  aad  give  unto  my  said  mother 
and  executrix  all  and  singular  my  whole  and  sole  property  I 
may  die  possessed  of,  or  havmg  right  or  title  to,  in  money, 
goods,  clothes,  leasehold,  copyhold  or  freehold,  bank  stock, 
annuities,  mortgages,  bonds,  notes,  or  any  hereditary  pro- 
perty I  may  either  die  possessed  of  or  have  any  legal  claim 
or  expectation  to  the  same.  As  witness  my  hand  and  seal, 
this  18th  day  of  March,  in  the  year  of  our  Lord  1811. 

Philip  CawUon  (u  s.)  " 

Amongst  the  ''Rules  of  Customes"  pertaining  to  the 
manor  is  the  following,  viz. 

''  VI L  The  seventh  part  of  our  custom  is,  that  if  any 
tenant  which  holdeth  land  of  our  sovereign  lord  the  king  do 
suertt  out  of  the  said  court  without  licence  of  the  lord  of 
the  soil,  he  to  forfeit  all  his  copyholde  which  he  hath  lying 
within  the  lordship,  except  it  be  brought  out  by  the  com- 
mandment of  the  king  or  his  most  honourable  counsel,  and 
furthermore,  whether  he  came  to  it  by  inheritance  or  by 
purchase;  and  so  holding  it  to  him,  his  heirs  or  assigns, 
and  so  at  the  hour  of  his  death  deliver  a  surrender  to  his 
next  heir,  and  if  so  be  that  after  the  death  of  any  such 
tenant  the  heir  doth  give,  set  or  lay  to  mortgage,  any  copy- 
hold land,  lying  within  any  of  the  said  lordships,  before  the 
said  heir  be  admitted  and  hath  paid  his  fine,  according  to 
the  custom  and  manor  of  the  said  lordships,  that  then  their 
sale,  grant,  surrender  or  mortgage,  made  by  the  said  heir, 
shall  stand  clearly  void  and  of  none  effect  by  our  custome." 

Sarah  Cawston  was  not  admitted  under  the  will  of  her 
son,  nor  did  she  prove  his  will.  She  died  on  25th  October, 
1825;  and  on  25th  February,  1826,  letters  of  administra-* 
tion,  with  the  will  annexed,  of  Philip  Cawston  the  younger, 
were  granted  to  her  executors,  Samuel  Baxter  and  George 
Smallboftes. 

On  the  2nd  July,  1824,  Sarah  Cawstoti  made  her  will, 
whereby  she  devised  all  her  estates,  freehold  and  copyhold, 
to  Samuel  Holdeti,  Daniel  Cork  and  Samuel  Baxter,  (the 
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two  last  of  whom  were  the  nephews  snd  heirs  at  law,)  who  1837. 
at  a  court  of  the  manor,  held  on  the  18th  July,  1826,  pro- 
duced the  letters  of  administration,  with  the  will  annexed, 
of  PhUip  Cawston  the  son,  and  paid  to  the  lady  of  the 
manor  their  fine  upon  the  neglected  admission  of  Philip 
Cawston  the  son,  and  were  severally  admitted  (a)  to  an  un- 
divided third  of  the  copyholds  in  question. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  be  entitled  to  recover.  If  the  Court  be  of  opinion 
that  he  is,  then  the  verdict  is  to  stand ;  if  the  Court  should 
be  of  opinion  that  he  is  not,  then  a  nonsuit  to  be  entered. 

The  case  was  argued  in  Michaelmas  term  (6)  last,  by 

Mansel,  for  the  lessors  of  the  plaintiff.  The  reversion  in 
fee  in  this  case  did  not  vest  in  Mrs.  Cawston  under  her  son's 
will,  who,  it  appears,  was  never  admitted  to  the  copyhold 
b  question.  Therefore,  although  the  words  in  the  will  of 
Cawsion  the  younger  are  large  enough  to  pass  the  fee,  as  he 
never  was  admitted,  the  devise  by  him  was  void.  The  words 
therefore  of  the  codicil  to  Cawston  the  elder*s  will,  only,  are 
to  be  looked  at.  Now,  although  he  uses  the  word  ''  copy- 
hold" only,  it  is  submitted  that  he  meant  it  merely  as 
descriptive  of  his  property,  and  therefore  Mrs.  Cawston  took 
only  a  life  estate  under  it ;  to  which  life  estate  'iAxz.Cawston 
was  admitted.  If  that  be  so,  Philip  Cawston  the  younger 
was  heir  at  law  of  Cawston  the  elder,  and  he,  having  died 
before  his  mother,  endeavours  to  bequeath  his  reversion  in 
the  copyhold  to  her ;  but  that  he  could  not  do,  as  he  never 
was  admitted  and  never  surrendered  to  the  use  of  his  will. 
The  devise  to  her  therefore  is  inoperative ;  and  Mrs.  Winder 
is  entitled  to  recover  as  ond  of  the  heirs  at  law  of  Philip 
Cawston  the  younger. 

(«)  Meaning  that  each  was  ad-     tancea,  which  were  famished  to 
mitted  to  one  undivided  third  of     the  Court  after  the  ailment, 
the  entiretj,  as  appeared  by  copies         (6)   Friday,  Nov.  18th,  before 
of  the  court  roils  of  these  admit-     Lord  Denman  C  J.,  Patlsscmf  Wil- 
liams and  Coieridgs  Js. 
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1B87.  ^^  Hodgson  coDlM.     Mrs.  Cawsion,  at  ibe  time  of  ber 

deatii,  bad  a  devisable  estate  in  tbe  copybold  in  question, 

eitber  b>  baviog  taken  an  estate  in  fee  umkr  ber  busbaod's 

will,  or  by  acts  done  between  her  and  ber  son. 

First  poiut:  I.  The  argument  in  bebalf  of  tbe  devisee,  in  tbe  caae  of 

'<an  nwcopy-   ^^  ^*  HazUtDOod  {a),  shew  ihtit  general  words  like  these 

hold"  pass  the  used  in  the  codicil  to  CawsioH  tbe  elder's  will,  are  a  devise 
fee. 

of  tbe  testator's  whole  estate.    Tbe  rule  of  construction 

is,  that  when  tbe  words  used  may  be  a  description  of  tbe 
whole  interest  of  the  testator,  they  are  a  devise  of  bts 
whole  estate;  if  they  are  merely  descriptive  of  the  land, 
they  carry  less.  In  bis  will  be  uses  these  words;  " I  give 
and  bequeath  to  Sarah  my  wife  my  freehold  in  Hertford- 
shire, and  my  estate  in  Petty  France,"  be  also  gave  all 
his  personalty,  but  limited  that  expressly  to  a  life  estate 
with  a  gift  over  to  tlie  children.  He  then  makes  two 
codicils,  by  the  first  of  which  be  gives  to  his  wife  other 
personal  property,  not  limiting  the  gift  to  her  life;  aud 
by  the  second  he  gives,  demises,  and  bequeaths  to  ber  all 
his  copyhold.  Now  it  must  be  admitted  that  when  a  tes- 
.  tator  devises  all  his  estate,  the  absolute  interest  passes.     It 

is  to  be  inquired  then,  whether,  under  the  words  ''  all  my 
copyhold,"  the  whole  interest  would  pass.  If  copybold  is 
an  adjective  (as  it  may  be  as  well  as  freehold),  it  may  be 
supplied  with  the  word  ''estate,"  in  which  case  it  is  clear 
Mrs.  Cawston  would  take  an  estate  in  fee.  If  it  be  a 
substantive  it  is  still  stronger  against  the  lessor  of  tbe  plain- 
tiff;  for  in  his  will  tbe  testator  uses  the  words  **  freehold  aud 
estate"  synonymously  to  express  bis  whole  interest  in  those 
properties,  giving  all  his  estate  in  them  to  bis  wife  for  her 
life :  he  uses  the  word  "copyhold"  in  the  codicil  in  tbe  same 
sense,  but  without  any  limitation.  Tbe  interest  which  he 
had  in  his  copyhold  was  an  estate  to  himself  and  his  heirs, 
the  whole  of  that  tberefore  he  has  given  to  bis  wife  by  the 
codicil.     His  will  shows  that  he  knew  how  to  give  a  life 

(a)  1  N.  &  P.  353.    That  case      the  Court  when  this  case  was  ar- 
had  not  received  the  decision  of     gued. 
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estate  only  when  he  wished ;  the  conclusion  therefore  is        1837. 
irresistible,  that  he  intended  to  give  his   wife   his  whole 
estate  in  his  copyhold  property.     If  that  be  so,  the  widow 
was  duly  admitted,  and  made  her  will  after  the  statute  55 
Geo.  3,  c.  \9^,  was  passed. 

II.  But  if  it  should  be  held  that  Mrs.  Catcston  took  only  Second  point: 

•^   An  heir  at  law 
a  life  estate  in  the  copyhold,  the  reversion  after  her  life  estate  may  devise  his 

vested  in  her  son  as  heir  at  law,  from  whom  she  takes  as  de-  ^^py^j^oM  '"  ^ 

visee,  for  it  cannot  be  disputed  that  an  heir  at  law  can  devise  without  ad- 

a  copyhold  without  admittance ;  Right  v.  Banks {a)'^  and  in 

King  V.  Turner  {b),  laord  Brougham  approved  in  strong  terms 

of  Right  V.  Banks,  and  repelled  the  statement  that  any  new 

view  of  legal  principles  was  taken  in  that  case.   But  it  may  be 

urged,  that  the  will  of  P.  Cawston^  the  son,  was  prior  to  the 

statute  55  Geo.  3,  c.  19^.     It  is  true  that  in  Doed.  Smith  v. 

Birdie)  this  Court  took  a  distinction  between  wills  made 

before  and  after  the  statute,  as  regards  a  devise  in  general 

words,  holding,  that  in  the  former  a  general  devise  would 

not  pass  unsurrendered  copyholds,  although  the  testator 

was  alive  after  the  statute  passed.     In  the  present  case, 

however,  although  the  will  was  made  before  the  statute,  it 

contains  an  express  devise  of  copyholds.     It  is  therefore 

clear  that  an  heir  may  devise  without  having  been  admitted. 

III.  But  here,  Philip  Cawston  the  younger  was  in  law  xiiird  point: 

admitted,  and  tliat  is  an  important  point  with  reference  Theadmit- 

T  o       »    ^  tance  of  tenant 

to  another  part  of  the  case.      In  1812,  Sarah  Cawston  for  life  is  an 

was  admitted  to  the  copyhold,  to  hold  the  same  according  fj^^^^^^n- 

to  the  will  of  her  husband;   and   it  cannot  be  disputed  er. 

that  the  admission  of  a  tenant  for  life  is  the  admission 

of  those  in  remainder;  Co.  Com.  Copyholder,  s.  41.     In 

Church  v.  Mundy  (J),  Sir  W,  Grant  M.  R.  recognized  this 

doctrine,  and  said  that  there  were  many  cases  establishing 

that  the  admittance  of  the  particular  tenant  was  an  admits 

tance  of  the  remainder-man.     There  can  be  no  sound  dis- 

tinctioD  between  a  remainder-man  and  a  reversioner,  for 

(a)  3  B.  &  Ad.  664.  (c)  2  N.  &  M.  679;  S.  C  5  B. 

(6)  1  My.  &  K.  456.  &  Ad.  695. 

(i)  18  Ves.  426. 
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Fourth  point: 
An  admitted 
tenant  for  life 
requires  no 
fresh  admit- 
tance, if  the 
reversion  de- 
scends upon 
him. 
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Ibej  are  both  in  of  the  same  seisin  with  the  particular 
estate.  The  admittance  of  the  mother  therefore  was  an 
admittance  of  the  son  as  heir,  if  he  required  an;  admittance, 
and  it  follows  that  it  was  an  admittance  in  respect  of  the 
same  fee;  it  maj  be  equally  proved,  that,  although  the 
admittance  of  Mrs.  Cawston  was  after  the  date  of  her  son's 
will,  still  it  would  (if  necessary)  enure  as  his  admittance 
prior  to  his  will,  for  it  has  been  held  frequently,  that  admit- 
tance relates  back  to  the  surrender  in  compliance  with 
which  it  is  granted ;  The  King  v.  Mildmay  {a),  and  Carr  v. 
Singer  (b).  In  the  latter  case^  Willa  C.J.  laid  it  down  that 
admittance  has  a  retrospect  to  the  surrender  to  all  intents, 
so  that  where  there  is  a  will  and  an  admittance,  the  ad- 
mittance relates  to  and  has  effect  from  **  the  time  of  the 
surrender,  not  from  the  death  of  the  testator.''  But  it  is- 
not  necessary  to  carry  the  doctrine  so  far  in  this  case,  for  it 
cannot  be  doubted  that  it  would  relate  to  the  death  of  the 
husband  (P.  CawttoHt  sen.),  at  which  time  his  will  (under 
which  the  wife  took)  began  to  operate,  and  the  descent  (by 
which  the  son  took)  also  operated.  Philip  Cawston  the 
younger,  therefore,  stood  as  an  admitted  heir  from  the  death 
of  his  father,  and  (even  laying  aside  his  character  of  heir)  his 
will  was  capable  of  operating  on  the  copyhold.  By  his 
will  he  devises  tliis  property  in  express  terms  to  his 
mother,  therefore  the  devise  does  not  fall  within  the 
distinction  taken  in  Doe  d.  Smith  v.  JSird{c). 

IV.  It  is  now  to  be  considered,  for  the  first  time,  what  the 
effect  is  of  a  devise  by  a  reversioner  to  a  tenant  for  life  of  a 
copyhold.  If  it  were  a  freehold  it  might  operate  as  an  en- 
largement of  the  prior  estate,  and  it  should  be  the  same  in 
a  copyhold.  The  widow  was  an  admitted  tenant  at  least  to 
an  estate  for  life,  and  it  may  be  held,  that  the  devise  to  her 
in  fee  was  not  a  merger  of  the  previous  estate,  if  the  con- 
sequence of  its  being  a  merger  would  be  to  make  a  fresh 
admittance  necessary.      If  il.   is   particular  tenant  of  a 


(o)  2N.&M.  7T8;  S.C.5B, 
&  Ad.  S54. 
(6)  2  Ves.  sen.  603. 


(c)  2N.&M.  679;  5B.&Ad. 
695. 
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freehold  estate,  and  B.  in  the  remainder,  and  B.  releases  to        1837. 
A.,   A.  18  not  disseised  of  his  previous  estate,  but  becomes      ^^^^ 
seised  of  the  fee  simple,  and  seised  of  the  same  fee  of  v. 

which  his  former  estate  was  part,  existing  by  the  force  of  Lawbs. 
the  same  livery ;  and  although  in  general  there  is  a  merger 
of  the  particular  estate,  it  is  otherwise  when  the  nature  of 
the  particular  estate  or  the  intention  of  the  parties  precludes 
a  merger.  What  reason  can  there  be  why  the  same  rules 
should  not  apply  to  copyholds;  as  to  which  admittance  cor- 
responds with  livery  (both  being  the  investiture  of  the 
tenant),  and  the  circumstance  of  the  admittance  having  been 
taken,  and  the  lord's  fine  paid,  may  well  be  held  to  preclude 
the  intention  to  merge.  What  ground  could  there  be  for  a 
fresh  admittance  except  for  fees,  as  the  lord  had  already  ac- 
cepted Mrs.  C.  as  a  tenant,  and  it  matters  not  to  him  whether 
she  was  tenant  for  life  or  in  fee,  as  he  is  always  entitled 
to  his  fine  for  admission  on  the  death  of  the  tenant,  whether 
tenant  in  fee  or  for  life.  Mrs.  Cawsion  therefore  was 
seised  of  the  whole  estate.  It  is  moreover  to  be  observed 
with  reference  to  this  part  of  the  case,  that  she  was  admitted 
as  tenant  (in  doubtful  words  perhaps),  according  to  the  will 
of  her  husband ;  but  it  is  conceded  that  it  could  only  operate 
as  the  admittance  of  her  as  tenant  for  life,  if  the  Court  shall 
decide  that  she  took  only  a  life  estate,  because  even  if  the 
admittance  were  wrongly  expressed,  it  would  enure  accord- 
ing to  her  true  title  (a).  Nevertheless,  her  admittance  ope- 
rated through  the  whole  estate  then  vested  in  herself  and  her 
son ;  and  as  that  was  the  same  estate  which  she  had  at  the 
time  of  her  death,  a  fresh  admittance  would  have  been  per- 
fectly nugatory,  and  could  not  have  been  made  without  a  sur- 
render from  her,  which  the  lord  had  no  right  to  demand. 
Her  will  therefore  gave  a  good  title  to  the  devisees  men- 
tioned in  it,  directly  they  were  admitted,  which  it  is  found  Fifth  point: 
they  bave  been.  S^^t?;;;, 

Lastly,  the  case  finds  that  Mrs.  Cawsion  made  her  will,  heira  and  a 

and   devised   all   her  estates,  freehold   and   copyhold,  to  as  devisees, 

enures  as  an 
(a)  Church  v.  Jlfimii^,  19  Ves.  4S6.  admittance  of 

the  two  heirs. 
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1837.  S.  IL,  D.  C,  and  S.  B.  (the  two  last  of  whom  are  her 
heirs  at  law),  who  were  severally  admitted  each  to  au 
undivided  third  of  the  copyhold  in  question.  Therefore 
even  supposing  this  will  to  be  inoperative,  it  is  contended 
that  the  legal  estate  would  still  be  in  the  customary  heirs  of 
Mrs.  Cawsion;  because,  on  the  principle  already  stated,  the 
admission  of  the  heirs  and  the  third  devisee  would,  accord- 
ing to  Church  v.  Muady  (a),  enure  as  an  admittance  of  the 
coheirs  only  according  to  their  title  in  fact,  and  the  admit- 
tance of  the  third  devisee  would  be  a  nullity. 

Mamel  in  reply.  Sarah  Cawsion  was  only  admitted 
according  to  the  will  of  her  husband ;  that  is,  as  tenant  for 
Third  point,  life.  The  admittance  of  a  tenant  for  life  has  never  been 
held  to  go  further  than  to  admit  a  remainder-man.  This 
proposition  seemed  assented  to  on  all  sides  in  Doe  d.  Whit^ 
bread  v.  Jenney  (6),  and  a  passage  from  Co.  Com,  Cop.  is  re- 
ferred to  in  the  note(c),  to  shew  that  the  admission  of  tenant 
for  life  is  not  an  admission  of  the  heir.  The  reason  is,  that 
the  particular  estate  of  the  tenant  for  life  and  that  of  the 
remainder-man  make  but  one  estate.  The  reversioner  comes 
in  on  a  new  estate,  upon  which  the  lord  is  entitled  to  his 
fine. 

Ctir.  adv.  vulL 

Lord  Denman  C.  J.,  in  this  term,  delivered  the  judg- 
ment of  the  Court. — It  is  admitted  in  this  case,  that  the 
lessor  of  the  plaintiff,  Mary  Winder,  as  one  of  the  cus- 
tomary co-heiresses  both  of  Philip  Cawston  the  father,  and 
Philip  Cawsion  the  son,  has  a  good  title  to  the  copyhold 
in  dispute ;  unless  the  inheritance  of  it  has  been  effectively 
disposed  of,  either  by  the  last  codicil  to  the  will  of  the 
former,  or  by  the  will  of  the  latter.  Two  points  have  ac- 
cordingly been  made  in  the  argument  for  the  defendant, 
the  first,  that  an  estate  in  fee  passed  by  the  codicil  to  the 
will  of  Philip  Cawsion  senior  to  Sarah  Cawsion,  under 

(fl)  12  Ves.  426.  (c)  5  East,  527. 

(6)  5  East,  522. 
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whom  the  defendants  claim  ;  the  second,  which  arises  only 
if  the  first  is  not  sustainable,  that  she  took  the  same  estate 
under  the  Mill  of  her  son,  and  that  it  has  passed  to  the 
defendants,  or  some  of  them. 

The  codicil  is  as  follows  :  ^  I  likewise  give  8cc.  to  Sarah,  First  point. 
my  dearly  beloved  wife,  all  my  copyhold  in  the  hamlet  of 
Ham,  in  the  parish  of  Kingston,  and  in  the  county  of 
Surrey,  and  likewise  all  monies  lent  out  upon  mortgage, 
bonds,  or  notes  of  hand."  It  was  contended,  that  the 
words  ''  all  my  copyhold ''  were  equivalent  "  to  all  that  I 
hold  by  copy,"  and,  if  so  read,  even  by  themselves  must  be 
taken  to  import,  not  merely  the  land  so  held,  but  the  interest 
m  the  land,  i  e.  the  estate ;  that  this  meaning,  if  doubtful 
in  itself,  was  rendered  clear  by  the  juxta-position  in  the 
same  sentence  of  the  words  ''  all  monies  lent  out  upon 
mor^ge,  &c.;''  as  to  which  it  was  clear  that  the  tes- 
tators whole  interest  would  pass  absolutely  to  Sarah 
Cawnton,  Moreover,  reading  the  codicil  in  question  with 
the  will  itself  and  the  prior  codicil,  it  is  said  that  a  clear 
intention  on  the  part  of  the  testator  may  be  collected  to  die 
intestate  as  to  no  part  of  his  property,  and  further,  that  in 
the  will  itself,  where  there  was  an  intention,  both  as  to  realty 
and  personalty,  to  limit  the  interest  of  the  wife,  first  given 
her,  to  a  life  estate,  the  testator,  an  illiterate  person,  making 
fait  own  will,  has  evinced  his  own  understanding  of  the  manner 
m  which  such  an  intention  might  properly  be  carried  into 
effect,  by  adding  express  words  of  restraint;  and  that  a  con* 
trary  intention  to  give  the  whole  interest  must  be  inferred 
firom  the  absence  of  any  such  words  in  the  codicil  in  question. 

The  argument  therefore  for  the  defendant  rests  upon 
the  import  of  the  express  words,  and  upon  the  evidence 
of  mteution  to  be  collected  from  the  face  of  the  will.  We 
are  of  opinion,  that  the  words  themselves,  even  read  as 
we  are  desired  to  read  them,  and  conjoined  with  the  other 
bequest  in  the  same  sentence,  are  not  sufficient  to  carry  the 
fee — the  property  appears  to  us  to  be  described  only  by 
its  tenure  and  local  situation,  and  that  these  words  of  de* 
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18S7.        scription  do  not  include  the  quantity  of  interest  in  the 
^^^"^^      tesUtor ;  see  Righi  v.  Sideboiham  (a).    In  Doe  v.  Child  (b) 
V.  and  Doe  v.  Wrightic),  where  the  same  devise  received  a  con- 

^^^  struction  by  the  Courts  of  Common  Pleas  and  King's 
Bench,  the  words  ''  all  my  lands,  freehold,  copyhold  and 
leasehold,  in  the  county  of  Essex,''  were  held  to  pass  only 
an  estate  for  life  in  the  freehold  and  copyhold;  and  in 
Doe  d.  Norris  v.  Tucker  (d),  a  case  very  much  resembling, 
but  somewhat  stronger  than  the  present,  a  devise  to  sons 
''  share  and  share  alike,  equally  to  be  parted  between  them," 
(after  the  death  of  the  testator's  wife)  of  the  **  above  be- 
queathed lands,  goods  and  chattels,"  was  held  to  give  them 
only  an  estate  for  life,  though  the  ''above  bequeathed 
lands  "  were  first  specifically  bequeathed  for  life  as  "  my 
freehold  esiate  called  Pouncetts."  The  argument  therefore 
is  reduced  to  the  evidence  of  intention,  and  certainly  no  one 
can  read  the  w*ill  and  codicils  attentively,  without  forming 
at  least  a  strong  opinion  that  the  testator  intended  to  give  to 
his  wife  the  whole  and  absolute  interest  in  the  copyhold 
in  question ;  but  cases  too  clear  and  numerous,  and  stand- 
ing on  too  strong  a  principle  to  be  overruled  by  us,  have 
decided,  that  where  the  words  used  by  a  testator  in  any 
devise  can  be  satisfied  by  understanding  them  in  their 
ordinary  meaning,  (and  if  the  words  be  technical,  the  tech- 
nical is  their  ordinary  meaning,)  and  where  the  whole  of  the 
will  does  not  make  it  a  necesiary  inference  that  they  were 
used  in  any  other,  the  Court  cannot  give  them  any  other. 
Our  duty  is  to  ascertain  the  intention  of  the  testator  by 
what  he  has  written ;  and  in  so  doing,  for  the  sake  of  uni- 
formity of  decision,  we  must  take  him  to  have  used  his 
language  in  its  ordinary  meaning,  if  it  bears  any,  and  unless 
by  so  doing  we  necessarily  contradict  4n  over-ruling  inten- 
tion unequivocally  expressed  in  the  context.  Tried  by  this 
rule,  we  think  it  clear  that  a  life-estate  only  in  the  copy- 
hold in  question  passed  by  the  codicil,  and  we  therefore 

(a)  1  Dougi.  759.  (c)  7  T.  E.  64. 

(6)  1  N.  R.  S35.  (<0  3  B.  &  Ad.  473. 


TRINITY  TERM,  VII  WILL.  IV.  207 

proceed  to  the  second  and  more  important   point  in   the         18dr. 
argument  for  the  defendant.  ^!^ 

This  second  point  is,  that  Sarah  Cawston  took  an  estate  v. 

iu  fee  in  the  copyhold,  under  the  will  of  Philip  Cawitou  I-awes. 
her  son,  which,  it  was  not  disputed^  contained  words  suffi-  Second  point, 
ciently  large  for  the  purpose.  This  assumes  that  the  rever- 
sion descended  on  him,  and  the  facts  stand  thus : — Sarah 
was  admitted  "  to  hold  according  to  the  will  of  her  hus* 
band ;"  the  heir  at  law  was  never  separately  admitted,  nor 
did  he  ever  surrender  to  the  use  of  his  will.  In  1811,  and 
before  the  admission  of  Sarah,  he  made  his  will,  and  de« 
vised  the  reversion  to  her  in  fee,  and  died  in  1819.  She 
was  not  admitted  under  that  will,  nor  did  sjie  administer  to 
it,  but  she  devised  over  to  the  defendants  {a),  by  a  will  made 
in  18£4,  and  died  in  1825.  Two  of  the  defendants  (a)  are 
her  customary  coheirs,  and  all  have  been  admitted. 

As  the  will  of  Ph.  Cawsion,  junior,  contains  an  express 
devise  of  copyholds,  and  he  died  after  the  passing  of  the  55 
Geo.  3,  c.  192,  it  seems  clear,  upon  the  words  of  that  sta- 
tute,  and  the  authority  of  Doe  v.  Bird  (b),  that  the  mere 
want  of  a  surrender  by  him  would  be  cured :  but  it  was 
contended,  in  the  first  place,  that  his  devise  without  sur- 
render was  inoperative  for  want  of  his  previous  admission. 
Now,  unless  there  be  a  distinction  in  principle  as  to  this 
point,  between  the  devise  of  an  estate  which  has  descended 
in  possession  on  the  heir  at  law,  and  that  of  a  reversion  so 
descending,  the  case  of  Right  v.  Banks  (c)  is  a  direct  and 
considered  authority  that  admittance  is  not  necessary.  It 
is  difficult  to  see  how  there  can  be  any  distinction  between 
the  two  supposed  cases.  Upon  the  death  of  the  father,  in 
the  present  case,  and  before  the  admittance  of  the  widow, 
the  whole  legal  estate  descended  in  possession  on  Philip^  the 
heir  at  law;  {Roe  vl  Hicks (,d).)    At  that  time  he  might  have 

(a)  i.  e.  the  devisees  under  whom  Ad .  695 . 
the  defendant  claims.  (c)  3  B.  &r  Ad.  664. 

(6)  2  N.  &  M.  679;  5  B.  &  {d)  2  Wils.  13,  \6. 
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1837.  made  a  valid  surrender  before  admittance,  and  his  will  after 
such  surrender,  and  without  any  admittancci  would  have 
passed  the  estate.  The  extent  to  which  the  will  would  have 
operated  beneficially,  might  have  been  subject  in  equity  to 
the  equitable  rights  of  the  devisee  for  life  under  the  prior 
will  ;  but  at  law  the  legal  estate  must  have  prevailed. 

Thus  it  would  have  stood  if  the  devisee  for  life  never  bad 
been  admitted ;  and  this  case  would  then  have  been  pre- 
cisely the  same  as  that  of  Right  v.  Banks  (a).  But  how  can 
her  adniittance,  her  interest  being  only  as  tenant  for  lifci 
prejudice  the  heir's  legal  estate,  or  the  operation  of  his  will, 
beyond  the  extent  of  her  interest  ?  Her  admittance  would 
indeed  turn  his  estate  into  a  reversion ;  but  as  reversioner 
be  would  equally  be  in  the  seisin  as  before — he  might 
equally  surrender  that  interest ;  {Cotchin  v.  Colchin  (b) ;)  in«> 
deed,  before  the  passing  of  the  statute,  he  mtut  equally  have 
surrendered  it  in  order  to  make  an  effectual  devise  :  after  a 
surrender,  the  interest  would  have  been  equally  devisable — 
and  if  so,  the  statute  operates  and  makes  it  devisable  with- 
out such  surrender.  Accordingly  in  the  case  of  King  v« 
Turner  (c),  it  will  be  seen  that  the  testator,  whose  devise 
without  admittance  was  held  to  be  inoperative,  was  an  heir- 
at-law  on  whom  a  copyhold  had  descended  in  reversion, 
subject  to  the  free  bench  of  the  widow,  durante  viduitate. 
Thus  we  come  to  a  conclusion,  that  the  want  of  an  admit- 
tance by  the  heir-at-law,  will  not  prevent  the  operation  of 
his  will,  on  the  ground,  Ist,  that  it  could  not  have  that 
effect,  if  the  devisee  for  life  never  had  been  admitted ;  and 
2ndly,  that  her  admission  subsequently  to  the  devise 
cannot  prejudice  its  operation  upon  the  reversion.  It  is 
Tbird  point,  perhaps  therefore  unnecessary  to  consider  a  further  answer, 
which  was  given  at  the  bar  to  this  objection,  that  Philip  the 
son  was  in  fact  admitted  by  virtue  of  the  admission  of 
Sarah  ;  but  it  may  be  as  well  to  dispose  of  that  point  also. 
The  authorities  are  numerous  and  clear  to  shew  that  the 

(a)  dB.&  Ad.  664.  (c)  2  Sim.  545;   1   Myloe  & 

(6)  Cro.  Eliz.  662.  Keen,  456. 
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admission  of  the  particular  tenant,  is  the  admission  of  the 
remainder-man  also ;  and  the  principle  on  which  that  has 
been  laid  down,  applies  equally  to  the  reversioner ;  namely, 
that  Che  particular  estate  and  the  remainder  make  but  one 
estate.  And  as  to  a  distinction,  which  may  exist  in  respect 
to  the  lord's  fine  between  the  two  cases,  that  will  not  be 
material  upon  the  present  point,  which  regards  only  the 
Testing  of  the  estate  for  the  purpose  of  transmission.  Nothing 
is  found  in  the  present  case  as  to  any  special  custom  with 
regard  to  the  lord's  fine,  which  affects  the  question  now  be- 
fore us ;  in  the  absence  of  any  such  custom,  the  payment  of 
die  fine  is  collateral  to  the  vesting  of  the  estate,  and  our  de« 
cision  of  this  case,  as  between  these  parties,  will  not  in  any 
way  prejudice  the  lord's  right.  Some  observations  were 
made  upon  the  form  of  Sarah  Cawston^s  admission ;  but 
we  think  that  immaterial :  the  form  of  admission,  whatever 
it  may  be,  enures  according  to  the  title.  And  we  accede 
to  the  argument,  that  the  admittance,  when  once  made,  had 
relation  back  to  the  period  when  the  will  came  into  opera- 
tion, f  •  e.  the  death  of  the  surrenderor.  Sarah  Cawston  be- 
came full  tenant  by  her  admission  from  that  moment ;  and 
whatever  effect  her  admittance  had  on  the  reversion  in  her 
son,  it  equally  had  from  the  same  point  of  time^  The  ge- 
neral doctrine  of  relation  in  the  case  of  admittance  is  fami- 
liar and  clear,  and  we  see  no  ground  for  any  distinction. 
Assuming  therefore  that  admittance  was  necessary  to  give 
effect  to  the  will  of  Philip  Cawston  the  son,  we  are  of  opi- 
nion that  he  was  de facto  admitted. 

There  remains  however  one  difficulty  to  be  considered  in 
the  title  of  the  defendant — Sarah  Cawston  was  never  ad- 
mitted under  the  will  of  her  son,  and  as  a  general  rule 
nothing  is  clearer  than  that  the  devisees  of  an  unadmitted 
devisee  have  no  legal  title,  without  a  surrender  from  the  heir- 
at-law  of  the  testator;  Smith  v.  Triggs{a),  Wainright  v. 
ElweU{b).    Two  modes  are  suggested  at  the  bar  by  which 

(fl)  t  Strange,  487.  (A)  1  Madd.  QtT* 
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I85r.  this  difficulty  may  be  met;  the  first,  that  a  tenaot  for  life 
otice  admitted  as  such,  to  whom  the  reversion  comes  by  de* 
vise,  needs  no  second  admission  in  respect  of  such  reversion; 
the  second,  that  her  heirs  having  been  admitted,  that  ad> 
mittance  will  relate  back  to  the  surrender,  or  that  statutable 
equivalent  to  a  surrender  made  to  the  use  of  the  will,  under 
which  their  ancestor  would  have  taken.  The  statement  in 
the  case  must  be  taken  to  import,  and  from  a  transcript  of 
the  admissions  which  has  been  sent  us  it  appears,  that  the 
devisees  have  each  been  admitted  to  an  undivided  third  of 
the  copyholds  in  question ;  if  so,  there  is  a  third  of  the  land 
now  in  dispute  to  which  the  two  who  are  also  customary 
heirs  have  not  been  admitted  in  any  capacity,  and  therefore 
this  second  answer,  if  satisfactory  in  itself,  will  still  leave 
the  defendants  undefended  as  to  that  one-third.  It  is  proper 
therefore  first  to  consider  the  answer  which  applies  to  the 
whole. 

Upon  this  point  it  was  argued,  that  the  devise  of  the 
reversion  to  the  tenant  for  life  operated  by  way  of  enlarge- 
ment of  her  estate ;  that  the  life  estate  was  not  merged, 
although  it  was  admitted  that  it  did  not  remain  distinct  from 
St ;  that  the  life  estate  therefore  still  remaining  in  esse  in  a 
certain  sense,  though  united  with  the  fee,  no  new  admittance 
in  respect  of  the  fee  was  even  possible,  and  that  the  former 
admittance  enured  not  merely  according  to  the  estate,  which 
the  tenant  for  life  at  that  time  had,  but  also  according  to 
her  estate  in  its  altered  condition.  No  authorities  were  cited 
in  this  part  of  the  argument,  and,  after  some  search,  our  de- 
cision must  rest  on  analogy  and  principle,  rather  than  any 
decision  in  point. 

It  seems  to  us  difficult  to  say  that  the  life  estate  in  this 
instance  did  not  merge.  A  devisee  takes  by  purchase;  and 
although  it  be  true  that  without  any  act  done  by  him,  such 
as  entry,  or  express  declaration,  to  shew  his  nssen^  the 
estate  by  presumption  of  law  vests  in  him  immediately  on 
the  death  of  the  devisor ;  Co.  Litt.  Ilia.     Yet  that  this  is 
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founded  on  a  presumption  of  fact  that  be  assents  (o  what         i8S7. 
is  for  his  benefit,  is  clear  from  this,  that  he  may,  by  certain 
express  acts  of  dissent,  waive  the  devise  before  entry ;  jTou;/!- 
son  V.  Tickell(a\  Doe  v.  Smyth  (i).  La^"- 

If  then  the  devisee,  tenant  for  life,  has  taken  the  rever- 
sion by  purchase,  is  this  any  thing  more  than  an  ordinary 
case  of  merger  i  The  two  estates  have  come  together  in 
the  same  person,  but  they  cannot  co-exist  in  the  same  per* 
son  without  involving  many  legal  inconsistencies;  the  lesser, 
therefore,  by  the  rule  of  law*,  is  drowned  or  annihilated  in 
the  greater. 

Mr.  Hodgson,  who  argued  this  case  most  ingeniously  for 
the  defendants,  seemed  to  be  aware  of  the  consequences  of 
our  holding  the  life  estate  to  be  merged ;  they  are  indeed 
obvious.  By  the  admission  de  facto  of  Sarah  Cawston 
under  her  husband's  will,  we  have  held  that  she  was  admitted 
to  her  life  estate,  and  her  son  inclusively,  if  necessary,  to 
the  reversion.  This  latter  effect  was  of  course  spent  upon 
the  death  of  the  son,  and  if  the  reversion  cannot  vest  in  her 
without  immediately  annihilating  her  life  estate,  the  first 
effect  of  the  admission  will  upon  that  event  be  equally 
spent,  and  a  new  admission  will  consequently  be  necessary. 
This  case  therefore  falls  within  the  general  rule,  and  the 
title  of  Sarah  Cawston'a  devisees,  as  such,  cannot  prevail; 
Vernon  v.  Vernon  (c). 

It  is  therefore  necessary  to  consider  the  second  answer, 
which  rests  the  defendant's  case  upon  the  title  of  the  ad- 
mitted heirs;  and  we  are  of  opinion,  that  to  the  extent  of 
the  two-thirds,  to  which  they  have  been  respectively  admit- 
ted, that  ought  to  prevail. 

The  devisee  under  a  will  of  copyhold,  before  the  statute, 
was  in  truth  no  other  than  a  surrenderee  under  the  surrender 
to  the  uses  of  the  will :  in  this  respect  the  statute,  dispensing 
with  the  necessity  for  an  actual  surrender,  has  made  no  differ- 

(0)  3B.&Ald.SL  &C.  119. 

(6)  9  D.  &  R.  136;  5.  C.  6  B.         (c)  7  East,  8. 
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X857.  ence;  as  such  surrenderee,  he  is  entided  to  admittance,  and 
if  he  dies  before  admittance,  his  customary  heir  is  entitled 
in  the  same  manner;  and  when  admitted,  the  legal  estate  is  in 
^^"-  him  by  relation  from  the  surrender;  4  G>.  29  b;  Bac.  Jbr. 
Copyhold,  (6.  8);  and  Yaughan  v.  Aikitu{a).  In  this  re- 
spect the  case  of  the  heir  of  such  devisee  or  surrenderee  differs 
from  that  of  the  devisee  of  either;  the  latter  claiming  only 
under  the  will  of  the  unadmitted  devisee  or  surrenderee, 
does  not  by  admittance  connect  himself  with  the  first  de- 
visor or  surrenderor,  in  whose  heir  the  legal  estate  remains; 
there  would  appear,  as  observed  by  Lawrence  J.  in  the  case 
of  Doe  V.  Vernon{b\  a  chasm  in  the  court  rolls,  between 
the  surrender  to  the  use  of  one  person's  will  and  an  admit- 
tance under  that  of  another.  But  the  heir  of  the  unadmitted 
surrenderee  is  in  by  descent,  and  represents  his  ancestor. 

If  this  reasoning  be  correct,  we  think  it  clear,  further, 
that  the  effect  of  this  admission  of  the  customary  coheirs 
of  Sarak  Cawston,  is  not  altered  by  the  circumstance  that 
they  professed  to  be  admitted  as  devisees.  We  have  already 
had  occasion  to  state  that  the  admittance,  where  the  act  of 
the  lord  is  ministerial  only,  always  enures  according  to  the 
title,  this  is  very  clearly  laid  down  in  Westwick  v.  Ifyer(c), 
and  several  cases  are  there  stated  fully  establishing  the  posi- 
tion. We  are  therefore  of  opinion  that  the  coheirs  of  S.  C 
having  been  admitted  to  two  undivided  tliirds  of  the  tene- 
ment, the  heirs  of  P.  C,  the  son,  are  now  entitled  only  to 
the  remaining  third,  and  they  being  three  in  number,  the 
lessors  of  the  plaintiff  are  entitled  to  recover  one-third  only 
of  the  land  which  has  been  the  subject-matter  in  dispute  in 
this  action. 

Verdict  for  the  plaintiff. 

(•)  5  Barr.  S764.  (6)  7  East,  S4.  (c)  4  Co.  38  b. 
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De  Rutzen  and  Wife  v.  Lloyd.  Frid<^, 

June  9th, 

OASE  for  disturbance  of  the  plaintiffs'  market.     The  Verdict  for 
cause  was  tried  before  Gurney  B.,  at  the  spring  assizes  for  fe*da"t*had^ 

Pembrokeshire^  in  1834.    The  plaintiffs  obtained  a  verdict^  obtained  a  rule 
-  .         ,  •*!••/•  for  a  new  trial : 

subject  to  a  motion  to  enter  a  nonsuit,    A  rule  nisi  for  a  ^^^  f^\^  ^^^ 

nonsuit  was  obtained,  which  was  argued  in  Trinity  term,  tainednomen- 

tion  of  costs* 
1836.     The  Court,  on  argument,  discharged  the  rule  for  xhe  plaintiffs' 

entering  a  nonsuit,  but  ordered  a  new  trial  to  be  had.     The  ^^^''^^iJ^'' 

rule  granted  contained  no  mention  of  costs.    The  attorney  and  served  it 

for  the  plaintiffs  drew  up  the  rule,  and  served  it  upon  the  f^^^ant*  upon 

defendant's   attorney,  who,  a  few  days  afterwards,  wrote  which  the  de- 

^  ,,  fendant's  at- 

as  follows  :  tomey  wrote 

"Lloyd,  Esq.  ats.  De  Rutzen  Sf  ux.  to  say  that  the 

'•  Sirs,— My  client  will  not  avail  himself  of  the  privilege  JSavaifng 

granted  by  the  Court  of  a  new  trial  in  this  cause,  the  points  himself  of  the 

relating  to  the  nonsuit  having  been  decided  against  him."       {he^new  trial. 

In  Michaelmas  term,  1836,  J.  Evan$  obtained  a  rule  Jg^^JJl'caiion 

nisi  that  the  rule  for  a  new  trial  should  be  discharged,  and  oftheplaintiffsi 

the  postea  be  delivered  to  the  plaintiffs,  and  that  they  should  |.^^  for  a  new 

be  at  liberty  to  sign  judgment  and  tax  their  costs  thereon.  ^jj«^^  ^^  .^*^^ 

Agamst  this  rule,  entitled  to 

sign  judgment, 
and  to  the 
£.  V.  Williams  now  shewed  cause.     By  abandoning  the  costs  of  the 

privilege  of  a  new  trial  in  this  case,  the  defendant  does  no  ^^  ^^  * 
more  than  this :  he  declines  further  litigation,  and  offers  to 
put  the  plaintiffs  in  the  same  situation  as  they  would  have 
been  in  if  they  had  succeeded  on  the  second  trial.  In  that 
case,  no  mention  of  costs  being  made  in  the  rule,  the  plain-» 
tiffs  would  have  been  liable  to  their  own  costs  on  the  first 
trial,  by  rule  64  Hil.  T.  2  Will.  4;  and  they  cannot  be 
placed  in  a  more  favourable  situation  by  our  refusing  to 
defend  the  second*  If,  instead  of  declining  to  go  to  trial, 
the  defendant  had  withdrawn  his  plea,  and  suffered  judg- 
ment to  go  by  default,  the  plaintiffs  could  not  have  obtained 


if  'iie  int  2ai .  Pmcxk  v.  Hem  -.,€\    The 

sow  3ia«e  IQ  as  maaat  a  4r-fcfralf  act  of 

S7  m.  iiK  irn«M  ir  sack  a  proporil  as  ikis 

ie  If  iK  lefratfaHtf  aamae^.    Ii  a^tit  have  bccB  made 

if  at  jKxdiiu^cuijipiiiBC:3e  ii  ii  ifif  "ffkr  pbiutiffii 

:  ^feriiiwi  iie  i&r  att  prcKieeilttii  tkj  tke  scommI  trial ; 

it  eaHBoc  b  auue  tne  inaM  cc  a  afr^doa  l&e  the 


CiunuiT.  is  so^ctjrt  it  nc  mV.  TW  rvle  of  UiL  T. 
2  WkL  ^  cTftfti  m  die  ic^cr  la^  <ii:cs  aot  aCect  tiiis  case. 
It  ii  i(»  dhe  cCect  .aat  j:  a  rue  ^x  a  aev  trial  b  g;raDted 
Bj  auacfca  of  cQtfC»»  :^  costs  of  tke  first  trial 
be  aZow«:ti  b>  die  party  wao  itcccdi  oo  the 
B^  boe  tae  <iefi»iaAC  abaadcMtf  his  fight  to  a 
triai,  aaii  camot  caer^fore  protect  bioMelf  by  this  rule 
his  fiB&btllry  to  tiie  cotsts  of  the  ockinal  actioD.  In  this 
iHlBKe,  therdbre^  the  msoai  practice  of  the  Court  applies; 
aad  a  patty  vaiviD^  or  coolcssm^  the  second  action  is  lia- 
ble, as  herctoterey  for  the  costs  of  the  first,  althoogfa  no 
eaprcM  provisioii  be  cootaiDed  ■  the  rule  for  the  new  trial: 
Booth  T.  Aiieriom  {^b\  Uamkey  t.  Smith  {c).  Smith  v. 
Hml€{d),  Bird  w.  Appictom  r.  Roieriiom  t.  Uddell  (/), 
Jacbom  t.  Hal/am  (g\  Elrim  t.  Drmmammd  (i).  In  Pea- 
cock V.  Harris  {a),  notice  of  the  second  trial  was  given,  and 
the  plea  afterwards  withdrawn;  which  was  thought  to  bring 
it  within  the  new  rule,  and  distinguishes  that  case  from  the 
present. 

Lord  Denman  C.J. — My  first  impression  was,  that 
the  defendant,  by  abandoning  his  rule  for  a  new  trial,  has 
placed  himself  in  the  same  situation  as  if  no  rule  had  been 
obtained.     It  seems,  undoubtedly,  hard  that  a  defendant 

(a)  1  N.  &  P.  340.  (e)  1  East,  111. 

(*)  a  T.  R.  144.  (/)  10  East,  416. 

(€)  S  T.  R.  507.  (g)  2  B.  &  A.  3ir, 

{d)  a  T.  R.  71.  (A)  4  Bing.  415. 
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should  be  placed  in  a  worse  situation  by  giving  the  plaintiffs  ^  1837. 
notice  that  be  does  not  mean  to  put  him  to  any  more  ex- 
pense. Nor  is  it  easy  to  distinguish  this  case  from  Peacock 
▼.  Harris  (a).  But  I  am  of  opinion  that  the  facts  of  the 
plaintiffs  having  drawn  up  the  rule,  and  of  the  defendant's 
abandoning  it,  place  the  case  on  the  same  footing  as  if  no 
rule  at  all  had  been  granted.  The  proceeding  of  the  de- 
fendant seems  to  amount  to  an  admission  that,  although  he 
succeeded,  he  did  so  on  ground  which  he  now  relinquishes 
as  untenable. 

LiTTLEDALE  J. — It  is  evident  that  the  defendant  felt  he 
could  not  make  an  effectual  defence  on  the  new  trial,  and 
therefore  gave  notice  to  the  plaintiffs  that  he  abandoned  his 
privilege.  If  the  plaintiffs  had  succeeded  on  the  second 
trial,  tbey  would,  no  doubt,  not  have  been  entitled  to  the 
costs  of  the  first.  But  can  they  be  deprived  of  them  by  the 
defendant's  abandonment  ?  Peacock  v.  Harris  (a)  differed 
from  the  present  case.  There  notice  of  the  second  trial 
was  given;  parties  were  prepared  for  it;  and  judgment 
went  by  default.  There  the  record  was  altered,  and  circum- 
stances assumed  a  new  position.  That  is  not  the  case  here, 
where  the  defence  is  withdrawn  before  any  steps  at  all  are 
taken.  The  rule  therefore  must,  in  my  opinion,  be  made 
absolute. 

Patteson  J. — The  defendant  obtained  the  rule.  It 
was  for  him  to  draw  it  up.  If  neither  he  nor  the  plaintiffs 
drew  it  up,  there  would  be  no  rule,  and  the  plaintiffs  would 
be  entitled  to  judgment  and  to  the  costs  of  the  first  action. 
But  the  plaintiffs  drew  it  up,  and  served  it  on  the  defend'** 
ant ;  the  defendant  refused  it.  The  plaintiffs  are  therefore 
obliged  to  come  into  Court  to  get  their  own  rule  dis- 
charged ;  and  they  ought  to  be  placed  in  the  same  situation 
as  if  no  rule  had  been  drawn  up.  In  making  this  rule  ab- 
solute, therefore,  we  shall  not  be  acting  inconsistently  with 

(a)  1  N.  &  P.  240. 


D« 


«. 

L&AT9. 
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saa<.  Ike  4t€Mkom  m  Pemcadk  w.MtmM^m] ;  fisr  s  thai  otfe  the 
:  irew  op  \ub  o«b  raky  aid  wawtd  k:  k  vas  acted 
■ockc  of  trial  vas  pva;  the  ih§rmdmt  wkhdrew 
kia  pka,  and  anCERd  jaiigwraf  to  go  by  dcfiudft.  The 
lihcftf  to  widkdrav  his  plea  vas  ^iMlid  as  a  £iTOw:  he 
OmI  act  aeaa  to  give  the  ^bimtaS  msj  wMkumtl  advantage 
hcvcad  what  he  woold  have  nhliMfil  if  he  had  got  the  ver- 
dict oa  a  aecnd  triaL  The  caae  of  RaUrtmm  v.  Liddk{b) 
depcada  apoo  a  di&ffcat  pnM^de.  There  the  partiet 
agreed  to  ibrwdoo  the  new  trial,  and  stated  the  frets  in  a 
special  case,  as  if  thej  had  been  reserved  on  the  first  trial. 
But  the  decision  in  Jackum  v.  HaUam{c),  vheie  the 
defendant  confeiBcd  the  action  bj  giving  the  plaintiff  a  cog- 
novit, and  vas  heU  liabk  to  pnj  the  coats  of  the  first  action, 
does  not  appear  so  eaail j  reconcileable  with  that  in  Peacock 
V.  Harris  (a). 

WiLUAMs  Jw — The  drcnmstances  here  are  veiy  pecu- 
liar. The  diflknltj  vrhich  I  felt  at  first  was,  that  if  the 
defendant  had  persisted,  and  gone  down  to  trial,  the  plain- 
tiffs could  not  have  obtained  the  costs  of  the  former  triaL 
But  on  further  consideration,  I  think  that  the  defendaut,  by 
the  notice  which  he  has  given,  has  placed  himself  in  the 
same  situation  as  if  no  rule  had  been  obtained  by  him  at  all. 
The  plaintiffs  would  then  have  had  judgment  and  costs  in 
the  ordinary  course. 

Rule  absolute.  But  the  Court  refused  to  allow  the 
plaintiffs  the  costs  either  of  this  rule  or  of  that 
which  had  been  made  absolute  for  the  new  trial. 


(a)  1  N.  &  P.  «40.  (c)  «  B.  ft  A.  Sir* 

(6)  10  East,  4ia. 
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Head  t;.  Baldrey  (a). 

Assumpsit.  The  declaration  stated,  that  whereas  the  The  declam- 
defendant  heretofore,  to  wit,  on  &c.,  was  indebted  to  the  [jJIIl  Jhe'^^e- 
plaintiff  in  the  sum  of  703/.  4s.  6d.,  for  the  price  and  value  fendant  was 
of  goods,  wares  and  merchandize,  before  that  time  sold  and  ^he  plaintifT  in 

delivered  by  the  plaintiff  to  the  defendant,  at  his  special  708/!,  forgoods 

1  11-1-1  i-  previously 

instance  and  request ;  and  which  said  sum  of  money  was  sold,  in  con- 
then  due  and  payable  from  the  defendant  to  the  plaintiff:  J^here^f  ^nd 
and  thereupon,  heretofore,  to  wit,  in  consideration  of  the  of  the  plain- 
premises,  and  that  the  plaintiff,  at  the  special  instance  and  hirn'some"^ 
request  of  the  defendant,  would  sell  and  deliver  to  him  the  sheets  of  wool 
defendant  divers,  to  wit,  ten  sheets  of  wool,  at  a  certain  rate  rate,  and  in 
OT  price  then  agreed  upon  between  the  plaintiff  and  the  consideration 
defendant,  to  wit,  at  the  rate  of  &c.;  and  also  in  considera-  tiff  would  give 
tion  that  the  plamtiff,  at  the  like  special  instance  and  request  ^Xndant  for 
of  the  defendant,  would  give  time  to  the  defendant  for  the  the  payment 
payment  of  the  said  sum  of  money  so  due  and  owing  from  ^^^  of^money, 
the  defendant  to  the  plaintiff,  as  hereinbefore  mentioned,  the  defendant 
until  and  upon  the  25th  October,  1834,  he,  the  defendant,  pay  the  said 
undertook  and  then  faithfully  promised  the  plaintiff  to  pay  *"™  *"^  ^^^ 
him  for  the  said  goods,  and  the  said  sum  of  money  so  due  wool  to  be  de- 
and  owing  from  the  defendant  to  the  plaintiff  as  aforesaid,  ^H^^l^  a^ill' 
by  accepting  a  bill  of  exchange,  to  be  drawn  by  the  plaintiff  of  exchange 
upon  the  defendant,  and  payable  in  three  months  from  the  ^ount? 

22nd  July,  in  the  year  aforesaid,  to  the  order  of  him,  the  Inhere  was  an 

averment  of 

(fl)  This  case  was  decided  in      postponed  in  order  that   it   may    l^  ^^^^  ^^^ 
Hilary  term  last,  hot  has   been      precede  Mechelen  v.  Wallace,  that  its  value 

was  531/.  llf. 
9d.,  that  the  plaintiff  did  give  time  to  the  defendant  for  payment,  and  that  the  plaintiff 
tendered  a  bill  for  acceptance,  but  the  defendant  refused  to  pay,  by  accepting  the 
bill  or  otherwise,  and  that  the  whole  aggregate  sum  remained  unpaid.  The  firat  plea 
was,  that  the  goods  were  above  the  value  of  10/.;  and  that  there  was  no  note  in  writiiis 
or  acceptance  of  any  part  of  the  wool  so  agreed  to  be  sold  and  delivered.  The  second 
plea  was,  that  the  wool  was  warranted  of  a  superior  quality;  that  it  was  of  an  inferior 
auality,  and  thereby  was  of  no  use  to  the  defendant,  who  returned  it.  It  was  held, 
nrst,  that  each  plea  was  a  complete  answer  to  the  action,  because  there  was  a  failure  of 
part  of  the  consideration  for  the  promise :  Secondly,  that  the  Court  could  not  give 
jiidgmeot  for  the  plaintiff,  on  the  ground  that,  looking  at  the  whole  record,  a  good  con- 
sideration and  a  good  cause  of  action,  to  the  amount  of  703/.,  the  price  of  the  wool 
previously  sold,  clearly  existed,  because,  in  an  action  of  assumpsit,  tne  defendant  can 
only  be  made  chargeable  with  the  breach  of  the  promise  as  laid  in  the  declaration. 
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18S7.  plaintiffi  whenever  he,  the  derendant,  should  be  thereunto 
afterwards  requested.  Averment,  that  the  plaintiff  did 
afterwards  sell  and  deliver  to  the  defendant  divers,  to  wit, 
twenty-one  packs  and  fifty-nine  pounds  of  wool,  upon  the 
terms  aforesaid,  and  did  consent  and  offer  to  the  defendant 
to  give  time  for  the  payment  of  the  said  sum  of  money,  so 
due  and  owing  from  the  defendant  to  the  plaintiff,  as  there* 
inbefore  mentioned,  and  did  also  draw  a  certain  bill  of 
exchange  upon  the  defendant,  payable  in  three  months  from 
the  22nd  of  July ,  in  the  year  aforesaid,  to  the  order  of  the 
plaintiff,  for  the  sum  of  12S7L  125. 5d,,  being  the  aggregate 
amount  of  the  said  sum  of  money  so  due  and  owing  from 
the  defendant  to  the  plaintiff  as  aforesaid,  and  of  the  said 
wool  so  sold  and  delivered  by  the  plaintiff  to  the  defendant. 
The  declaration  then  averred,  that  the  plaintiff  requested  the 
defendant  to  pay  the  said  sum  of  1237/*  125.  5 J.,  by  accept* 
ing  the  said  bill  of  exchange,  yet  that  the  defendant  would 
not  pay  the  plaintiff  the  said  sum  of  1237/.  1 2d.  5c/.,  by  ac- 
cepting such  bill  of  exchange  as  aforesaid.  There  was  a 
second  count  for  goods  sold  and  delivered,  interest,  and  on 
an  account  stated. 

Pleas  to  the  first  count.  First,  That  the  agreement  or 
contract  for  the  sale  or  delivery  of  the  said  sheets  of  wool 
therein  mentioned,  was  a  contract  for  the  sale  of  goods  for  a 
price  far  exceeding  the  sum  of  10/.,  to  wit,  8u:.;  and  that 
he,  the  defendant,  did  not  accept  any  part  of  the  said  last* 
mentioned  goods  so  sold,  and  actually  receive  the  same,  nor 
did  he  give  any  thing  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  nor  was,  nor  is  there  any  note  or  memorandum  in 
writing  of  the  said  bargain,  made  and  signed  by  the  defend- 
ant or  his  agent  thereunto,  by  him  lawfully  authorized. 
Second,  Tliat  at  the  time  of  the  making  of  the  agreement  in 
the  first  count  mentioned,  to  wit,  on  &c.,  in  consideration 
that  the  defendant,  at  the  request  of  the  plaintiff,  had  pro- 
mised the  plaintiff  to  buy  of  him  the  said  ten  sheets  of  wool 
in  the  first  count  mentioned,  at  and  for  the  price  therein  also 
mentioned;  he,  the  plaintiff;  promised  the  defendant  that  the 
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said  ten  sheets  of  woo],  in  the  said  first  count  mentionedi        1837. 
were  of  the  best  Suffolk  growth  and  park  fed ;  and  there-       tT'^^ 
upon  the  defendant,  confiding  8cc.,  did  afterwards,  to  wit,  v. 

&€.,  buy  of  the  plaintiff  the  said  ten  sheets  of  wool  as  and  B^ldret. 
for  such  wool  so  agreed  to  be  bought  as  aforesaid,  and  upon 
the  terms  aforesaid,  and  which  the  plaintiff  then  sold  to  the 
defendant  as  and  for  such  wool  as  aforesaid,  nevertheless, 
though  the  plaintiff  delivered  the  said  ten  sheets  of  wool  to 
the  defendant,  yet  the  said  ten  sheets  of  wool,  and  each  and 
every  of  them,  were  not  of  the  best  Suffolk  growth  and  park 
fed,  whereby  the  said  ten  sheets  of  wool,  and  each  and 
every  of  them,  became  and  were  of  no  use  or  value  to  the 
defendant.  Averment,  that  within  two  days  next  after  the 
delivery  of  the  wool,  and  as  soon  as  he,  the  defendant,  dis- 
covered that  the  same  was  not  of  the  best  Suffolk  growth 
and  park  fed,  he,  the  defendant,  returned  the  said  ten  sheets 
of  wool  to  the  plaintiff,  for  the  cause  aforesaid. 

There  was  a  general  demurrer  to  the  two  pleas  to  the 
first  count. 

The  plaintiff  stated  to  the  Court  the  following  matter  of 
law  intended  to  be  argued.  That  although  the  defendant, 
in  his  first  and  second  pleas  respectively,  professed  to  an- 
swer the  whole  cause  of  action  in  the  first  count  of  the 
declaration  mentioned,  yet  he,  the  defendant,  answered  a 
part  only  of  the  cause  of  action  in  that  count  mentioned. 

The  defendant  stated  the  following  matter  of  law  in- 
tended to  be  argued.  That  the  promise  mentioned  in  the 
first  count  is  an  entire  promise,  and  not  capable  of  being 
severed ;  that  such  promise,  so  far  as  the  same  relates  to 
the  sale  of  the  sheets  of  wool  in  the  first  count  mentioned, 
is  invalid  by  the  17th  sect,  of  the  Statute  of  Frauds;  that 
there  had  been  a  failure  of  part  of  the  consideration  for  the 
said  promise. 

F.  Kelly,  in  support  of  the  demurrer  (a).    Both  the  pleas 

(a)  On  Tnesday,  the  ^th  of  immCJ.,  littkdak  J.  and  WU- 
Juiiiaiy,  1837,  before  Lord  Den-     liam  J. 
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t837.  ^^  bad.  With  respect  to  the  second,  there  is  little  diffi- 
culty. That  plea  relates  only  to  the  wool,  and  it  states  a 
breach  of  the  warranty  with  respect  to  the  quality  of  the 
wool.  The  breach  of  the  warranty  is  no  answer  to  the 
present  action,  although  it  might  be  the  subject  of  a  cross* 
action.  The  only  case  in  which  a  breach  of  warranty  can 
be  set  up  as  a  defence  is,  where  it  is  expressly  stipulated 
that  the  article  shall  be  of  a  certain  quality,  and  the  com- 
pliance with  the  warranty  is  therefore  a  condition  precedent 
to  the  right  of  bringing  the  action  for  the  price.  Here  the 
warranty  was  no  term  of  the  original  contract.  Suppose  a 
man  sells  two  horses  for  200/.,  and  warrants  them  both  as 
sound,  and  one  only  is  unsound, — if  he  brings  an  action  for 
the  200/.,  it  would  be  no  answer  for  the  defendant  to  plead 
that  one  of  the  horses  is  unsound.  The  remedy  of  the 
defendant  in  that  case,  for  the  loss  he  has  sustained,  would 
be  by  a  cross-action. 

Then,  with  respect  to  the  first  plea,  the  question  for  the 
consideration  of  the  Court  is,  where  a  contract  is  not  for 
the  sale  of  goods  only,  but  partly  for  the  sale  of  goods 
above  the  value  of  10/.  and  partly  for  the  payment  of  an 
antecedent  debt,  whether  such  a  contract  is  within  the 
Statute  of  Frauds.  The  consideration  for  the  promise  is 
twofold ;  the  sale  of  the  wool,  and  the  giving  time  to  the 
defendant  for  the  payment  of  money  due  to  the  plaintiff. 
Such  a  contract  is  not  rendered  void  by  the  Statute  of 
Frauds.  It  has  been  held,  that  if  a  man  contract  to  build  » 
carriage  for  a  certain  price,  the  contract  is  not  within  the 
Statute  of  Frauds  {a).  Assuming,  however,  that  there  has 
been  a  failure  of  part  of  the  consideration  for  the  promise, 
and  consequently  that  an  action  cannot  be  maintained  for 
the  breach  of  that  promise,  yet  if  it  appear  upon  the  whole 
record  that  the  plaintiff  has  a  good  cause  of  action,  the 
Court  will  give  judgment  for  him :  Charnley  v.  Winstaft- 
ley  (6),  Le  Brett  v.  Papillon  (c).     Here  it  appears,  on  the 

(a)  See  Groves  v.  Buck,  3  M.  (6)  5  East,  1866. 

&  S.  178;  Hoadly  v.  M'Ldine,  10         (c)  4  East,  50«. 
Bingh.  48S. 
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face  of  the  record,  that  the  plaintiiF  has  a  good  cause  of 
action.  It  is  admitted  by  the  pleas  that  the  defendant  is 
indebted  to  the  plaintiff  for  goods  sold  and  delivered. 
There  is  both  a  promise  to  pay  for  them  by  accepting  a  bill 
at  three  months,  and  a  breach  of  that  promise.  It  has  been 
held  in  many  cases,  that  where  a  bill  has  been  given  for 
goods  sold  and  delivered,  and  the  time  for  nvhich  the  bill 
was  given  has  elapsed,  that  an  action  can  be  maintained  for 
the  original  consideration. 

W.  H.  Waisorif  contrd.  As  to  the  first  plea,  this  is  a 
case  clearly  within  the  1 7th  sect,  of  the  Statute  of  Frauds. 
It  has  been  held,  in  numerous  cases,  that  if  there  be  a 
failure  of  part  of  the  consideration  for  a  promise,  that  the 
promise  is  void,  and  that  it  cannot  be  considered  void  as  to 
one  part,  and  good  as  to  the  other:  Lord  Lexington  v. 
Clark  (a),  Chater  v.  Bechet  (i),  Thomas  v.  Williams  (c). 
Wood  If.  Benson  (d)  is  distinguishable  from  the  present 
case,  because  there  the  declaration  did  not  state  an  entire 
promise :  and  it  was  on  that  ground  that  Bayley  B.  dis- 
tinguished it  from  the  cases  which  have  been  cited.  The 
contract  here  is  entire  and  indivisible.  Before  the  new 
rules,  if  the  party  on  this  declaration  had  gone  to  trial  on  a 
plea  of  non  assumpsit,  he  must  have  been  nonsuited  on  a 
failure  to  prove  the  whole  consideration  laid ;  and  this  plea 
raises  the  same  objection,  which  must  be  equally  fatal  now 
it  is  disclosed  by  special  pleading. 

Then,  as  to  the  second  plea,  it  is  an  answer  to  the  action 
on  two  grounds.  First,  This  plea  states  that  the  contract 
had  a  warranty  annexed  to  it.  The  warranty  was  part  of 
the  consideration  for  the  defendant's  promise ;  and  as  the 
whole  consideration  must  be  stated,  the  plea  is  an  answer, 
because  the  plaintiff  has  not  alleged  the  warranty  as  part  of 
the  consideration.  Cross  v.  Bartleit  (e)  is  in  point.  Ckarn" 
ley  V.  Winsianley  {/)  has  no  application :  the  Court  held 
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(a)  2  Vent.  82S. 
lb)  7  T.  R.  «01. 
(c)  10  B.  k,  C.  664. 


(<Q  2  C.  &  J.  94. 
(e)  3  M.  &  P.  637. 
(/)  5  East,  866. 
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1837.  there,  after  verdict,  that  they  would  collect  a  breach  of  the 
contract,  although  informally  alleged.  Here  the  objection 
raised  by  the  plea  is,  that  the  contract  itself  is  indivisible ; 
and  if  there  is  a  failure  of  part  of  the  consideration  alleged, 
the  plaintiff  cannot  recover.  Secondly,  If  a  party  sell 
goods  in  bulk  with  a  warranty,  and  the  goods  do  not  cor- 
respond with  the  warranty,  and  they  are  returned  as  soon 
as  that  is  discovered,  no  action  can  be  maintained  for  their 
price :  Street  v.  B/ay  (a).  The  second  plea  states  the  con- 
tract, and  the  breach  of  it,  and  that,  as  soon  as  the  breach 
of  warranty  was  discovered,  the  defendant  returned  the 
goods  to  the  plaintiff. 

Kelly,  in  reply.  In  none  of  the  cases  cited  with  respect 
to  the  first  plea  was  there  any  right  of  action  at  the  time 
the  contract  declared  upon  was  entered  into.  In  all  of 
them  the  contracts  were  executory.  Here,  at  the  time  the 
promise  in  the  declaration  was  made,  there  was  a  good 
cause  of  action.  It  never  has  been  decided  that,  where  the 
Court  can  sever  one  contract  from  the  other,  they  will  not 
do  so. 

Cur.  ado.  vult* 

Lord  Denman  C.  J.,  in  Hilary  term,  delivered  the  judg- 
ment  of  the  Court.  After  stating  the  pleadings,  his  lord- 
ship  continued  thus : 

The  point  stated  and  argued  was,  that  the  special  pleas 
afforded  no  answer  to  the  whole  declaration,  but  only  to 
that  part  which  proceeded  on  the  second  sale.  We  are 
clearly  of  opinion  that  each  of  these  is  in  itself  good,  and 
affords  a  complete  answer  to  the  plaintiff's  cause  of  action, 
by  the  failure  of  a  part  of  the  consideration  for  the  promise 
laid,     Chater  v.  Becket{b),  Thomas  v.  Williams  (c). 

The  demurrer  is  founded  on  the  principle,  that  however 
irregular  the  mode  of  pleading  may  be,  the  Court  will  look 
to  the  whole  record,  and  give  judgment  according  to  the 

(a)  S  B.  &  Ad.  456.  (c)  10  B.  &  C.  664. 

(6)  r  T.  R.  801. 
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truth  as  there  disclosed ;  Le  Bret  v.  Papillon  (a),  Chamley 
V.  Winstanley  {b) ;  and  appl)f]ng  that  principle  to  this  case, 
the  plaintiff  contends  that  a  good  cause  of  action  is  suffi- 
ciently stated  in  his  declaration,  and  not  affected  by  the 
plea.  For  though  the  promise  to  pay  by  accepting  a  bill 
cannot  be  enforced,  because  the  consideration  for  it  is  par- 
tially bad  in  law,  a  good  consideration  and  a  good  cause  of 
action,  to  the  amount  of  703/.,  the  price  of  the  wool  pre- 
Tiously  sold,  clearly  existed  when  the  promise  was  made, 
the  declaration  shewing  that  the  old  debt  still  remained  un- 
paid, for  the  defendant  would  not  accept  the  bill  for  the 
entire  sum,  nor  pay  for  the  same  or  any  part  of  it. 

But  in  this  action  of  assumpsit,  we  apprehend  that  the 
defendant  can  only  be  made  chargeable  for  a  breach  of  the 
promise  laid ;  and  that  promise  is  not  to  pay  for  these  or 
any  other  goods  sold,  but  to  fulfil  a  specific  arrangement 
between  the  parties,  that  is,  to  pay  by  accepting  a  bill  in 
respect  of  this  liability,  and  a  new  one,  then  in  contempla- 
tion. On  this  point  we  are  of  opinion,  that  the  two  cases 
last  mentioned  cannot  assist  the  plaintiff,  as  they  go  no  far- 
ther than  to  call  upon  the  Court  to  give  such  judgment  as 
the  law  requires  upon  the  whole  record,  with  respect  to 
the  cause  of  action  there  stated.  The  Court  cannot  pick 
out  of  various  parts  of  the  record  a'  different  cause  of 
action  from  that  for  which  the  plaintiff  proceeds;  and 
indeed,  if  it  could,  the  present  record  would  be  imperfect, 
being  in  assumpsit,  but  containing  no  promise  to  pay  for 
the  goods,  which  are  stated  to  have  been  delivered,  and  to 
be  still  unpaid  for.  No  decision  has  hitherto  approached 
such  a  conclusion ;  nor  can  we  permit  a  plaintiff  to  recover 
in  a  form  of  action,  the  very  foundation  of  which  is  wanting. 
Judgment  must  therefore  be  for  the  defendant  on  this  de- 
murrer. 

Judgment  for  the  defendant. 

{a)  4  East,  503.  (6)  5  East,  266. 
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J?^^\  Mechelen  V.  Wallace. 

May  26^A. 

A  declaration  ASSUMPSIT.  The  declaration  stated,  for  that  whereas 
in  an  action  ,|.  e    %  i*i  ./•• 

of  assumpsit     before  and  at  the  time  of  the  making  the  promise  of  the 

stated  that  the  defendant  hereinafter  mentioned,  the  plaintiff  was  desirous 

plaintinwas  ^  . 

desirous  of       and  intended  to  hire  and  take,  as  tenant,  a  furnished  house 

wished  house  ®"^  premises,  suited  for  the  convenient  accommodation  and 
as  a  school;  reception  of  the  plaintiff  and  his  family,  and  of  divers,  to 
fendant  was  ^'^^y  twelve  scholars  and  boarders,  and  in  order  that  a  school, 
possessed  of  a  consisting  of  &c.,  might  be  conducted  and  carried  on  in 
furnished,  and  upon  such  furnished  house  and  premises,  by  the  wife 
furniture^^^^  of  the  plaintiff,  of  which  desire  and  intention  the  defendant, 
necessary  before  and  at  the  time  of  making  the  said  promise,  had 
ptetely furnish*  "ot'cc.  And  whereas  also  the  defendant,  at  the  said  time, 
ing  the  same,  ^as  possessed  of  a  certain  house  and  premises,  in  part  fur- 
in  considera-     nished,  and  was  desirous  that  the  plaintiff  should  take  and 

tion  that  the     |,j^g  ^^  ^  certain  rent,  to  wit,  8cc.,  the  said  house  and  pre- 

plamtiff,  at  the  '        .  ...  . 

request  of  the    mises.  With  the  said  furniture,  and  all  other  furniture  neces- 

w  uld  take       ^^^^  ^^^  ^^  completely  furnishing  the  same,  for  the  purpose 

possession  of    aforesaid,  and  thereupon,  to  wit,  8cc.,  in  consideration  that 

80  partly  fur-    ^^^  plaintiff,  at  the  request  of  the  defendant,  would  take 

nished,  and       possession  of  the  same  bouse  and  premises,  so  partly  fur- 
would,  if  the       ...         ^         .,        ,         . ,    -i.   1      /.      . 
furniture,  ne-    nished  as  aforesaid,  and  would,  if  the  furniture  necessary 

cessary  for  the  f^j.  ^j^^  completely  furnishing  the  said  house  and  premises, 
furnishing  the  for  the  purpose  aforesaid,  should  be  sent  into  the  said 
the  purpose  ^^  ho"8e  and  premises  by  the  defendant,  within  a  reasonable 

aforesaid, 

should  be  sent  into  the  said  house  by  the  defendant,  within  a  reasonable  time,  become 
the  tenant  of  the  defendant  of  the  said  house,  with  all  the  furniture  aforesaid,  at  the 
rent  aforesaid,  and  pay  the  rent  quarterly,  commencing,  &c.  The  defendant  promised 
the  plaintiff  that  he  the  defendant  would,  within  a  reasonable  time  after  the  plaintiff 
should  have  so  taken  possession  of  the  same  house  and  premises,  send  into  the  said 
house  and  premises  all  the  furniture  necessary  for  the  completing  of  the  furnishing  of 
the  said  house  with  furniture  of  good  quality.  There  was  then  an  averment  that  the 
defendant  took  possession  of  the  house,  and  the  breaches  of  the  promise  stated  were, 
that  the  articles  of  furniture  sent  into  the  said  house  were  not  of  good  quality,  and  that 
all  the  furniture  necessary  for  the  completing  of  the  furnishing  of  the  said  house,  was  not 
sent  in.  Plea :  that  there  was  no  note  or  memorandum  in  writing  of  the  promise  stated 
in  the  declaration.  It  was  held,  on  demnrrer,  that  the  promise  stated  in  the  declara- 
tion related  to  land,  and  that,  as  there  was  no  note  or  memorandum  in  writing,  no 
action  could  be  maintained  upon  it. 
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time,  become  the  tenant  to  the  defendant  of  the  said  house         18S7. 
and  premises,  with  all  the  furniture  aforesaid,  at  the  rent 
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Wallace. 


aforesaid^  and  pay  the  same  rent  quarterly,  commencing  % 

from  m  certain  day  then  in  that  behalf  agreed  upon,  to  wit, 
8cc.,  the  defendant  promised  the  plaintiff  that  the  defendant 
would,  within  a  reasonable  time  after  the  plaintiff  should 
have  so  taken  possession  of  the  same  house  and  premises, 
send  into  the  said  house  and  premises  all  the  furniture 
necessary  for  the  completing  of  the  furnishing  of  the 
said  house  with  furniture  of  good  quality,  and  suited 
for  the  purpose  aforesaid,  to  wit,  &c.,  and  thereupon 
the  plaintiff)  relying  on  the  promise  of  the  defendant,  did, 
to  wit,  at  the  request  of  the  defendant,  take  possession  of 
the  said  house  and  premises,  so  partly  furnished  as  afore- 
said, and  remained  in  possession  of  the  said  house  and 
premises,  until  the  expiration  of  such  reasonable  time  as 
aforesaid,  to  wit,  uutil  8cc.,  and  although  the  plaintiff  would 
faaye  become  tenant  as  aforesaid,  and  paid  rent  as  aforesaid, 
if  the  defendant  would  have  sent  in  such  furniture  as  afore- 
said, within  such  reasonable  time  as  aforesaid,  and  although 
such  reasonable  time  elapsed  long  before  the  commence- 
ment of  this  suit,  and  although  the  plaintiff,  during  such 
reasonable  time,  to  wit,  on  Sec,  requested  the  defendant  to 
send  in  such  furniture  as  aforesaid^  and  although  the  de- 
fendant, during  such  reasonable  time,  to  wit,  &c.,  sent 
into  the  house  and  premises  divers,  to  wit,  twenty  articles 
of  furniture,  yet  the  defendant  has  disregarded  her  said 
promise  in  this,  to  wit,  that  the  said  articles  of  furniture  so 
sent  in  as  last  aforesaid  were  not  furniture  of  a  good  qua- 
lity, nor  suited  for  the  purpose  aforesaid,  but,  on  the  con- 
trary thereof,  were  furniture  of  a  very  bad  quality,  worn  out 
and  unfit  for  the  purpose  aforesaid.  And  the  said  defend- 
ant has  further  disregarded  her  promise  in  this,  to  wit,  that 
she  did  not,  nor  would,  within  such  reasonable  time  as 
aforesaid,  send  into  the  said  house  and  premises  all  the 
furniture  necessary  for  the  completing  of  the  furnishing  of 
the  said  house  and  premises  as  aforesaid,  but,  on  the  con- 
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trary  thereof,  wholly  neglected  and  refused  so  to  do,  and  a 
great  part,  to  wit,  three-fourths  of  the  furniture  necessary 
for  the  completing  the  furnishing  of  the  said  house  and 
premises  as  aforesaid,  never  was  sent  into  the  said  house 
and  premises,  by  means  whereof.  Sue. 

Plea:  that  the  promise  in  the  said  declaration  mentioned, 
was  and  is  part  and  parcel  of  a  contract  made  by  and  be- 
tween the  said  plaintiff  and  the  said  defendant,  concerning 
the  said  tenement,  and  the  interest  relating  to  the  same,  as 
in  the  said  declaration  appears.  And  the  said  defendant 
further  says,  that  neither  the  said  contract,  nor  any  memo- 
randum or  note  thereof,  was  or  is  in  writing,  signed  by  her 
the  said  defendant,  or  any  person  thereunto  by  her  lawfully 
authorized. 

To  this  plea  there  was  a  special  demurrer. 


J.  Henderson,  in  support  of  the  demurrer.  The  pro- 
mise in  the  declaration  is  a  promise  to  send  certain  furni- 
ture to  a  certain  place,  and  relates  exclusively  to  personal 
chattels.  The  defendant's  plea  in  effect  alleges,  that  it 
appears  on  the  face  of  the  declaration  that  the  promise 
related  to  lands.  It  is  admitted  that  if  a  party  makes  an 
entire  promise  to  do  several  acts,  some  of  which  are  within 
the  Statute  of  Frauds,  and  others  not,  the  contract  cannot 
be  enforced  unless  it  be  in  writing.  But  in  this  case  the 
promise,  as  stated  in  the  count  and  admitted  in  the  plea, 
is  to  do  that  which  is  not  within  the  statute.  In  The  Earl 
of  Falmouth  v.  Thomas  (a),  the  contract  was  entire,  and  it 
is  to  be  inferred  from  several  observations  which  fell  from 
the  Court  in  that  case,  that  if  the  defendant's  contract  to 
pay  for  the  work,  &c.  had  been  in  its  nature  severable 
from  his  contract  to  take  the  farm,  the  judgment  of  the 
Court  might  have  been  different.  In  Chater  v.  Beckett  (6), 
and  Thomas  v.  Williams  (c),  the  promises  were  stated  as 
entire.  These  cases,  and  others  of  the  same  class,  may, 
as  was  suggested  by  the  Court  in   Wood  v.  Benson  {d),  be 


(a)  1  C.  &  M.  80. 
(6)  7  T.  E.  901. 


(c)  10B.&C.664. 

id)  2 Tyr. 93;  S. C.  2 C.&  J. 94. 
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considered  as  founded  rather  on  the  ground  of  variance        1837. 

than  on  any  hiflexible  rule,  that  because  a  contract  is  in     ./"^^'^'^ 

■'  .  -    Mechblek 

part  affected  by  the  statute,  it  is  therefore  incapable  of  v. 

conferring  a  right  of  action  as  to  any  part.    The  observa*     Wallace. 
tions  of  Mr.  Baron  Bayley,  in  Wood  v.  Benson  (a),  fully 
illustrate  this  distinction.     His  lordship  observed,  that  "  if 
a  declaration  is  so  framed  as  to  apply  to  and  sustain  the 
proof  of  the  valid  part  of  a  contract,  partly  void,  it  by  no 
means  follows,  that  because  an  action  could  not  be  sus- 
taioed  for  the  whole,  it  cannot  be  sustained  for  that  part. 
The  doctrine  in  Chater  v.  Beckett  (Jb)  may  go  beyond  the 
mere  principle  of  variance,  but  in  that  case,  as  well  as  in 
Thomas  v.  Williams  (c),  the  declaration  stated  as  well  the 
void  as  the  binding  parts  of  the  entire  promise;  so  that  the 
promise  alleged  being  entire,  there  was  a  failure  of  proof 
in  that  part  of  each  case  which  required  a  writing  within  the 
Statute  of  Frauds.  The  same  observation  applies  to  the  other 
cases  cited,  to  shew  that  the  contract  if  void  in  part  was  void 
in  toto»    Those  cases  then  may  be  sustained  on  the  ground 
of  failure  to  prove  the  contract  alleged,  but  do  not  esta- 
blish decisively,  that  if  the  good  part  can  be  separated  from 
the  residue,  the  good  part  may  not  be  enforced  by  action." 
Mayjield  v.  Wadsley  (d)  likewise  affords  an  illustration  of 
the  same  principle.     But  in  tlie  present  case  the  plaintiff 
is  not  driven  to  any  severance  of  branches  of  the  defendant's 
promise.    That  promise,  as  stated  and  admitted,  is  simply  to 
send  furniture  into  a  house.     If  such  a  promise  necessarily 
imports  any  thing  affecting  an  interest  in  the  house;  then  a 
contract  to  send  furniture  into  a  ship  would  infer  a  contract 
relating  to  an  interest  in  a  ship.     As  to  the  consideration  for 
the  promise,  it  is  sufficient.     The  defendant  has  not  alleged 
that  the  contract  was  not  signed  by  the  plaintiff,  and  it  is 
needless  and  unusual  in  a  declaration  to  allege  in  terms 
a  compliance  with  the  requisition  of  the  Statute  of  Frauds 

(a)  2  Tyrw.  93;  S.  C.  2  C.  &         (c)  10  B.  &  C.  664. 
h  94.  \d)  6  D.  &  R.  224;  A  C.  3  B. 

(*)7T.R.201.  &C.S57. 
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as  to  writing,  even  where  suck  compKance  is  necessary, 
the  statute  affecting  not  the  essence  but  the  evidence  of 
the  contract.  The  declaration  discloses  an  executed  con- 
sideration^  and  in  any  view  the  defendant  cannot  object  to 
the  sufficiency  of  the  consideration,  for  want  of  writing  signed 
by  the  plaintiff  or  his  agent,  as  she  has  not  raised  that  objec* 
tion  by  pleading,  and  it  is  consistent  with  the  record  that  the 
plaintiff  signed  the  contract.  Even  if  the  contract  declared 
on  were  within  the  statute,  it  was  not  necessary,  for  the 
purpose  of  this  action,  that  the  plaintiff  should  have  signed 
it.  Egerton  v.  Matthew5{a),  Wain  v.  War  Iters  {b),  and  other 
cases  of  that  class,  decided,  that  where  the  agreement  de- 
clared on  is  within  the  4th  section  of  the  Statute  of  Frauds^ 
the  consideration  must  be  expressed  in  the  writing.  But 
the  present  action  does  not  charge  the  defendant  in  respect 
of  any  interest  in  land,  and  as  it  relates  only  to  personal 
chattels,  does  not  aff*ect  such  interests  as  were  intended  to 
be  protected  by  that  part  of  the  4th  section  which  relates 
to  lands. 


Maule,  (with  whom  was  Boyle,)  contrsl.  The  question 
for  the  determination  of  the  Court  is,  whether  the  agree- 
ment on  which  the  action  is  brought  is  a  contract  con- 
cerning any  interest  in  land.  There  is  no  doubt  that  the 
contract  does  relate  to  an  interest  in  land,  and  that  it  is 
an  entire  contract.  If  the  agreement  had  been  to  put  fur- 
niture into  the  house  of  a  third  party,  then  it  might  perhaps 
have  been  contended  that  the  contract  did  not  relate  to 
land.  There  is  no  case  which  warrants  the  proposition 
laid  down  for  the  plaintiff.  The  general  rule  is,  that  the 
whole  contract  is  to  be  looked  at,  and  that  one  part  cannot 
be  separated  from  the  other.  In  Mayfield  v.  WadsieyXc), 
the  question  entertained  by  the  Court  was,  whether  there 
was  one  agreement  or  two  agreements,  and  they  decided 
that  there  were  two.  In  that  case  there  was,  in  the  first 
instance,  a  complete  agreement  as  to  the  wheat,  and  then 


(a)  6  East,  307. 
(6)  5  East,  10. 


(c)  5D.  fcR.  3t4;  S.C.  3  B. 
&  C.  357. 
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the  agreement  with  respect  to  the  dead  stock  took  place. 
It  has  been  determined  in  another  action  between  these  very 
parties,  that  the  bargain  here  was  one  entire  contract  (a). 
If  that  part  of  the  bargain  which  relates  to  the  letting  of  the 
house  was  struck  out  of  the  agreement,  what  an  absurd 
contract  would  remain.  Chaier  v.  Beckett  (b)  shews,  that 
if  one  part  of  a  contract  is  within  the  Statute  of  Frauds, 
the  plaintiff  cannot  recover  ou  the  other  part,  although  that 
part  may  not  be  within  the  statute.  Grose  J.  there  says, 
"  It  seems  admitted  that  part  of  this  promise  is  void  by  the 
statute,  but  it  was  one  indivisible  contract,  and  the  plaintiff 
cannot  recover  on  any  part."  The  contract  in  this  case  re- 
sembles, in  some  respects,  that  in  Bird  v.  Higgimon  (c). 
(He  was  then  stopped  by  the  Court) 
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/.  Henderson  in  reply.  Mecheleu  v.  Wallace  {d)  is  not 
in  point.  That  case  simply  determines  that  the  furnishing 
the  house  was  a  condition  precedent  to  the  commencement 
of  the  tenancy,  and  that  the  tenancy  had  not  commenced  so 
as  to  justify  a  distress  for  rent  (e).  The  argument  for  the 
defendant  assumes  that  the  contract  for  the  letting  of  the 
house  cannot  be  severed  from  the  contract  respecting  the 
furniture.  The  declaration  does  not  assert  that  the  defend- 
ant was  under  any  legal  obligation  to  let  the  house,  and  no 
obligation  on  her  part  to  do  that  which  would  affect  a  right 
to  land  is  attempted  to  be  enforced  in  this  action.  The 
whole  of  the  promise,  for  the  breach  of  which  this  action 
purports  to  be  brought,  is  to  send  in  furniture. 

Lord  Dbnman  C.  J. — The  bare  statement  of  the  case 
shews  that  this  contract  relates  to  an  interest  in  land. 

LiTTLEDALE  J. — This  IS  an  executed  contract,  and  it 
is  for  the  house  and  furniture  together. 


(a)  See  Mechelen  v.  Wallace^  6 
N.  k  M.  316. 
(6)  7  T.  R.  201. 
(c)  4N.&M.505;  5.C.  2  A. 


&  £.  160,  696. 

(J)'6N.  &M.  316. 

(e)   See  Regnart  v.  jPor/er,  T 
Bing.  451. 
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18S7.  Patteson  J. — ^The  statute  enacts  that  no  contract  or 

''^'^^      sale  of  any  interest  in  land  shall  be  valid,  unless  there  be  a 
9.  note  in  writing.     The  plaintiff  certainly  made  a  contract 

Wallaci.     Qf  an  interest  in  land. 

Judgment  for  the  defendant  (a). 

(a)  WiiliofM  J.  was  sitting  to  the  Bail  Court. 

Wednadojff 

May  34<A, 

and 

Jun^m.  G  0EST  V.  ElWES. 

oii^hrc^se*^"  This  was  an  action  against  the  sheriff  of  Gloucestershire, 

against' the        for  an  escape,  and  for  falsely  returning  that  the  debtor  of 

declaration       ^^^  plaintiff  was  not  within  his  bailiwick.     At  the  triaUa)  it 

contained         appeared  that  the  officer  did  not  arrest,  but  that  he  negligently 

one  count,  for  .       ,  ,        ,   .  i         t       i     i 

an  escape.        omitted  to  arrest  the   debtor  when  he  had  an  opportu- 

Mt*  1cad"ed"  "**-^'  "^^^  plaintiff's  counsel  applied  for  leave  to  amend, 
iirst,notguilty;  which  the  learned  Judge  refused,  but  permitted  the  trial 
bTSJe  sheriff'  *®  8^  ^"  ^^*''  proof  of  the  negligence  stated,  and  directed 
did  not  arrest  that  fact,  when  found  by  the  jury,  to  be  indorsed  on  the 
the  plaintiff,      record.     The  jury  found  that  the  sheriff  had  omitted  to 

Issues  on  both  arrest  the  debtor,  and  they  assessed  the  plaintiff's  damages 
pleas.    At  the  /  '^  *^  , 

trial  it  appear-  at  30/.     A  verdict  was  entered  for  the  defendant,  and  the 

sheriff  had  not  ®P®^^®'  finding  was  indorsed  on  the  record.     In  Michaelmas 

made  an  ar-      term,  1834,  Talfourd  Serjt.  obtained  a  rule  nisi  to  set  aside 

neghgently*       the  verdict  for  the  defendant,  and  enter  Judgment,  according 

omitted  to  to  the  special  finding  of  the  iury,  for  the  plaintiff',  for  30/. 
make  an  arrest.    .  ^    ,  f^,  !  .  .  i- 

The  judge  re-    damages,  the  record  being  amended  so  as  to  charge  a  negli- 

fused  to  amend 

the  record,  un-  {^O  ^^^  ^^®  former  case,  6  N.  &  M.  433. 

der  the  3  &  4 

Will.  4,  c.  4?,  8.23,  but  permitted  the  plaintiff  to  prove  that  the  sheriff  had  negligently 
omitted  to  make  an  arrest.  The  jury  found  a  verdict  for  the  defendant,  on  both  issoesi 
and,  by  the  direction  of  the  judge,  specially  found  the  omission  to  arrest,  and  assessed 
the  damaj^es  at  30/.  The  finding  was  indorsed  on  the  record.  The  Couit  of  King's 
Bench  subsequently  gave  judgment  for  the  plaintiff,  according  to  the  right  of  the  case. 
The  postea  stated  the  verdict  as  to  the  issues,  and  the  negligent  omission  of  the  sheriff, 
and  that  according  to  the  very  right  the  plaintiff  ought  to  have  judgment  to  recover  his 
damages,  but  was  silent  as  lo  costs.  It  was  held  that  the  plaintiff  was  entitled  to 
the  general  costs  of  the  cause^  but  that  the  defendant  was  entitled  to  be  allowed  the 
costs  of  the  issues,  and  that  each  party  should  pay  his  own  costs  of  the  motion  to  enter 
up  judgment  according  tn  the  right  and  justice  of  the  case. 

2.  The  Court  has  no  power  to  amend  a  record,  under  3^4  Will,  4,  c.  43,  8.  24, 
where  the  jury  has  been  directed  to  find  the  facts  specially. 
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gent  omission  to  arrest.    In  Easter  term,  1836,  that  rule        1B37. 
was  made  absolute,  on  the  terms  in  which  it  was  moved. 
In  Trinity  term,  1836,  an  application  was  made  to  the  Court 
that  the  rule  might  be  altered,  by  omitting  the  words  which 
directed  that  the  verdict  should  be  set  aside  and  the  record 
amended.    That  application  was  made  on  the  ground  that 
the  Court  had  no  authority  by  the  3  &  4  Will.  4,  c.  42. 
That  rule  was  made  absolute,  no  cause  being  shewn.    The 
rule  was  then  drawn  up  that  judgment  be  entered  according 
to  the  special  finding  of  the  jury  for  the  plaintiff,  with  30/. 
damages.     The  postea  stated  as  follows :  The  jurors  upon 
their  oath  say,  as  to  the  first  issue  within  joined  between 
the  parties,  that  the  defendant  is  not  guilty,  &c.;  and  as  to 
the  other  issue  within  joined  between  the  parties,  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say,  that  the  defendant 
did  not  take  and  arrest  the  said  J.  H.  in  manner  and  form 
as  the  plaintiff  hath  within  in  that  behalf  alleged,  and  there- 
upon the  said  judge,  before  whom  the  said  issues  came  on 
to  be  tried,  to  wit,  the  said  Sir  Edioard  Halt  Alderson, 
Knight,  having,  according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  directed  the  said  jurors  to  find  the 
facts  according  to  the  evidence,  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  did  further  find  and  say,  according  to 
the  form  of  the  said  statute,  that  the  defendant  had  been 
guilty  of  a  negligent  omission  to  arrest  the  said  J.  H.  within 
named,  and  they  assessed  the  damages  which  the  plaintiff 
had  thereby  sustained  at  30/.,  and  it  now  appearing  to  the 
said  Court  here,  that  the  variance  between  the  mode  of 
stating  the  cause  of  action  in  the  declaration  within  men- 
tioned, and  the  cause  of  action  as  it  appeared  upon  the 
finding  of  the  said  jurors,  is  immaterial  to  the  merits  of  the 
case,  and  that  the  mis-statement  of  the  cause  of  action  in 
the  said  declaration,  was  and  is  such  as  could  not  have  pre-» 
judiced  the  defendant  in  the  conduct  of  the  defence  to  the 
said  action,  and  that,  according  to  the  very  right  and  justice 
of  the  case,  the  plaintiff  ought  to  have  judgment  to  recover 
his  said  damages,  therefore,  8cc. 
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1837.  Upon  the  taxation  of  costs,  the   Master  allowed  the 

plaintiff  his  full  costs,  as  if  he  had  succeeded  on  both  the 
issues  joined.  He  also  allowed  the  plaintiff  the  costs  of 
his  application  to  this  Court.  In  Michaelmas  term,  1836, 
the  defendant  obtained  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  the  taxation  of  costs  for  the  plaintiff 
should  not  be  set  aside,  and  why  the  Master  should  not  tax 
the  defendant  his  costs  of  the  cause,  or  why  the  Master 
should  not  review  his  taxation  of  the  plaintiff's  costs,  and 
tax  the  defendant  his  costs  of  all  the  issues,  and  why  the 
costs  which  the  Master  might  allow  the  defendant  should 
not  be  deducted  from  the  plaintiff's  damages,  or  damages 
and  costs, 

A.  V.  Richards  shewed  cause  (a).  The  plaintiff  is  enti- 
tled to  his  full  costs,  as  if  he  had  succeeded  on  both  the 
issues,  because  the  question  in  dispute  between  the  parties 
was  really  tried,  and  the  plaintiff  succeeded  upon  it.  This 
Court  has  held  that  the  variance  was  immaterial,  and  could 
not  prejudice  the  defendant  in  the  conduct  of  his  cause; 
and  when  the  case  was  formerly  before  the  Court,  it  was 
expressly  decided  that  the  plaintiff  was  entitled  to  his  costs. 
The  judgment  thus  concludes:  *^  We  are  of  opinion  that 
the  variance  is  immaterial,  and  that  the  mis-statement  could 
not  have  prejudiced  the  defendant  in  his  conduct  of  his  de- 
fence^ the  act  requires  us  to  give  judgment  accordingly,  and 
costs  must  follow  as  a  matter  of  course"  (ft).  The  Master 
had  no  authority  to  impose  any  terms  under  which  judgment 
should  be  entered  according  to  the  special  finding  of  the 
jury.  The  plaintiff  is  entitled  to  the  same  benefit  as  if  a 
general  judgment  had  been  entered  up  for  him.  No  case 
can  come  more  fully  within  the  mischief  of  the  3  &  4 
Will.  4,  c.  42,  s.  24,  than  this.  If  this  case  had  occurred 
before  the  new  rules  of  pleading  came  into  operation,  a 

(a)  This  case  was  argued  on  the  Court  for  Coleridge  J.,  who  was 

2'4tb  May,  before  Lord  Denman  absent  from  indisposition. 

C.  J.,  LUtledaleJ.ymd  PatiewiJ.;  (b)  Qw$i  v.  Elwet,  6  N.  ft  M. 

Williams  J.  was  sitUng  in  the  Bail  433. 


TRINITY  TERM,  VII  WILL.  IV.  233 

count  would  have  been  added  to  the  declaration,  complain-  1837. 
ing  of  the  defendant,  for  not  arresting  when  he  had  an 
opportunity  to  do  so,  and  upon  the  issue  raised  upon  that 
count  the  plaintiif  would  have  been  clearly  entitled  to  a  ver- 
dict. The  plaintiff  in  this  case  was  not  permitted  to  add 
such  a  count,  because  it  was  said  it  was  the  same  cause  of 
action  as  for  an  escape.  It  would  be  very  hard,  therefore, 
if  he  could  not  obtain  his  costs.  The  74th  rule  of  Hilary 
term,  2  WUl.  4,  183£,  is  inapplicable,  because  there  is  no 
issue  found. 

Sir  W.  TF.  FoUeti  and  fV.  J.  Alexander,  in  support  of  the 
rule.     It  is  clear  that  the  legislature,  when  they  passed  the 
3  8c  4  WUL  4,  c.  4€,  did  not  contemplate  all  the  consequences 
which  would  follow  from  the  d4th  section.    The  question 
is,  whether,  when  judgment  has  been  entered  for  the  plain- 
tiff, under  the  84th  section,  he  should  have  all  the  costs,  as 
if  there  were  no  proceeding  except  the  judgment.     The 
action  charges  the  defendant  with  arresting  J.  ff.,  and  after- 
wards allowing  him  to  escape ;  the  defendant  pleads  that  he 
is  not  guilty,  and  that  he  did  not  arrest  J.  H.    On  those 
pleas  issue  is  joined,  and  on  those  issues  both  parties  go  to 
trial.     There  was  nothing  to  prevent  the  plaintiff  adding  a 
count  for  omitting  to  arrest,  as  that  is  a  distinct  cause  of 
action  from  permitting  J.  H.  to  go  at  large  after  he  had 
been  arrested.    At  the  trial,  an  application  was  made  to 
amend  the  record,  under  the  2dd  section.     Under  that  sec- 
tion the  judge  might  have  required  the  party  making  that 
application  to  pay  the  costs,  but  he  could  not  impose  any 
terms  upon  the  party  against  whom  the  application  was 
made.     Now  the  24th  section  enacts,  that  in  all  cases  of 
variance,  mentioned  in  the  24th  section,  the  judge,  instead 
of  causing  the  record  to  be  amended,  may  direct  the  jury  to 
6nd  the  fact  according  to  the  evidence,  and  thereupon  such 
6nding  shall  be  stated  upon  such  record,  and  notwithstand- 
ing the  finding  on  the  issue  joined,  the  Court  from  which 
the  record  has  issued  shall^  if  they  shall  think  the  variance 
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1837.        immaterial  to  the  merits  of  the  case,  and  the  mis-statement 
such  as  could  not  have  prejudiced  the  opposite  party,  in  the 
conduct  of  the  action  or  defence,  give  judgment  according 
to  the  very  right  and  justice  of  the  case.    This  is  a  veiy 
peculiar  case,  because  there  were  but  two  issues  on  the 
record,  and  both  those  issues  are  found  for  the  defendant^ 
and  yet  the  Court  is  asked  to  give  costs  to  the  plaintiff  as 
if  he  had  succeeded  on  both  those  issues.     The  object  of 
the  24th  section  does  not  appear  to  have  been  fully  worked 
out.     In  case  of  an  amendment,  under  the  £3d  section, 
could  witnesses  be  indicted  for  peijury  ?    There  is  no  pro- 
vision in  the  24th  section  as  to  costs,  nor  is  there  any  dis- 
cretion with  respect  to  them  given  either  to  the  judge  or  to 
the  Court.     [LittkdaU  J.   The  Court  is  to  give  judgment 
according  to  the  very  right  and  justice  of  the  case.     When 
judgment  is  given  for  damages,  does  not  that  carry  costs  by 
the  Statute  of  Gloucester?]     In  an  ordinary  case  the  jury 
find  40j.  costs,  and  then  the  Court,  by  the  Statute  of  Glou- 
cester, give  costs  de  iucremento.     If  the  jury  had  no  power 
to  award  costs,  there  is  no  power  in  this  Court  to  award 
costs  de  incremento.     [LittUdale  J.  Might  not  the  Court 
give  judgment  ex  officio,  as  they  found  the  right  to  be  with 
respect  to  costs,  Greene  v.  Cole{a)T\    As  the  jury  had  no 
power  to  give  costs  under  the  3  8c  4  Will.  4,  c.  42,  the  Court 
has  no  power  to  award  them.     With  respect  to  the  former 
decision  upon  this  case,  the  attention  of  the  Court  does  not 
appear  to  have  been  called  to  this  point  on  the  former  dis- 
cussion.   There  are  two  reports  of  the  case,  the  one  in  Nevile 
and  Manning  {b\  and  the  other  in  Harrison*^  Reports  (c), 
and  the  judgment  of  the  Court,  as  reported  in  the  latter 
book,  is  silent  as  to  costs.     Is  the  defendant  to  have  no 
costs  at  all  i     If  there  had  been  a  count  in  the  declaration 
for  not  arresting,  in  addition  to  the  count  for  an  escape, 
and  the  defendant  had  pleaded  the  present  pleas  to  both 
those  counts,  he  would  have  had  a  verdict,  and  been  allowed 
his  costs  on  the  issue  as  to  an  escape.     If  be  is  to  be 

{a)  2  Wms.  Saond.  Sdl— 267.  (c)  3  Hnrr.  &  W.  33. 

(6)  6  N.  &  M.  433. 
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allowed  do  costs,  be  is  in  a  worse  situation,  although  he  has 
recovered  a  verdict  upon  two  issues,  than  if  a  verdict  had 
gone  against  him  upon  two  out  of  the  four  issues  supposed. 
The  Court  has  decided  that  it  cannot  set  aside  the  verdict, 
or  alter  the  record,  and  unless  that  be  done,  the  defendant  is 
entitled  to  his  costs,  under  the  23  //en.  8,  c.  15,  s.  I,  which 
declares,  that  if  any  verdict  happen  to  pass  by  lawful  trial 
against  the  plaintiff,  then  the  defendant  shall  have  judgment 
to  recover  his  costs.  lPaUe$on  J.  The  defendant  has  not 
got  the  verdict.  The  Court  never  decided  that  they  could 
not  set  aside  the  verdict.  The  Court  thought  that  the  spe- 
cial finding  was  as  much  a  part  of  the  verdict  as  the  finding 
on  the  issues,  and  that  the  whole  must  be  taken  together.] 
There  is  on  the  record  a  finding  of  the  jury,  that  by  reason 
of  the  defendant  neglecting  to  arrest  the  creditor,  the 
plaintiff  has  sustained  damage  to  the  amount  of  301,, 
but  that  leaves  the  verdict  for  the  defendant  untouched, 
unless  the  Court  has  power  to  amend  the  record.  Unless 
the  Court  alters  the  record,  the  defendant  is  entitled  to  costs. 
[Pattaon  J.  In  Parry  v.  Fairhurst  (a),  the  Court  of  Ex* 
chequer  did  amend  the  record,  and  sent  the  case  back  for 
trial,  but  the  power  of  the  Court  to  amend  does  not  appear 
to  have  been  discussed.  In  the  present  case,  the  judge  did 
not  exercise  any  discretionary  power,  but  refused  to  amend. 
The  question  of  amendment  in  Parry  \,  Fairhurst  (a),  may 
have  been  referred  to  the  Court  by  consent.  The  Court 
has  no  power  to  amend  by  the  3  8c  4  Will.  4,  c.  42,  s.  £4, 
as  that  section  requires  the  Court,  if  they  think  the  variance 
immaterial,  to  give  judgment  according  to  the  very  right  and 
justice  of  the  case,  notwithstanding  the  finding  on  the  issue 
joined.]  iSy  the  74th  rule  of  Hil.  T.  2  Will.  4,  1832,  the 
defendant  is  entitled  to  costs,  and  not  the  plaintiff,  for  the 
defendant  has  succeeded  on  both  the  issues  joined.  If  the 
amendment  had  been  made,  the  plaintiff  must  have  paid 
costs,  and  in  that  case  the  defendant  might  have  declined 
making  any  further  defence  to  the  action.    The  rule  of 

(a)  2  C.  M.  &  R.  190. 
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1837.  Hilaiy  term  says,  die  plaintiff  shall  not  have  costs  on  the 
issues  on  which  he  does  not  succeed.  It  was  held  in  Doe 
▼.  Webber  {a),  that  a  defendant  is  entitled  to  his  costo  for 
preparing  to  meet  a  case  put  upon  the  record,  but  subse- 
quently abandoned,  although  the  defendant  has  attempted, 
but  without  success,  to  apply  his  evidence  to  that  case  on 
the  record  on  which  the  plaintiff  succeeded.  How  is  the 
plaintiff  entitled  to  costs  ?  There  is  no  action  brought  on 
which  the  plaintiff  has  recovered  a  verdict  He  is  therefore 
not  entitled,  under  the  Statute  of  Gloucester.  It  may  be 
doubted  whether  the  jury  had  any  right  to  assess  the 
damages,  for  the  £4th  section  only  authorizes  them  to  find 
the  facts  according  to  the  evidence.  The  plaintiff,  however, 
by  that  act,  has  no  right  to  the  costs,  for  with  respect  to 
costs  it  is  silent.  If  the  judge  had  allowed  the  amendment, 
then  the  plaintiff  might,  by  the  Statute  of  Gloucester,  have 
been  entitled  to  his  costs.  If  the  legislature  had  intended, 
by  the  3  8c4  Will.  4,  c.  42,  s.24,  to  give  costs,  there  can  be 
no  doubt  they  would  have  been  mentioned.  There  is  no 
reason  why  costs  should  be  given  in  a  case  where  the  judge 
refused  to  amend.  In  an  ordinary  case  there  is  a  distinct 
finding  of  costs  by  the  jury.  In  Hullock  on  Costs  (6)  it  is 
said,  ''  If  the  costs  assessed  by  the  jury  be  omitted  in  the 
entry  of  the  judgment,  it  will  be  error.  And  where  the 
costs  de  incremento  were  in  the  entry  of  the  judgment  said 
to  be  assessed  per  juratores,  instead  of  per  curiam,  it  was 
held  to  be  error.  But  if  judgment  be  given  for  the  damages 
and  costs  assessed  by  the  jury,  the  want  of  judgment  for 
costs  de  incremento  is  not  error."  For  that  Heines  v. 
Guie  (c)  is  cited.  [Littledale  J.  The  reason  of  costs  being 
awarded  expressly  by  the  jury,  is  to  shew  the  particular 
amount  given  for  costs  separately  from  that  given  for  da- 
mages ;  many  cases  on  the  subject  of  costs  are  collected  in 
Ward  V.  Snell(d).']    At  all  events  the  plaintiff  cannot  have 

(a)  4  N.  &  M.  381;  S.  C.  2  A.         (c)  Yelv.  107. 
&  £.  448.  (d)  1  H.  Bla.  10. 

(6)  2d  vol.  p.  650. 
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the  costs  of  his  motions,  which  have  been  rendered  necessary        issr. 
bj  his  own  negligence. 

Ctfr.  adv.  vuli. 


GUBBT 

tr. 

Elwzs. 


Lord  Denman  C.  J.|  in  this  term,  (June  9f)  delivered  the 
judgment  of  the  Court,  as  follows : — The  plaintiff  declared 
as  for  an  escape,  but  the  evidence  not  establishing  that,  he 
was  permitted  to  go  into  a  case  of  omission  to  arrest,  and 
on  that  new  case  he  succeeded.  We  think  that  the  plaintiff, 
having  succeeded  generally,  ought  to  have  the  costs  of  the 
trial,  and  that  the  defendant  ought  to  have  the  costs  of  the 
issues  upon  which  he  has  succeeded ;  and  that  each  party 
should  bear  his  own  costs  of  the  application  to  this  Court 
and  of  the  argument. 

Ordered — ^That  it  be  referred  to  the  Master  to  tax 
the  plaintiff  his  general  costs  of  this  cause,  and  that 
the  said  Master  also  tax  the  defendant  his  costs 
upon  the  issues  on  which  he  has  succeeded,  and 
that  each  party  pay  his  own  costs  of  this  application, 
and  also  the  costs  of  arguing  the  question  before  the 
Court. 


Doe  on  the  demise  of  Vernon  v.  Roe*  Thundayy 

y  May  25/A. 

J  UDGMENT  had  been  signed  in  this  case,  and  a  rule  a  defendant 

nisi  had  been  obtained  to  set  aside  that  judgment  which  ^"  ejectment, 

,  who  had  ob- 

had  been  signed,  under  the  following  circumstances:  tained  ten 

On  the  25th  May,  1835,  the  declaration  was  served  upon  ^f/^dtn^the 
Richards,  the  tenant  in  possession,  to  appear  in  the  follow*  terms  of  plead- 
ing Trinity  term.  No  appearance  was  ever  entered.  refolnbK  m- 
On  the  15th  June,  1835,  Coleridge  J.,  at  the  instance  of  tis,  and  taking 
the  tenant  Richards,  made  an  order  upon  the  lessor  of  the  trial,  is  never- 
plaintiff,  to  deliver  a  particular  in  writing  of  the  premises  theless entitled 
*.  T-  1  1  -  *®  *  term  8  no- 
for  the  recovery  of  which  the  ejectment  was  brought.  ticeofanystep 

being  taken,  if 
the  plaintiff  has  delayed  going  on  with  the  action  for  four  temii. 
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On  tbe  aoth  June,  Paiie$on  J.,  by  consent,  made  an 
order  that  tbe  defendant  should  have  ten  days*  time  to  plead, 
after  delivery  of  the  particulars  of  the  plaintiff's  demand, 
pleading  issuably,  rejoining  gratis,  and  toking  short  notice 
of  trial,  if  necessary,  for  the  next  assizes. 

No  further  proceedings  were  taken  until  the  2d  February, 
1837y  when  the  plaintiff  delivered  a  bill  of  particulars  to 
the  clerk  of  the  agent  of  Richards^  attorney,  who,  however, 
insisted  that  he  was  entitled  to  a  term's  notice  before  any 
step  could  be  taken  in  the  action,  as  no  proceeding  had 
taken  place  for  more  than  a  year. 

On  the  15th  February,  1837,judgment  was  signed  against 
the  casual  ejector. 

On  the  £Oth  Feb.  1837,  William  J.  made  an  order  that 
the  judgment  should  be  set  aside  for  irregularity,  with  costs. 

A  rule  nisi  was  obtained  to  rescind  the  order  of  FfiV- 
liatns  J.,  on  the  ground. 

First,  that,  as  the  defendant  had  never  appeared  in  the 
action,  he  could  not  be  heard  upon  any  motion  to  set  aside 
the  judgment; 

Secondly,  that,  as  the  cause  had  been  stayed  by  the 
order  for  particulars,  which  had  been  obtained  at  the  in- 
stance of  the  defendant,  the  rule,  that,  where  a  cause  has 
not  been  proceeded  in  for  a  twelvemonth,  no  step  can  be 
taken  without  a  term's  notice,  was  inapplicable ; 

Thirdly,  that  tbe  judge  had  no  power  to  give  costs  to  the 
tenant  Richards,  who  had  not  appeared.  A  correspondence 
had  taken  place  between  the  attorney  for  Richards  and  the 
attorney  for  the  lessor  of  the  plaintiff,  but  it  did  not  appear 
from  that  correspondence  that  there  had  been  any  waiver 
of  the  right  to  have  a  term's  notice,  before  any  further  steps 
were  taken  in  the  action. 

J.  Bajfley,  now  shewed  cause  against  the  rule  for  set- 
ting aside  the  order  of  Williams  J.  I.  Although  Richards^ 
the  defendant,  has  not  formally  appeared  in  the  action,  yet 
he  was  entitled  to  move  to  set  aside  the  judgment,  because 
the  rule  for  judgment  was  in  effect  against  him. 
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JL  The  defendant  is  entitled  to  a  term's  notice.  It  is  lasr. 
true  that  it  was  al  bis  instance  that  the  order  for  particulars 
was  obtained^  but  the  plaintiff  ought  to  have  delivered  the 
particulars  within  a  reasonable  time  after  that  order  was 
obtained.  There  has  been  no  waiver,  in  fact,  of  the  right 
to  obtain  a  term's  notice.  In  no  part  of  the  correspond- 
ence did  the  attorney  for  Richards  intimate  that  he  should 
relinquish  his  right  to  the  notice.  It  is  a  general  rule^  that, 
if  four  terms  have  elapsed  since  the  delivery  of  the  decla- 
ration, the  defendant  shall  have  a  whole  term's  notice  of 
the  rule  to  plead,  before  judgment  can  be  entered  against 
him,  and  there  are  but  two  exceptions  stated  to  this  rule 
hj  Mr.  Tidd  {a),  where  the  cause  has  been  stayed  by  in- 
junction or  privilege.  This  case  is  not  within  either  of 
those  exceptions. 

Whaieiey,  in  support  of  the  rule.  Where  the  defendant 
his  obtained  leave  for  time  to  plead,  after  the  particulars 
have  been  delivered,  a  term's  notice  is  not  necessary. 
The  rule  was  established  for  the  purpose  of  preventing 
surprise  upon  the  defendant;  and  it  has  been  laid  down, 
that,  where  the  proceedings  have  been  delayed  at  the  de- 
fendant's request,  the  rule  is  inapplicable.  Here,  the  order 
of  particulars  which  stayed  the  action  was  obtained  at  the 
instance  of  the  defendant;  Richards  v.  Harris  {b).  Good- 
title  d.  Ward  v.  Badtitle{c)  is  an  express  authority  to  shew 
that  Richards  cannot  have  any  costs. 

Lord  Denman  C.  J. — There  is  nothing  in  this  case  to 
deprive  the  defendant  of  a  term's  notice.  Goodtitle  v.  Bad- 
titk{c)  however,  shews  that  that  part  of  the  order  is  bad, 
which  requires  costs  to  be  paid. 

LiTTLEDALE  J. — The  judgment  was  irregular.  Richards 
had  no  right  to  apply  for  particulars  before  he  had  appeared, 

(a)  1st  vol.  p.  468,  9th  edition.  (c)  Q  W.  Bla.  763. 

(6)  3  East,  1. 

VOL.  II.  B 
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1837.        but  after  the  order  for  the  particulars  was  made,  the  pro- 

*^'*^      ceedings  were  stayed.     It  was  the  duty  of  the  plaintifF  to 
Doe  ^  j 

V.  deliver  the  particulars  sooner,  and  it  was  by  his  default  that 

^^'         the  action  was  delayed.     By  accepting  the  terms  that  the 

defendant  should  plead  issuably  and  rejoin  gratis,  he  did 

not  do  away  with  the  necessity  of  a  term's  notice;  but  the 

defendant  is  a  nominal  party,  and  is  not  entitled  to  costs. 

Patteson  J. — The  plaintiff  chose  to  wait  for  a  year 
before  he  delivered  the  particulars. 

Rule  absolute  for  setting  aside  the  order  aft  to 
the  costs,  discharged  as  to  the  rest 


3i!ytuL  "^^  ^'^^  ^'  '^^^  Inhabitants  of  Abdleioh. 

tenanc'in^Vee     ^^  appeal  against  an  order  of  removal,  whereby  Thomas 

of  freehold       Beckey  was  removed  from  the  parish  of  Dedham,  in  the 

land^conveved  ^^^nty  of  Essex,  to  the  parish  of  Ardleigh,  in  the  same 

by  lease  and     county,  the  Court  of  Quarter  Sessions  confirmed  the  order, 

freehold  land    subject  to  the  opinion  of  the  Court  of  King's  Bench  upon 

to  certain  trus-  |he  following  case: 

teeS|  upon  ° 

trust  to  seU  The  pauper,  Thomas  Beckey,  was  for  many  years  pre- 

debt£*aud  pav  ^^^"®»  *°^  "P  ^^  ^'*®  y^^^  1832,  seised  and  possessed  of 
the  surplus,  if  freehold  and  copyhold  estates,  situate  in  the  parish  of  Ard- 
Tbe  release'  ^^^S^'  Langham,  and  Dedham,  in  the  county  of  Essex, 
contained  a  which  he  derived  as  devisee  in  fee  under  the  will  of  his 
the  part  of  the  father,  and  to  which  copyhold  part  thereof,  in  the  said  parish 

pauDer,to  sur-  ^f  Dedham,  he  was,  in  December,  1821,  admitted  as  tenant 
render  his         ^  '  '  ' 

co^bold  land  in  fee. 
in  u^  upon 

the  same  trusts  as  the  freehold.  Tlie  release  also  contained  a  declaration  that  the 
trustees  should  manage  the  farming  business  of  the  pauper  until  the  sale  should  be 
made.  It  did  not  appear  from  the  case,  which  stated  the  above  facts,  what  was  the 
value  of  the  property  or  the  amount  of  the  debts.  It  was  held,  that  the  pauper  (who 
did  not  actually  reside  on  the  property,  but  in  the  parish)  gained  a  settlement  by  a  resi- 
dence of  forty  days  in  the  parish  where  the  copvholds  were  situate,  during  the  period 
between  the  execution  of  the  deeds  of  lease  and  release,  and  a  surrender  of  the  copyhold, 
which  was  afterwards  made  by  the  pauper  to  a  purchaser. 
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The  pauper  received  the  rents  of  the  said  premises  from 
the  time  of  his  father's  death  down  to  January,  I83£, 

At  the  time  of  his  father's  death,  and  from  thence  until  v. 

the  17th  April,  1832,  the  pauper  resided  at  Ardleigh.  On  ^"J^JJ^^^^ 
the  17th  April,  1832,  he  went  to  reside  in  Dedham,  where 
he  continued  to  reside  from  that  time  down  to  the  time  of 
the  hearing  of  the  appeal.  He  did  not  occupy  the  said 
copyhold  premises,  but  resided  during  the  whole  time  in 
other  premises  in  Dedham. 

By  indenture  of  lease  and  release,  and  assignment,  duly 
eiecuted,  dated  10th  and  11th  January,  1832,  the  said 
indenture  of  release  and  assignment  being  made  between 
the  pauper  of  the  one  part,  and  P.  A.  and  two  other  per* 
sons  of  the  other  part :  It  was  witnessed,  that  to  the  intent 
to  enable  the  said  pauper  to  provide  for  the  demands  of  his 
several  creditors,  and  for  the  nominal  consideration  therein 
mentioned,  he  the  said  pauper  granted  and  released  unto 
the  said  P.  A.,  J.  O.  and  S.  A.^  all  the  freehold  messuages 
and  hereditaments  of  him  the  said  pauper,  situate,  lying, 
and  being  in  the  several  parishes  of  Ardleigh,  Langham,  and 
Dedham  aforesaid,  unto  and  to  the  use  of  the  saidP.il.,  J.  O. 
and  S.  A.,  their  heirs  and  assigns,  upon  trust  that  they  the 
said  trustees  should  sell  the  same  by  public  auction  or  pri« 
vate  contract,  in  one  or  more  lot  or  lots,  unto  any  person 
or  persons  whomsoever,  for  the  best  price  that  could  be 
reasonably  obtained  for  the  same,  and  should  from  time  to 
time  collect  and  receive  the  rents,  issues  and  profits  of  the 
said  premises,  or  of  such  part  thereof  as  for  the  time  being 
should  not  be  sold  under  the  trusts  aforesaid.  And  it  was 
further  witnessed,  that  for  the  considerations  therein  afore- 
said, he  the  said  pauper,  for  himself,  his  heirs  8cc.,  did 
covenant  to  and  with  the  said  P.  il.,  J.  O.  and  5.  A.,  their 
heirs  8cc«,  that  he  the  said  pauper,  or  his  heirs,  should  and 
would,  upon  request  made  by  them  the  said  P.  A.,  J.  O. 
and  S.  A.,  &c.,  well  and  effectually  surrender,  according  to 
the  custom  of  the  respective  manors  of  which  they  were 
holden,  all  and  every  the  copyhold  or  customary  messuages, 

b2 
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1837.        landsy  tenements  and  hereditaments,  of  bim  the  said  pau- 
y^"^      per,  situate   in  the  several  parishes  of  Ardleigh,  Lang- 
V,  ham^  and  Dedham  aforesaid,  to  the  only  use  and  behoof 

^  aUSwot''^  of  the  said  P.  A.,  J.  O.  and  S.  A.,  their  heirs  and  assigns, 
or  as  they  or  the  survivors  or  survivor  of  them,  bis  heirs 
or  assigns,  should  order,  direct  and  appoint,  or  to  any 
purchaser  or  purchasers  under  the  trusts  therein  declared 
of  the  same.  And  that  in  the  meantime,  and  until  such 
surrender  or  surrenders  should  be  made,  the  said  P.  A,, 
J.  O.  and  S.  A,,  their  heirs  or  assigns,  or  such  other 
person  or  persons  as  aforesaid,  should  be  admitted  under 
or  by  virtue  of  the  same  surrender  or  surrenders,  he  the 
said  pauper,  and  his  heirs,  should  stand  and  be  seised  and 
possessed  of  the  said  copyhold  or  customary  hereditaments 
and  premises,  and  every  part  thereof,  with  the  appurte* 
nances,  in  trust  for  the  said  P.  A*,  J.  0.  and  5.  A.,  their 
heirs  and  assigns.  And  it  was  thereby  declared  and  agreed, 
that  the  said  P.  A,»  J.  0.  and  S»A.,  their  heirs  and  assigns, 
should  thenceforth  stand  possessed  of  the  said  copyhold  or 
customary  messuages,  lands,  tenements  and  hereditaments, 
upon  trust  to  sell  and  dispose  of  the  same,  in  the  same 
manner,  and  with  the  same  powers  and  authorities,  as  were 
thereinbefore  declared  of  and  concerning  the  aforesaid  free* 
hold  hereditaments  and  premises. 

And  it  was  by  the  said  indenture  declared,  that  the  said 
P.  A.,  J.  O.  and  S.  A.,  their  heirs,  executors  and  adminis- 
trators, should  stand  and  be  possessed  of  and  interested  in 
the  monies  to  arise  and  be  received  by  virtue  of  or  under 
the  sales  thereinbefore  authorized  to  be  made,  or  to  be  col- 
lected and  gotten  in,  by  the  ways  and  means  therein  afore- 
said, or  otherwise  to  arise  from  or  in  respect  of  the  premises 
thereby  granted  and  released,  and  covenanted  to  be  surren- 
dered; upon  trust,  in  the  first  place,  to  pay  the  costs  and 
charges  in  the  said  indenture  expressed;  and  upon  further 
trust  to  pay,  pari  passu,  and  without  any  preference  or  prio- 
rity unto  the  several  creditors  of  the  said  pauper,  the  amount 
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of  tbeir  respective  debts.    And  if  there  should  be  any  resi-        J837. 

due  or  surplus,  upon  trust  to  pay  the  same  unto  the  said     ^l^ 
, .  t    .  .  ,        .  The  Kino 

pauper,  his  executors,  administrators  and  assigns.  o. 

And  in  the  said  indenture  was  contained  a  declaration,  In|j«*»'^»n^»  ^^ 

,  ,  '     Ardleigh. 

that  the  trustees  should  manage  the  farming  business,  8cc. 
of  the  said  pauper,  until  the  aforesaid  sales  should  be  made 
and  completed,  in  such  manner  as  they  should  deem  most 
expedient  for  the  benefit  and  interest  of  the  estate  of  the 
said  pauper. 

By  deed  poll,  dated  18th  January,  1832,  after  reciting 
the  trusts  of  the  said  indenture  of  release,  of  the  1 1th  Janu- 
ary, 1832,  as  hereinbefore  set  forth,  it  was  witnessed,  that 
each  and  every  the  persons,  whose  hands  and  seals  were 
affixed  thereto,  did  covenant  and  agree  with  the  said  pau- 
per, that  they  would  accept  and  take  the  provision  made 
by  the  said  indenture  of  release,  of  the  11th  of  January 
then  instant,  in  full  discharge  and  satisfaction  of  their  seve- 
ral demands;  and  upon  receipt  thereof,  execute  such  re- 
leases and  acquittances  as  might  be  necessary  for  releasing 
the  said  pauper  from  all  claims  and  demands  in  respect 
thereof;  and  also  that  they  would  not  arrest  or  prosecute 
him,  for  or  in  respect  of  the  same ;  with  a  proviso  that  if  the 
said  trustees  should  be  prevented  carrying  the  trusts  of  the 
said  indenture  of  the  11th  January  into  effect,  then  the 
said  creditors  should  be  at  liberty  to  proceed  for  recovery 
of  their  respective  debts,  in  the  same  manner  as  if  they  had 
not  executed  the  said  deed-poll. 

On  the  2d  October,  1832,  the  said  pauper,  in  considera- 
tion of  the  sum  of  50/.,  in  the  surrender  stated  to  be  paid 
to  him  by  one  William  Downes,  (who  had  verbally  agreed 
to  purchase  the  said  premises,  on  the  1 1th  May  preceding,) 
out  of  Court,  surrendered,  according  to  the  custom  of  the 
said  manor  of  Overhall  and  Netherall,  the  said  copyhold 
cottage  and  piece  of  land,  situate  in  Dedham  aforesaid,  and 
holden  of  the  said  manor  of  Overhall  and  Netherall,  to  the 
use  of  the  aforesaid   William  Dowtics^  who  was  admitted 
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1837.        thereto  on  the  20th  November^  1832,  to  bold  to  him,  his 

a^a      fc«i;"°d  ""gn«-  .... 

V.  Under  the  above  circumstancesi  the  questton  for  the  opi- 

^  ABDLwSli!'^  nion  of  the  Court  is,  whether,  after  the  execution  by  the 
pauper  of  the  said  indentures  of  10th  and  llth  January, 
1832,  and  of  the  deed  of  assent  by  the  creditors,  of  the 
18th  January,  1832,  and  from  thence  down  to  the  time  of 
admission  of  the  said  William  Downes  to  the  said  copyhold 
premises  in  Dedham,  or  down  to  the  time  of  the  said  sur- 
render thereof  to  him,  or  during  the  period  of  any  forty 
days  after  tlie  17th  April,  1832,  he  the  pauper  continued 
to  have  an  estate  or  interest  in  the  said  copyhold  premises 
in  Dedham,  sufficient  to  confer  a  settlement  upon  him,  and 
whether  the  pauper  gained  such  settlement  by  his  residence 
in  the  said  parish  of  Dedham,  during  the  period  and  in 
manner  hereinbefore  stated. 

If  the  Court  shall  be  of  opinion  that  the  pauper  had  aa 
estate  or  interest  sufficient  to  confer  a  settlement,  then  the 
order  of  sessions  is  to  be  reversed,  and  the  order  of  removal 
to  be  quashed;  otherwise  the  order  of  sessions  to  be  coo* 
firmed. 

Thesiger  and  •$,  Dowlingp  in  support  of  the  order  of  ses- 
sions. The  pauper  gained  no  settlement  in  Dedham  during 
the  year  1832.  By  the  covenant  to  surrender  the  copyhold 
land,  the  pauper  divested  himself  of  all  interest  in  it.  The 
trustees  had  the  equitable  estate,  and  could  compel  the 
pauper  to  surrender  it  to  any  person  they  pleased.  The 
trustees  by  the  deed  were  to  manage  the  farm,  and  receive 
the  rents  and  profits.  The  pauper  was  a  bare  legal  trustee, 
and  did  not  reside  upon  the  property.  In  all  the  cases 
in  which  it  h^s  been  held  that  a  trustee  has  acquired  a  set- 
tlement, it  will  be  found  that  he  was  resident  on  the  pro- 
perty. The  situation  of  the  pauper  does  not  resemble  that 
of  a  guardian  in  socage,  who,  according  to  the  case  of 
Ike  King  v.  Oakley  (a),  gains  a  settlement  by  residence  on 

(a)  10  East,  491. 
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the  property  of  which  he  hai  the  wardship.    Nor  is  the        laar. 
pauper  in  the  same  situation  as  executors  or  administrators,      s^^>^^ 
for  they  have  a  right  to  dispose  of  the  bnd.    The  situation  of  ^,  "^ 

the  pauper  is  not  analogous  to  that  either  of  a  mortgagor  or  InhaWtanto  of 
mortgagee,  who  in  certam  cases  acquire  settlements  in  those 
characters.  It  is  true  that  a  mortgagee,  who  has  the  legal 
interestj  and  who  is  in  possession  of  the  land,  gains  a  settle- 
ment But  the  pauper  is  not  in  possession  of  the  copy- 
hold land.  A  mortgagor  does  not  gain  a  settlement  by 
mere  residence,  if  he  be  insolvent^  The  King  v*  St.  Mi' 
ehaeTs,  Bath{a)^  The  pauper  here  is  evidently  insolvent. 
It  may  be  said  that  the  pauper  has  something  beyond 
the  legfd  interest;  that  he  has  some  beneficial  interest  in 
the  surplus.  But  assuming  that  he  has,  it  is  immaterial ; 
The  King  v.  Cregina  (&).  iPatteion  J.  In  The  King  v.  Si. 
Miciael%  Bathia),  Lord  Mantfield  seems  to  treat  the 
right  to  the  surplus  as  of  little  importance.]  The  party 
who  has  the  real  interest  in  the  premises,  is  the  only  person 
entitled  to  the  settlement;  The  King  v.  Holm  East  Waver 
Quarter  (c)«  The  case  of  The  King  v.  Edington{d)  is  dis- 
tinguiahable,  because  there  the  Court  treated  the  transaction 
as  a  mortgage,  which  this  is  not.  In  The  King  v.  TarratU 
Launceston{e)f  it  was  held,  that  the  pauper  who  had  con- 
veyed every  interest  he  had  in  a  leasehold  house  to  a  trustee, 
upon  trust  to  repay  himself  10/.,  and  then  to  apply  the  rents 
for  the  separate  use  of  the  pauper's  wife,  during  her  life, 
and  afterwards  for  his,  the  pauper's  life,  gained  no  settle- 
ment by  residence  on  the  property.  In  this  case  there  is  a 
covenant,  on  the  part  of  the  pauper,  to  surrender  the  copy- 
bold;  he  bad  nothing  left  in  him  but  the  bare  legal  interest, 
and  he  did  not  reside  on  the  property. 

Roland  and  Turner,  contri.    The  pauper,  after  the  exe- 
cution of  the  deed  of  1832,  had  a  legal  estate  in  the  pro- 

(a)  S  Doug.  630.  (c)  16  East,  117. 

(b)  4  N.  &  M.  455 ;  j9.  C.  S  A.         (d)  1  East,  288. 
k  £.  536.  (e)  3  East,  2S6. 
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1837.        perty,  by  which  he  acquired  a  settlement.    It  is  admitted 

The  KiHo     ^^^^  where  there  is  an  absolute  conveyance  of  the  property, 
V.  and  the  pauper  fraudulently  gets  into  possession,  as  in  The 

AaoLtiGH.  ^^^S  ^'  ^^*  Michaers,  Bath  {a),  no  settlement  is  gained; 
but  here  the  pauper  had  the  legal  estate.  The  deed,  so  far 
as  respects  the  copyholds,  was  only  an  executory  contract 
If  an  ejectment  had  been  brought,  it  must  have  been  on  a 
demise  by  the  pauper.  If  a  distress  haa  been  made,  and 
the  tenant  had  replevied^  the  parties  making  the  distress 
must  have  made  cognizance  in  the  name  of  the  pauper. 
It  is  doubtful  whether  the  pauper  had  not  some  equitable 
estate  remaining  in  him,  but  according  to  the  case  of  The 
King  V.  Oakley  {b),  it  is  sufficient  to  have  a  legal  interest. 
The  King  v.  Geddington{c)  is  to  the  same  effect.  After  the 
case  of  The  King  v.  Houghton  le  Spring  {d),  it  cannot  be 
contended  that  residence  in  the  parish,  where  the  property 
is  situate,  is  not  sufficient.  This  case  is  very  like  The  King 
V.  Dorstoneie).  In  that  case,  while  the  pauper  resided  in 
the  parish  of  B.,  a  freehold  estate  in  the  same  parish 
descended  to  his  wife  and  her  sisters,  as  coparceners.  In 
a  month  afterwards,  the  pauper  and  his  wife  contracted  to 
sell  their  share,  but  the  conveyance  was  not  actually  exe- 
cuted for  more  than  forty  days  after  their  title  accrued. 
It  was  held  that  the  pauper  was  settled  in  B.,  although  the 
estate,  during  all  the  time,  was  in  the  occupation  of  another. 
In  The  King  v.  Cregina  (/),  the  pauper  had  no  estate  or 
interest  whatever  in  the  property. 

Lord  DfiNMAN  C.J. — ^The  legal  estate  continued  in  the 
pauper,  and  he  was  therefore  irremoveable*  It  is  true  he 
did  not  reside  upon  the  property,  but  he  resided  in  the 
parish,  which  is  sufficient.  It  was  not  certain  that  the  pau- 
per would  ever  be  called  upon  to  surrender  the  copyhold 

(a)  2  Doug.  630.  {d)  1  East,  247. 

(6)  10  East,  491.  (0  1  East,  896. 

(c)  8  D.  &  R.  408;  S.  C.  9  B.         (/)  4  N.  &M.  455;  SX.  8  A. 

&  C.  199.    See  TheKing  v. Llan-  &  £.  536. 
tUUo  Grotieaiiy,  5  B.  &  C.  461. 
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pfoperty.    The  freehold  property,  for  any  thing  that  appears 

to  the  contraryi  may  be  sufficient  to  pay  off  the  debts,  and 

there  is  nothing  to  shew  that  the  pauper  was  divested  of  9. 

the  real  beneficial  interest  in  this  property.    It  is  however  ^"511^^^^^ 

enoogh  for  us  to  say,  that  the  pauper  resided  for  forty  days 

in  a  parish  where  he  had  an  estate  of  his  own^  and  that  he 

thereby  gained  a  setdement  in  that  parish. 

LiTTLBDALB  J. — ^The  pauper  had  the  legal  estate,  which 
was  sufficient  to  give  him  a  settlement.  It  is  laid  down  in 
Noian^s  Poor  Laws  (a),  that  "  it  is  immaterial  whether  the 
party  has  a  beneficial  interest  in  the  estate;  a  mere  trustee 
may  acquire  a  settlement,  for  nobody  can  take  the  estate 
from  him,  and  it  is  sufficient  that  he  reside  in  the  parish 
forty  days,  and  cannot  be  removed  from  it."  The  pauper 
could  not  have  been  turned  out  by  an  ejectment.  It  is  not 
clear  that  the  pauper  bad  not  some  equitable  interest  in 
the  estate. 

Pattbsom  J. — ^This  case,  in  some  respects,  resembles 
7%e  King  v.  Dor$time{b).  In  that  case,  the  pauper  had 
entered  into  an  absolute  agreement  to  sell.  In  this  case, 
the  pauper  had  covenanted  to  surrender  the  copyholds  to 
the  trustees,  for  the  purpose  of  paying  his  debts.  In  The 
Kwg  V.  Dontatte{b),  it  was  held,  that  the  pauper  gained  a 
settlement  by  residing,  not  upon  his  estate,  but  in  the  same 
parish  in  which  it  was  situated.  The  clause  in  the  deed 
which  relates  to  the  management  of  the  property,  only  au- 
thorizes the  trustees  to  take  upon  themselves  the  business 
of  fiarming  the  freehold  land,  and  does  not  appear  to  apply 
to  the  copyhold.  In  The  King  v.  Cregina  (c),  the  pauper 
bad  no  legal  interest,  and  it  was  very  questionable  whether 
he  had  any  equitable  interest 

Order  of  Sessions  quashed* 

(a)  VoLiL  p.  10ft,  4th  ed.  (c)  4  N.  &  M.  46ft;  5.C.  S  A. 

Q)  1  Eait,  996.  &  £.  536. 
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Edward  fiouRNE,  Francis  Bourne,  and  Andrew 
May  vnk.  HowERTH  V.  Tbe  King. 

If  an  inferior  ThE  three  prisoners  appeared  this  day  at  tbe  bar  of  the 
nouDce  an  im-  Court  of  King's  Bench.     They  had  been  indicted,  tried 

proper  jodg-  ^^j  convicted  at  the  Quarter  Sessions  for  the  county  of 
ment  in  a  case  ^ 

of  felony,  the    Monmouth,  of  a  burglary.    Andrew  Bourne  had  been  sen- 

King's  Bench,  ^^^'^^  ^  i>e  transported  for  seven  years,  and  Francis 
on  a  writ  of  Boume  and  A*  Howerth  were  sentenced  to  be  transported 
brought,  has  f^^  i^^*  ^^^  above  fiscts  appeared  by  tbe  record.  A  writ 
not  power        ^f  ^^^^  ^n,  brought,  and  the  error  assigned  in  substance 

either  to  re-  ®   ^  .  -         •  . 

mit  the  record  was^  that  judgment  of  transportation  had  been  given  instead 
^  Jjj^  J'Jlj^;  of  judgment  of  death.  The  prayer  of  the  defendants  was, 
that  the  right  that  the  judgment  should  be  reversed.  Issue  bad  been 
^  f^alded*^  joined  on  tbe  assignment  of  error. 

there,  or  to 

right  judgment      Peacock,  for  the  prisoners.    It  is  admitted  by  the  Attor- 

itself,  but  the  ney-General,  that  the  sentence  is  erroneous;  but  it  will  be 
prisoners  must       ^  '  »  ^ 

bedischaiged.  contended  for  the  crown  that  the  Court  will  either  pass  the 

proper  sentence  now  upon  the  prisoners,  or  remit  the  record 
to  the  Court  of  Quarter  Sessions,  in  order  that  the  proper 
sentence  might  be  passed  by  that  court.  But  tbe  only  course 
this  Court  can  legaliy  adopt,  is  to  discharge  the  prisoners. 
The  Court  of  Quarter  Sessions  cannot  give  judgment,  for, 
not  having  been  adjourned,  it  has  ceased  to  exist  Nor  can 
this  Court  give  judgment  now:  The  King  v.  Baker  (a)  is  an 
authority  to  that  effect.  The  King  v.  Kenmorthy{b)  may 
appear  at  first  sight  to  be  an  authority  to  warrant  this  Court 
in  remitting  the  record  to  the  Court  of  Quarter  Sessions,  in 
order  that  the  right  judgment  may  be  given.  But  in  that  case 
no  judgment  had  been  given  by  the  court  of  oyer  and  termi- 
ner. Here  a  judgment  has  been  delivered  by  tbe  Court  of 
Quarter  Sessions*  This  distinction  was  taken  in  The  King 
V.  Ellis  (c).  Besides,  this  Court  cannot  give  judgment  on  a 
conviction  in  another  oouit,  where  that  court  has  any  discre- 

(a)Carth.6.  (c)  8  D.&R.  173;  <SLC.5  B.  A^ 

(6)  1  B.  &  C.  711 ;  3  D.  &  R.  173.    C.  395. 
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tiooaiy  power  which  this  Court  has  not    In  Rex  v.  £€»* 
worthy  (a),  Abbott  C.J.  sajs,  ''  that  at  common  law»  where 
the  puniflhrnent  is  not  diicretionaryy  the  record  of  an  infe* 
nor  court  may  be  removed  into  this  Court,  and  we  may 
pronounce  judgment,  but  in  this  instance  we  cannot  do 
80."    By  the-  7  &  8  Gto.  4,  c.  fiO,  s.  1 1^  the  judgment  on 
i  conviction  of  burglary  is  death;  but  the  4  Geo.  4,  c,  48, 
enables  the  court  before  which  the  offender  shall  be  conmded 
to  record  judgment  of  death,  instead  of  passing  sentence. 
The  Quarter  Sessions  therefore  had  a  discretion  to  record 
judgment  of  death  against  the  prisoners,  which  this  Court 
has  not.     But  even  if  this  Court  could,  under  other  cir* 
cumstances,  have  given  judgment,  it  cannot  do  so  in  the 
present  state  of  the  proceedings.     This  Court  is  now 
sitting  as  a  court  of  error  upon  a  writ  of  error  brought 
by  the  prisoners,  and  can  therefore  merely  affirm  or  re* 
rene  the  judgment.    There  is  a  strong  analogy  between 
writs  of  error  in  civil  and  in  criminal  cases.    In  Bacon's 
Abridg.  (6)  it  is  laid  down,  that,  *^  if  judgment  be  given 
against  the  defendant,  and  he  bring  a  writ  of  error,  upon 
which  the  judgment  is  reversed,  the  judgment  shall  only  be 
iUodjMdkium  revemetur:  for  the  writ  of  error  is  brought 
only  to  be  eased  and  discharged  from   that  judgment.'^ 
In  Parker  v.  Harris (c)  this  distinction  is  made;  that, 
**  where  judgment  is  given  for  the  plaintiff,  and  the  defend- 
ant brings  error,  there  shall  only  be  judgment  to  reverse 
the  former  judgment,  for  the  suit  is  <Mily  to  be  eased  and 
discharged  of  that  judgment.     But  where   the   plaintiff 
brings  error,  the  judgment  shall  not  only  be  a  reversal,  but 
the  Court  shall  ako  give  such  judgment  as  the  Court 
below  should  have  given.''    The  same  rule  is  also  laid 
down  in  Baker  v.  Lade  (d).    If  this  writ  of  error  had  been 
brought  by  the  crown,  the  case  might  have  been  different. 
In  The  King  v.  Lookup  {e)  and  The  King  v.  Ellis  {/)  a 

(a)  1  R  &  C.  711.  (d)  Cartb.  253. 

(&)  Vol.  iii.  p.  118,  tit.  Error,         (e)  3  Burr.  1901. 
H. 3.  (/)  8  D.  &B.  173;  & C.  5  B. 

(c)  1  SalL  S6S.  &  C.  395. 
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1887.  judgment  of  reversal  was  given,  and  the  prisono-s  were 
discharged.  IPatiesm  J.  In  The  King  v.  NichoU{a)  there 
was  judgment  of  reversal.]  It  appears  from  The  King  v. 
Walcait{b),  that  if  there  be  error  in  a  judgment,  it  may  be 
reversed  by  the  heir,  and  in  such  a  case  the  ancestor  could 
not  be  attainted  by  passing  judgment  of  death  upon  him. 
In  The  King  v.  Hawse  (c),  in  which  there  was  a  failure  on 
the  part  of  the  crown  to  join  in  error,  the  prisoners  were 
discharged. 

Sir  John  Campbell  A.  G.,  contrd.  If  is  admitted  that 
the  judgment  is  erroneous;  but  to  prevent  a  failure  of 
justice,  this  Court  will  either  remit  the  record  to  the  Court 
of  Quarter  Sessions,  in  order  that  that  court  may  pass  the 
right  judgment,  or  this  Court  will  now  award  the  right 
judgment.  The  judgment  is  altogether  bad ;  and  this  case 
is  for  that  reason  distinguishable  from  The  King  v.  Ellis  {d\ 
where  the  Court  had  imposed  a  sentence  of  imprisonment 
for  too  long  a  period.  In  The  King  v.  NicoUs  (e)  and  The 
King  v.  Kenworihy{f)  the  Court  remitted  the  record  to 
the  court  whence  it  came,  in  order  that  the  right  sentence 
might  be  pronounced.  If,  however,  the  record  cannot  be 
remitted  to  the  Court  of  Quarter  Sessions,  this  Court,  in 
exercise  of  that  supreme  jurisdiction  which  it  possesses  in 
all  criminal  matters,  will  now  pass  the  same  judgment 
upon  the  prisoners  which  the  inferior  court  ought  to  have 
passed.  In  civil  cases  this  Court  will  give  such  judgment 
as  upon  the  record  the  justice  of  the  case  requires :  Le  Brd 
v.PapiUon  (g).  In  Comyns*  Digest  (A)  it  is  laid  down,  diat 
if  the  judgment  upon  writ  of  error  be  reversed,  the  Court 
who  reverse  it  shall  give  the  same  judgment  generally  as 
the  inferior  court  ought  to  have  given.    Parker  v.  Harris  (i) 

(a)  1  B.  &  Ad.  21.  C/)  3  D.  &  R.  173;  S.C  IB. 

(h)  4  Mod.  395 ;  S  Salk.  6S%.  &  C.  71 1. 

(c)  3  N.  &  M.  462.  (g)  4  East,  503. 

(iQ  8  D.&R.  ltd;  5 B.&C. 395.  (A)  Pleader,  (3  B  20.> 

(0  S  Str.  1227.  (i)  1  SalL  862. 
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and  Baktr  v.  Lade  (a)  relate  to  civil  proceedings  only,  and        issr. 
have  no  application  to  the  present  case.     Here  the  judg*      j^^"^^ 
ment  is  erroneous;  but  the  writ  is  not  wrong,  nor  was  n. 

the  court  without  jurisdiction.  No  injury  can  be  done  to  '^^  ^"^* 
the  convicted  parties  by  awarding  the  proper  judgment.  If 
they  have  been  rightly  convicted,  they  cannot  be  aggrieved 
by  the  right  judgment  being  passed  upon  them.  In  The 
King  ▼•  Athoe  {b)  a  record,  containing  an  indictment  for 
murder,  was  removed  into  this  Court,  and  judgment  and 
execution  were  awarded.  In  The  King  v.  Gartide  (c) 
execution  was  awarded.  The  judgment  is  fixed,  and  the 
record  furnishes  all  the  information  the  Court  requires. 
The  4  Geo.  4,  c  48,  merely  alters  the  form  and  mode  of 
pronouncing  judgment.  In  The  King  v.  EUu{d)  the 
punishment  was  discretionary. 

Peacock f  in  reply.  In  none  of  the  cases  cited  for  the  crown 
had  any  judgment  had  been  pronounced;  but  in  this  case 
the  Court  of  Quarter  Sessions  have  already  awarded  the 
judgment  In  The  King  v.  Kenworihy  (e)  no  judgment  had 
been  given,  but  merely  an  order  for  judgment.  The  Court 
of  Quarter  Sessions  cannot  now  amend  their  judgment,  for 
thfsn  there  would,  as  was  argued  in  The  King  v.  Wal" 
coti(f),  be  two  records.  [Patteson  J.  In  Gildart  v. 
Gladiione  (g)  the  judgment  was  not  simply  one  of  reversal, 
but  the  same  judgment  was  given  which  the  Court  below 
ought  to  have  given.]  The  principle  established  by  that 
case  is,  that  the  person  who  brings  the  writ  of  error  is  enti- 
tled to  have  all  that  the  court  below  ought  to  have  awarded 
to  him,  and  therefore  in  that  case,  where  error  was  brought 
by  the  defendant,  the  Court  of  Error  held  that  he  was  enti- 
tled to  judgment,  not  only  of  acquittal,  but  also  for  the 

(a)  Carth.  353.  ((Q  8  D.  ft  R.  173 ;  S.C.5B. 

(b)  1  Str.  553.  ft  C.  395. 
(c)4N.&M.33;  S.C.UA.         (c)  1B.&C.711;  3D.&R.173. 

&  £.  366.  (/)  4  Mod.  395;  2  Salk.  63S. 

(g)  IS  East,  668. 
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1837.  costs  of  bis  defence  in  the  court  below.    In  The  King  v. 

^      ^  Gamde{a)  the  Court  merely  awarded  execution  on  a  jodg- 

V.  ment  which  wHs  valid.     The  King  ▼.  Ellis  {b)  is  an  aa* 

HieKivo.  i\^Q^^  (Q  g),^^  (jj^l  (|ji3  cannot  be  sent  back  to  the 

sessions.  If  the  right  judgment  has  not  been  delivered^ 
the  judgment  must  be  reversed ;  and  according  to  the  argu- 
ment of  Strange,  in  The  King  v.  Pappineau  (c\  it  is  no 
answer  to  say  that  the  variance  in  the  judgment  is  for  the 
ease  and  benefit  of  the  defendant.  [Patieson  J.  There  is 
also  an  anonymous  case  in  Salkeld'i  Reports  (d).  When 
the  judgment  is  before  the  Court,  I  do  not  see  how  it  can 
concern  us  who  brings  the  writ  of  error.]  The  prayer  of 
the  assignment  of  error  is,  that  the  judgment  be  reversed. 
Besides,  although  the  quarter  sessions  have  power  to  try 
capital  offences,  they  never  exercise  it;  and  if  the  court 
below  have  given  a  wrong  judgment,  shewing  that  they 
were  not  aware  at  the  time  of  the  trial  that  the  offence  was 
capital,  can  this  Court  be  satisfied  that  the  conviction  be* 
fore  that  court  was  correct  ?  It  is  too  mueh  to  call  upon 
this  Court  to  pass  sentence  of  death  upon  a  criminal, 
which  took  place  before  a  court  who  have  stated,  upon 
their  own  record,  that  they  were  incompetent  to  pass  judg- 
ment themselves. 

Sir  J.  Campbell  A.  G.  referred  to  Street  v.  Hapkinton  (e), 
in  which  it  is  laid  down  that  the  Court  is  not  bound  by  an 
.  improper  prayer  of  judgment,  but  will  give  the  right  judg- 
ment. 

Lord  Dbnman  C.J.*— This  is  a  writ  of  error  upon  a 
judgment  in  the  Court  of  Quarter  Sessions,  against  three 
prisoners,  who  were  convicted  of  a  burglary,  and  sentenced 
for  transportation.    The  record  has  been  brought  before 

(a)  4  N.  &  M.  38;  S.  C.  «  A.  (c)  1  Str.  686. 

Sc£.S66.  (d)  Vol.  i.  p.  401. 

(fr)  8  D.  &  R.  173 ;   S.C.6B.  (e)  3  Str.  1055. 
&  C.  395. 
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U9^  and  the  learned  counsel  for  the  prisoners  has  pointed        i897. 

out  the  error  in  the  judgment,  and  has  prayed  that  the  pri-      ^■^v'^^ 

soners  may  be  discharged.    Two  courses  have  been  sug-  v. 

gested  to  us  on  the  part  of  the  crown, — to  remit  the  record     '^^  ^'"°- 

to  the  Court  of  Quarter  Sessions,  that  they  may  pass  judg- 

menty — or  to  take  upon  ourselves  to  award  the  proper 

judgment     It  is  quite  clear  that  we  have  no  power  to 

remit  the  record  to  the  Court  of  Quarter  Sessions,  as 

judgment  has  already  been  given.    Then,  can  we  pass  the 

judgment  ourselves  ?     The  King  v.  Ellis  (a)  is  a  decisive 

authority  to  shew  that  we  have  no  such  power.    That  case 

was  very  like  the  present    The  defendant  was  indicted, 

at  a  Court  of  Quarter  Sessions,  for  petty  larceny:  he  was 

found  guilty,  and  sentenced  to  be  transported  for  four* 

teen  years.    A  writ  of  error  was  brought  upon  that  judg* 

ment,  and  the  error  assigned  was,  that  the  defendant  could 

not,  for  tbe  offence  charged  in  the  indictment,  be  legally 

transported  beyond  the  seas  for  the  term  of  fourteen  years, 

or  for  any  longer  term  than  seven  years.    That  case  was 

argued  on  the  part  of  the  crown  by  Mr.  Baron  Parke.    He 

contended,  first,  that  the  judgment  of  transportation  for 

fourteen  years  was  warranted  by  law ;  secondly,  that  at  all 

events  it  was  good  as  a  judgment  of  transportation  for 

seven  years ;  thirdly,  that  if  the  judgment  could  not  be 

supported,  the  prisoner  might  be  remanded  to  the  court 

below,  in  order  that  he  might  receive  such  judgment  as  the 

law  would  warrant    The  Court  took  time  to  consider,  and 

ultimately  reversed  the  judgment  of  the  court  below.    It 

never  occurred  to  Mr.  Baron  Parke,  or  to  the  Bench,  that 

there  was  any  authority  in  this  Court  to  pronounce  the 

right  judgment    It  is  scarcely  possible  to  suppose  that  if 

this  Court  is  possessed  of  the  authority  to  pronounce  the 

right  judgment,  that  that  argument  would  not  have  been 

urged  in  The  King  v.  EiHs  {a).    In  the  absence  of  all  direct 

authority,  we  think  we  have  not  now  the  authority  either 

(a)  8  D.  &  R.  173$  S.  C.  5  B.  &  C.  395. 
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18S7.        to  pronounce  the  right  judgment,  or  to  remit  the  record  to 
""-^^^^      the  sessions. 

BODKHB 

V. 

The  Kino.  LiTTtEDALB  J. — ^The  judgment  is  admitted  to  be  erro- 
neous ;  and  it  is  said  that  the  question  is,  whether  we  are 
to  send  the  record  down  to  the  Court  of  Quarter  Sessions, 
that  they  may  pronounce  the  right  judgment,  or  to  pro- 
nounce it  ourselves.  We  have  no  authority  to  send  the 
record  back  to  the  inferior  court.  In  The  King  v.  Kemoor' 
thy  {a)  the  record  was  sent  back;  but  in  that  case  this 
Court  was  of  opinion  that  no  judgment  had  been  pro- 
nounced by  the  inferior  court.  In  this  case,  however,  the 
Court  have  pronounced  judgment.  Then,  can  we  amend 
the  record  by  pronouncing  the  right  judgment  now  i  In 
Hawking  Pleas  of  the  Crown  (6)  there  is  the  following 
passage : — **  It  is  said  by  Sir  Edward  Coke,  (3  Inst  £,  10,) 
that  if  the  judgment  be  erroneous,  both  that  and  the  exe- 
cution thereupon,  and  all  former  proceedings,  shall  be  re- 
j  versed  by  writ  of  error,  but  if  the  execution  be  erroneous, 

I  that  only  shall  be  reversed.''    Although  it  is  said  that  the 

I  proceedings  shall  be  reversed,  that  must  mean  that  they 

I  are  altogether  a  nullity.    It  is  not  said  in  Hawkins  that  this 

Court  can  pronounce  the  right  judgment.  A  reference  has 
been  made  to  the  cases  where  a  distinction  has  been  taken 
between  a  writ  of  error  brought  by  the  plaintiff  and  by  the 
defendant.  Without  determining  whether  there  be  any 
such  distinction,  it  seems  to  me  that  we  are  bound  to  pro- 
nounce the  same  judgment  as  was  done  in  The  King  v. 
£//m  (c).  It  was  not  suggested  in  that  case  that  this  Court 
had  any  authority  to  pronounce  the  right  judgment,  nor  is 
there  any  ground  to  suppose  that  any  such  power  exists. 

Patteson  J. — ^The  first  question  is,  whether  any  judg- 
ment has  been  pronounced  by  the  Court  of  Quarter  Ses- 

(a)  S  D.  &  R.  173;  S.  C.  1  B.      8th  ed. 
&  C.  711.  (c)  8  D.  &  R.  173;  8.  C  5  B. 

(6)  Vol.  ii.  ch.  50,  s.  19,  p.  655,      &  C.  395. 


Bourne 

V. 
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sions.  If  there  is  no  judgment  at  all,  then  The  King  v.  i837. 
Ktnworthy  {a)  is  an  express  authority  to  shew  that  this 
Court  will  send  the  record  back  to  the  Court  of  Quarter 
Sessions,  in  order  that  a  judgment  may  be  awarded.  Such  '^^  Kino. 
a  course  would^  in  effect,  be  a  quashing  of  the  writ  of 
error.  I  cannot,  however,  think  that  we  are  at  liberty  to 
treat  what  was  done  after  the  conviction  as  no  judgment. 
The  Court  of  Quarter  Sessions  had  jurisdiction  over  this 
crime;  the  prisoners  were  convicted,  and  judgment  was 
pronounced  in  form.  What  then  is  to  be  done?  Is  the 
record  to  be  sent  to  the  sessions,  that  they  may  pass  the 
right  judgment?  Where  an  erroneous  judgment  has  been 
given,  there  is  no  instance  in  which  the  record  has  been 
sent  back,  in  order  that  the  court,  below  may  pronounce 
another  judgment.  It  is  true  that  a  record  is  sent  back 
from  the  Court  of  Exchequer  Chamber  to  the  inferior 
court,  in  order  that  the  judgment  may  be  enforced ;  but 
the  reason  of  that  is,  that  the  Court  of  Exchequer  Chamber 
has  no  means  of  enforcing  the  judgment.  The  next  ques- 
tion is,  Mrhether  this  Court  can  pass  the  proper  judgment 
on  the  prisoners.  According  to  Parker  v.  Harris  {b), 
there  is  a  distinction  between  the  case  where  the  writ  of 
error  is  brought  by  the  plaintiff,  and  where  by  the  defend- 
ant. It  would  appear,  from  an  anonymous  case  in  Sal" 
lsild{e),  that  there  is  no  such  distinction.  It  is  not  stated 
in  the  case  in  Salkeld  who  brought  the  writ  of  error. 
However,  in  Crildart  v.  GladsUme{d)^  BayleyJ.  remarks, 
that  that  case  is  contrary  to  Parker  v.  Harris  (b);  but  still 
that  is  only  a  dictum^  for  the  judgment  in  Gildart  v.  Glad- 
stone  {d)  is  not  inconsistent  with  Parker  v.  Harris  (h). 
The  cases  cited  by  the  Attorney-General,  where  no  judg- 
ment was  given  at  all,  are  not  in  point.  The  King  v. 
Nicholl  (e)  does  not  apply,  because  there  the  error  was  in 
the  indictment  itself.     Here  the  question  does  not  arise 

(a)  3  D.  &  R.  173;  S.  C,  1  B.  (c)  1  Salk.  401. 

&C.711.  id)  13  East,  668. 

(6)  1  Salt  *262.  (e)  1  B.  &  Ad.  <21. 

VOL.  11.  S 
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1837.        cither  on  the  indictment  or  the  verdict:  the  record  is  com- 

"'"^^^^^^      plete.     I  should  have  felt  considerable  doubts  upon  this 

^^*"'      subject  were  it  not  for  the  case  of  The  King  ▼.  Ellis  {a). 

The  KiKO.     This  point  was  not  argued  in  that  case ;  but  considering 

the  persons  who  argued  the  case  and  who  delivered  the 

judgment,  I  think  it  is  an  authority  upon  which  we  can  act. 

I  do  not  decide  this  case  with  reference  to  any  of  the 

statutes  which  have  been  cited,  but  think  it  better  to  lay 

down  the  broad  and  general  rule. 

The  prisoners  were  discharged  (6). 


(a)  8  D.  &  R.  173 ;  5.  C.  5  B. 
&  C.  395. 


(b)  WUUam  J.  was  in  dM  Bail 
Coart 


May  20th. 

A  tender  was 
made  in  these 
words,  "I  have 
called  to  ten- 
der 8/.  in  set- 
tlement of  H/s 
bill."    It  was 
held,  that  as 
the  meaning 
of  the  words 
was  ambigu- 
ous, it  was  for 
the  jury  to 
consider  whe- 
ther the  tender 
was  condi- 
tional. 


Eckstein  v.  Reynolds  and  another. 

Debt  on  simple  contract,  for  goods  sold  and  delivered. 
Plea:  nunquam  indebitatus,  escept  as  to  8/.,  and  as  to  that 
a  tender.  At  the  trial,  before  Lord  Denman  C.  J.,  at  the 
sittings  in  London,  after  Michaelmas  term,  18S5,  the  plain- 
tiff proved  that  goods  had  been  sold  and  delivered  to  the 
defendants  to  the  amount  of  8/.  The  defendants  called  a 
witness,  who  stated  that  he  went  to  oue  of  the  plaintiffs, 
and  said  to  him,  ''  I  have  called  to  tender  8/.  in  settlement 
of  Reynolde^s  bill.*'  This  money  the  plaintiff,  to  whom  the 
tender  was  made,  refused  to  accept.  It  was  objected,  on 
the  part  of  the  plaintiff,  that  the  witness  proved  only  a  con- 
ditional offer  to  pay  8/.,  and  that  therefore  there  was  no 
proof  of  a  legal  tender.  The  learned  judge,  who  was  not 
asked  to  determine  the  question,  left  it  to  the  jury  to  say 
whether  the  offer  was  conditional.  They  found  that  the 
words  imported  an  unconditional  offer,  and  a  verdict  passed 
for  the  defendants.  In  Hilary  term,  1836,  Thesiger  ob- 
tained a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
offer  to  pay  8/.  was  conditional  only,  and  that  the  question, 
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whether  it  was  conditional,  ought  to  have  been  determined        18S7. 
hy  the  judge,  and  not  left  to  the  consideration  of  the  jury.        J^"^^ 

•^        **  ''  ECKBTEIH 

V. 

Alexander  (and  C.  C.  Jones  was  with  him)  now  shewed  R>et»o^m, 
cause.  Undoubtedly  a  conditional  offer  to  pay  money  is 
not  a  legal  tender/  but  the  words  in  the  present  case  do 
not  necessarily  import  a  condition.  Their  meaning  was 
ambiguous,  and  therefore  it  was  for  the  Jury  to  determine 
what  it  really  was.  That  is  an  unquestionable  rule  of  law 
in  mercantile  contracts ;  Clayton  v.  Oregson  {a),  Bold  v. 
Rayner{b).    (He  was  stopped  by  the  Court.) 

C.  R.  Turner,  in  support  of  the  rule.  The  offer  made 
to  pay  the  money  was  conditional,  as  the  money  was  offered 
in  settlement  of  the  account,  which  imported  a  condition. 
A  person  making  a  tender  must  not  make  it  upon  any 
terms,  because  if  the  person  to  whom  the  tender  is  made 
were  to  accept  the  money,  he  might  be  prejudiced  by  the 
admission;  Peacock  v.  Dickerson{c)y  Cheminant  v.  'nom- 
t(m{d).  In  Mitchell  v.  King{e\  the  defendant  produced  a 
certain  sum  of  money,  and  said,  "  There  is  your  due  if  you 
like  to  take  it."  The  plaintiff  said,  ''  He  would  take  it  in 
part,  or  a  pound  in  part,  and  give  a  receipt  for  it.''  The 
defendant  then  replied, ''  I  do  not  admit  of  its  being  taken 
in  part,  but  as  a  settlement.**  The  plaintiff  refused  to  take 
the  money,  and  this  was  held  not  to  be  a  good  tender. 

Whether  the  offer  is  conditional  or  not,  is  a  question  for 
the  Court.  In  Finch  v.  Brook  {f)^  there  was  a  special  find- 
ing of  the  jury,  and  the  Court  decided  the  tender  to  be  bad. 

Lord  Dbnman  C.  J. — If  the  witness  had  said,  I  am 
come  to  settle  your  account,  and  here  is  the  money,  the 
tender  would  have  been  good.    The  order  in  which  the 

(a)  4  N.  &  M.  609.  (cQ  3  C.  &  P.  50. 

(6)  1  M.  &  W.  343.  (0  6  C.  &  P.  337. 

(c)  9  C  ft  P.  51,  n.  (/)  t  Biiig.  N.  C.  953. 

s« 


258 


1837. 


Eckstein 

V. 

Heyxolds. 


CASES  IN  THE  KINO's  BENCH, 

words  are  spoken  cannot  make  any  difference.  The  mean- 
ing of  the  words  was  ambiguous,  and  it  was  therefore  pro- 
perly left  to  the  jury  to  say  what  the  meaning  was. 

LiTTLEDALB  J. — It  was  Very  proper  to  leave  to  the  jury 
the  questioui  whether  the  tender  was  or^as  not  conditional. 


Pattbson  J.  concurred. 


Rule  discharged. 


1.  The  de- 
fence to  an 
action  of  as- 
sumptit  on  an 
attorney's  bill, 
that  no  proper 
bill,  duly  sign 
edy  had  been 
delivered, 
mast  be  plead- 
ed specially. 

S.  Qu^re, 
whether  an 
attorney's  bill 
for  busineu 
done  in  con- 
ducting a  suit, 
delivei^  pur- 
suant to  the 
Stat.  S  Jac.  1, 
c.  7,  and  29 
Geo.  3,  c.  23, 
need  state  the 
Court  in  which 
the  business 
was  done. 


Lane  and  another  v.  Glbnny. 

Assumpsit.  Plea:  non  assumpsit.  At  the  trial,  be- 
fore Lord  Denman  C.  J.,  at  the  sittings  in  Middlesex, 
after  Michaelmas  term,  1835,  it  appeared  that  this  action 
was  brought  to  recover  the  amount  of  an  attorney's  bill,  for 
business  done  in  conducting  an  action  at  law.  A  bill  had 
been  delivered  within  one  month  before  the  action  was 
brought,  but  it  was  not  stated  in  the  bill  delivered,  in  what 
Court  the  action  had  been  instituted.  It  was  objected  for 
the  defendant  at  the  trial,  that  the  plaintiffs  could  not  reco- 
ver on  account  of  the  omission,  in  the  bill  which  had  been 
delivered,  of  the  name  of  the  Court  in  which  the  action  was 
commenced.  A  verdict  was  found  for  the  plaintiffs,  and 
the  Lord  Chief  Justice  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit.  In  Hilary  term,  1836,  Mansel  obtained 
a  rule  nisi  accordingly,  to  set  aside  the  verdict  and  enter 
a  nonsuit,  and  he  cited  Hill  v.  Mills  (a),  and  Lester  v. 
Lazarus  (6). 


Crowder  now  shewed  cause.  Assuming  the  objection 
to  be  fatal,  it  cannot  be  taken  advantage  of  under  the  plea 
of  non  assumpsit.  It  was  expressly  held  by  Parke  B.,  in 
Moore  v.Dent  (c),  that,  since  the  new  rules,  unless  a  defend- 


(a)  2  Dowl.  P.  C.  696. 
W  8  C.  M.  &  R.  665. 


(c)  1  Moo.  &  Rob.  46«. 
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ant  has  pleaded  the  non  delivery  of  a  bill  of  costs,  he  can- 
not take  the  objection.  In  Beck  v.  Mordant  {a),  the  Court 
of  Common  Pleas  seem  to  have  been  of  the  same  opinion. 

Bali  and  Mansel,  in  support  of  the  rule.  According  to 
the  report  of  the  case  of  Beck  v.  Mordaunt,  in  Dowlifig*9 
Reports  (£),  Park  J.  doubted  whether  the  rule  of  Parke  B., 
in  Moore  v.  Dent{c),  was  correct.  This  case  resembles 
Morgan  v.  Ruddock  {d),  which  was  an  action  to  recover  an 
apothecary's  bill.  In  that  case  it  was  objected,  that  the 
plaintiff  had  not  proved  that  he  had  been  actually  practising 
as  an  apothecary,  prior  to  and  on  the  1st  of  August,  1815, 
or  that  he  had  obtained  a  certificate  to  practise  as  an  apo- 
thecary, pursuant  to  the  provisions  of  the  statute  of  55 
Geo.  3,  c.  194.  It  was  contended,  on  the  part  of  the  plain- 
tiff, that  the  objection  could  not  be  taken,  as  non  assumpsit 
only  was  pleaded.  Patteson  J.,  however,  decided  that  the 
defendant  might  avail  himself  of  the  objection,  under  the 
plea  of  non  assumpsit.  [Littledale  J.  In  the  case  of  the 
apothecary,  by  the  terms  of  the  act  of  parliament,  no  pro- 
mise to  pay  can  be  implied,  unless  he  be  duly  qualified.] 
So  with  respect  to  the  defendant,  there  is  no  promise  until 
the  bill  has  been  delivered.  The  words  of  the  statute  of 
James  (e)  are,  *'  that  all  attorneys  shall  give  a  true  bill  unto 
their  clients,  of  all  charges  concerning  the  suits  which  they 
have  for  them,  subscribed  with  his  own  hand  and  name, 
before  such  time  as  they  or  any  of  them  shall  charge  their 
clients  with  any  the  same  fees  or  charges." 

Lord  Denman  C.  J. — It  has  been  repeatedly  decided, 
that  this  objection  must  *be  specially  pleaded.  We  think 
it  better  not  to  disturb  those  decisions. 

LiTTLBDALE  J. — The  cascs  with  respect  to  apothecaries 

(a)  2  Bing.  N.  C.  140.  (d)  4  Dowl.  P.  C.  311. 

{b)  4  Dowl.  P.  C.  112.  (e)  3  Joe.  1,  c.  7. 

(e)  1  Moo.  &  Rob.  403. 
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1837.  were  decided  according  to  the  words  of  the  act  of  parlia- 
ment^  which  provide  that  no  apothecary  shall  be  allowed  to 
recover  his  charges,  unless  he  shall,  on  the  trial,  prove  that 
he  was  duly  certificated. 

Pattbson  and  Williams  J.  concurred. 

Rule  discharged. 


Saturday      DoE  on  the  several  demises  of  James  Burfitt  Edwards 

^  ^^  and  others  v.  Gunning  and  another. 

1.  The  pro- 

Jrigina"  wii*"*  Ejectment  for  lands,  situate  in  the  county  of  Somer- 

with  the  act     set.     In  the  declaration,  the  lands  were  only  described  as 

astical  Court,"  "  '^^  acres  of  land,  situate  in  the  county  of  Somerset,*' 

ordering  pro-    without  any  other  description.     On  the  trial,  at  the  Somer- 

bate,  IS  suffi-  ... 

cient  evidence  setshire  spring  assizes,  1836,  before  Boliand  B.,  it  appeared 

of  the  title  of    ^^^^l  ^^^^  ^f  ^1,^  l^^jg  ^^^^  situate  in  the  parish  of  Hom- 

an  eiecator,  ^  ,  ^  *^ 

without ao-       blotton,  and  part  in  the  parish  of  Shepton  Mallet;  that 

the  non-pro^      ^^^^'^^  ^igg^^h  being  seised  in  fee  of  the  part  of  the  lands 

duction  of  the  in  Homblotton,  by  his  will,  bearing  date  29th  July,  1777, 

where,  by  the    demised  his  lands  in  Homblotton  to  the  use  of  John  Hig' 

practice  of  an   gf^j  for  life,  remainder  (after  divers  limitations,  which  never 
Ecclesiastical  ,      ^  i  i.   »  r       rr- 

Court,  no  book  ^ook  effect)  to  the  use  of  the  only  daughter  of  John  Hig" 

KTMU  of  ^T  ^^  *"^  ^^^  *^^'"  °^  ^^^  '^^^^^  remainder  to  the  use  of  the 

bate  were  re-  right  heirs  of  John  Higgins.     By  indenture,  dated  1st  No- 

mbutein-*  vember,    1794,  John  Higgins,  being  tenant  for  life  of  the 

dorsed  on,  or  lands  in  the  said  parish  of  Homblotton,  and  tenant  in  fee 

foot  of,  the       ^^  those  in  Shepton  Mallet,  demised  the  lands  in  Horn- 
original  will, 

and  written  by  the  officer  of  the  Court :— Held,  that  the  production  nf  the  original  will, 
with  such  minute  upon  it,  was  sufficient  evidence  of  the  executor's  title. 

2.  Where,  to  prove  the  title  of  an  administrator,  an  exemplification  was  offered  in 
evidence,  which  was  an  exemplification  not  only  of  the  letters  of  administration  in  ques- 
tion, but  also  of  certain  other  letters  of  administration,  on  one  piece  of  parchment,  and 
covered  by  one  3/L  stamp: — ^Held,  that  the  exemplification  was  sufficiently  stamped. 

3.  Lan<U  sought  to  be  recovered  in  ejectment,  were  described  in  the  declaration  as 
*'  situate  in  the  county  of  S.,''  without  any  other  local  description :— Ueld,  on  motion 
in  arrest  of  jadgnaenty  {LUtkdale  J.  dubicante,}  that  the  declaratioa  was  good. 
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blotton  and  in  Shepton  Mallet  to  Robert  Whiie,  for  the        18S7. 
tenn  of  1000  years.     By  indeoture,  dated  «lst  April,  1806,      ^"^^ 
the  reaidae  of  this  term  was  assigned  to  Jane  Adiford,  and  «. 

by  another  indenture,  dated  October  «0,  1813,  the  residue  ^*^""'"•' 
then  remaining  of  the  term  was  assigned  to  Grace  Green. 
The  will  of  Grau  Green,  dated  18th  February,  1805|  was 
proved  in  the  Ecclesiastical  Court  at  Wells.  By  her  will 
she  appointed  Johu  Padfield  her  sole  executor.  In  1815, 
a  fine  was  levied  of  the  premises  in  Hornblotton,  by  John 
Higgins,  Mary  Ann  Gifford  his  daughter,  and  William  her 
husband,  to  bar  the  estate  tail.  By  indenture,  dated  10th 
February,  1815,  purporting  to  be  made  between  John  Pad- 
field,  executor  of  Grace  Green^  of  the  first  part,  John  Hig* 
gins  of  the  second  part,  fV.  Gifford  and  Mary  Ann  his  wife 
of  the  third  part,  and  John  Tucker  of  the  fourth  part,  all 
the  lands  in  Hornblotton  and  Shepton  Mallet  were  at- 
tempted to  be  assigned  to  Tucker,  for  the  residue  of  the 
term  of  1000  years,  but  the  assignment  was  never  executed 
by  Padfield.  Padjield  died  in  1816,  J.  Higgins  in  1818, 
and  J.  Tucker  in  1819*  Padfield' s  will  was  proved  in 
1816,  in  the  Ecclesiastical  Court  at  Wells,  by  the  executors 
of  J.  B.  Edwards,  one  of  the  lessors  of  the  plaintiff.  Let- 
ters of  administration  to  the  effects  of  J.  Tucker,  with  will 
annexed,  were  granted  to  Sarah  Tucker,  his  widow;  and 
after  her  death,  letters  of  administration  de  bonis  non,  of 
J.  Tucker f  were  granted  to  Robert  Tucker,  another  of  the 
lessors  of  the  plaintiff.  By  indenture,  dated  28th  February, 
1835,  between  the  said  J.  JB.  Edwards  of  the  one  part,  and 
Sarah  Tucker  of  the  other  part,  reciting  the  death  of  J. 
Padfield  and  the  appointment  of  J.  JB.  Edwards  his  exe- 
cutor, J.  B.  Edwards  assigned  both  parcels  to  Sarah  Tucker, 
for  the  residue  of  the  term  of  1000  years.  Sarah  Tucker 
died  in  the  latter  end  of  1835,  and  by  her  will  appointed 
Harry  Jelly,  one  of  the  lessors  of  the  plaintiff,  her  executor. 
The  probates  of  the  wills  of  Grace  Green  and  John  Pad- 
field  were  not  produced,  nor  was  any  evidence  given  of  a 
seaich  for  them,  in  order  to  let  in  secondary  evidence. 


CASES  IN  THE  KING  S  BENCH, 

On  the  part  of  the  lessors  of  the  plaintiflF,  there  was  offered 
in  evidence  an  exemplification  of  letters  of  administration 
to  the  effects  of  John  Tucker,  with  will  annexed,  granted 
to  Sarah  Tucker,  his  widow,  and  also  of  letters  of  admi- 
nistration de  bonis  non  of  John  Tucker^  granted  to  Robert 
Tucker,  being  one  exemplification  with  only  one  3/.  stamp. 
To  prove  the  title  of  J.  Padjield,  as  executor  to  the  will  of 
Grace  Green,  they  produced  from  the  Ecclesiastical  Court 
at  Wells,  an  instrument,  purporting  to  be  the  original  will, 
with  the  following  indorsement,  in  the  handwriting  of  Mr. 
Parfitt,  the  deputy  registrar — **  Proved  on  the  5th  August, 
1819,  before  the  M'orshipful  John  Turner,  clerk,  M.A., 
surrogate,  &c.  by  the  oath  of  John  PadfieU,  the  sole 
executor  within  named.  Effects  under  2000/.  Sealed." 
An  instrument,  purporting  to  be  the  original  will  of  /• 
Padfieldf  with  an  indorsement  of  precisely  similar  import 
as  the  above,  was  produced  to  prove  the  title  of  Edwards 
as  executor  of  Padjield.  Evidence  was  also  given,  that  in 
the  Ecclesiastical  Court  at  Wells  there  is  no  original  book 
of  acts;  but  the  act  of  the  Court  in  granting  probate  is  in- 
variably indorsed  on  the  original  will,  which  is  the  only 
record  of  the  proceeding.  Objection  was  taken  to  the 
admissibility  of  each  of  these  instruments  in  evidence. 
The  verdict  passed  for  the  lessors  of  the  plaintiff,  with 
leave  to  the  defendants  to  move  to  enter  a  nonsuit,  botli 
on  account  of  the  insufficiency  of  the  stamp  on  the  exem- 
plification,  and  the  inadmissibility  of  the  original  wills  of 
Grace  Green  and  Padjield;  and  also  to  move  in  arrest  of 
judgment,  on  the  ground  of  the  omission  of  all  local  de- 
scription of  the  tenements  in  the  declaration^  except  the 
name  of  the  county.  A  rule  nisi  having  been  obtained  on 
all  these  points, 

First  point :         Erie  and  Fttzherberi  now  shewed  cause.     I.  As  to  the 
tioD  of  the^"     pointrelative  to  the  admissibility  of  the  instruments  produced 

original  will      from  the  Ecclesiastical  Court  of  Wells,  as  primary  evidence, 
with  the  act  .  ,  ,  ,  ,  ,  .  ^ 

of  the  Ecclesi-  without  notice  to  produce  the  probateS|  the  case  of  Com  v* 
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MMgiam(a)  is  relied  upon.     In  that  case,  the  probate        18S7. 

ad  book  of  the  Prerogative  Court  of  Canterbury,  contain-      ^"^T^ 

iagm  entry  of  a  will  having  been  proved,  and  of  probate  v. 

isfiDg  been  granted  to  the  executors  therein  named,  was     ^^">"^^* 

admitted  by  the  Master  of  the  Rolls  as  evidence  of  those  astical  Court 

persons  being  the  executors,  without  accounting  for  the  £^^  M^pmna. 

non-production  of  the  probate.     In  the  diocese  of  Bath  7  evidence  of 
J  iir  11        1  t  .  .      t     ™  title  of  an 

sod  Wells,  the  practice  is  not  to  keep  a  probate  act  book,  executor. 

but  to  make  an  entry  of  the  will  having  been  proved  on 
the  original  will  itself,  in  the  handwriting  of  the  deputy 
registrar.  It  is  clear  that  the  principle  applies  equally  to 
this  mode  as  to  the  former.  They  are  merely  different 
methods  adopted  by  different  Courts,  of  recording  their  acts; 
and  if  the  record  is  admissible,  when  drawn  up,  in  one 
method,  it  is  so  in  the  other.  An  instrument  similar  in 
form  to  this,  was  received  in  evidence  in  Gorton  v.  Dyson  {b}. 
[Ulttedale  J.  That  was  after  notice  to  produce  the  pro- 
bate.] It  is  only  cited  to  shew  the  admissibility  of  an 
instrument  in  this  particular  form.  Where  an  assignee  of  an 
executor  has  to  deduce  title,  as  in  the  present  case,  through 
the  executors  of  several  different  wills,  it  would  be  unrea- 
sonable to  require  him  to  trace  out  the  rightful  holder  of 
each  probate,  for  the  purpose  of  giving  him  notice  to  pro- 
duce it,  when  the  original  record  will  answer  every  purpose. 

IL  With  respect  to  the  exemplification,  the  object  must  Second  point: 
be  considered  for  which  that  evidence  was  adduced.     It  ca^jo^^^'^Jd- 
was  necessary  to  shew  title  as  representatives  of  John  ministrauon 
Tucker,  for  which  an  exemplification  of  letters  of  adminis-  |„d  of  admi-' 

tration,  widi  his  will  annexed,  granted  to  Sarah  Tucker,  nisiration  de 

...  .     bonis  non 

was  tendered,  and  also  of  letters  of  administration  de  bonis  granted  to  A., 

uon  of  JoA»  Tucker,  granted  to  Robert  Tucker,  covered  by  ^J^"^*.*^ 

a  single  stamp.     By  the  Stamp  Act(c),  a  SL  duty  is  im-  tide,  is  rigbdy 

posed  on  every  "  exemplification  under  the  seal  of  any  a^'^'J^nip, 

ecclesiastical  court  in  England,  of  any  record  or  proceeding 

therein."    It, is  submitted  that  this  is  an  exemplification  of 

(a)  1  Jacob,  514.  (c)  55  Geo.  8,  c.  184>  Schedule, 

{h)  1  Br.  fc  Bi.  919.  Part  ii. 
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1897.        tlie  record  of  what  the  Eccleiiaitical  Court  has  done  with 
respect  to  the  effects  of  John  Tucker.     It  is  the  exemplifi- 
cation of  a  single  proceeding,  for  the  purpose  for  which  it 
was  adduced.    The  lessors  of  the  plaintiff  do  not  trace 
through  Sarah  Tucker,  who  had  the  first  letters  of  adminis- 
tration.   As  far  as  concerns  those  letters,  the  exemplifica- 
tion is  of  a  mere  recital.    An  exemplification  of  the  late 
proceeding,  (which  was  all  that  was  required,)  could  not  be 
produced,  without  having  the  former  included  under  it  also. 
Third  point:         IIL  As  to  the  motion  in  arrest  of  judgment:  the  pre- 
^'JP^-^^^f   mises  are  described  in  the  declaration  as  "  ten  acres  of  land, 
lands  required  with  the  appurtenances,  situate  in  the  county  of  Somerset" 
in  ejec  menc.    rjpj^>^  -^  ^|  ^^^  ^  necessary  to  support  a  declaration  in 

ejectment.  The  reason  for  which  it  is  alleged,  that  a  more 
specific  description  is  requisite,  is,  that  the  sheriff  may 
know  how  to  deliver  possession.  But  the  writ  of  posses- 
sion was  not  granted  at  all  until  the  reign  of  Hen.  8  {a),  and 
in  the  origin  of  the  action  of  ejectment,  the  lessor  of  the 
plaintiff  could  only  recover  damages.  To  shew  that  a 
judgment  in  ejectment  might  be  good,  although  no  writ  of 
possession  could  be  issued  upon  it,  the  old  practice,  when 
the  term  was  considered  substance  and  not  amendable,  may 
be  referred  to.  If  the  term  had  expired  before  the  trial,  the 
plaintiff  was  not  nonsuited,  but  was  permitted  to  proceed 
for  his  damages  and  costs,  although  not  for  the  recovery  of 
the  land;  Capel  v.  SaliOHttal{b);  hence  the  validity  of  a 
judgment  in  ejectment  does  not  depend  on  the  practicability 
of  grafting  a  writ  of  possession  on  it  In  the  case  of  Doc 
d.  Rogers  v.  Bath  (c),  all  description  whatever  of  the  local 
situation  of  the  tenement  was  omitted;  and  there,  pending 
a  rule  nisi  to  arrest  judgment,  leave  was  given  to  amend- 
In  Coitittgham  v.  King{d),  a  declaration  in  ejectment,  in 
which  the  premises  were  described  by  their  names,  as  situ- 
ate in  the  county  of  Roscommon,  in  Ireland,  without  any 

(a)  See  Bac.  Abr.  Ejectment  (c)  2  N.  &  M.  440. 

(A),  and  7  Edw.  4,  b,  there  cited.  {d)  1  Burr.  023. 

{b)  3  Mod.  248. 
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name  of  viil  or  towoship,  was  held  good  after  verdict  on  18S7. 

error;  GootUitle  v.  Walter  (a).    The  general  rule  with  re-  ^"^T^ 

spect  to  the  immateriality  of  local  description^  in  personal  v. 

actions,  is  laid  down  in  Ware  v.  Boydell{b).  Gunaiiia. 


Bar$toWt  contrd.  I.  The  decision  in  Cox  v.  AlHngkam{c)  First  point. 
cannol  stand  on  general  principles.  It  arose  from  a  misap- 
prehension; the  distinction  between  the  character  of  an 
administrator  and  an  executor  being  lost  sight  of.  The 
character  of  the  former  is  conferred  by  the  ordinary.  He 
confers  it  generally  according  to  a  discretion  vested  in  him 
by  law.  The  exercise  of  that  discretion  b  exhibited  by  his 
judgment,  called  an  act  of  Court,  entered  in  the  registry  of 
the  diocese;  therefore  that  entry  is  primary  evidence  of 
the  administrator's  authority.  But  the  character  of  the 
executor  is  conferred  by  the  will  itself;  and  therefore  the 
probate  or  oflBcial  copy  of  the  will,  having  the  sea/  of  the 
Court  annexed,  is  primary  evidence  of  his  character,  and 
the  entry  in  the  books  is  only  admissible  as  secondary  evi« 
deuce,  where  the  primary  is  not  attainable.  It  is  clear  from 
the  reference  in  the  report  of  the  case  of  Cox  v.  Ailing^ 
bam{e),  that  the  Master  of  the  Rolls  relied  on  the  cases 
cited  by  Mr.  Phillips,  in  his  work  on  Evidence  {d),  without 
adverting  to  the  fact  that  those  cases  related  to  udmnklra'' 
tors,  and  not  to  executors;  Elden  v.  Keddell{e),  Davis 
?.  Williams  {/),  and  on  Hoe  v.  Nelthrope  (g)  and  Rex  v. 
Haines  {h)  J  which  only  shew  that  an  examined  copy  of  the 
probate  is  secondary  evidence.  No  case  at  all  can  be  found 
which  supports  the  proposition  laid  down  in  Cojr  v.  Ailing- 
ham  (c).  And  on  principle  it  seems  impossible  to  contend^ 
that  if  the  probate  is^  as  is  acknowledged,  the  best  and 
primary  evidence,  an  entry  in  the  books  of  the  Ecclesiastical 

(a)  4  Taant  671.  (e)  8  East,  187. 

(b)  S  M.  &  &  148.  (J)  13  East,  232. 
(e)  ]  Jacob,  514.  (g)  3  Salk.  154. 
{d)  1  Ptiillips  on  Ewdeaos,  317,  (A)  Skm.  583. 

Sded.;  p.  375, &o.  (Mb  sd. 


266  CASES  IN  THE  KING's  BEKCH, 

1887.  Court  can  also  be  primary  evidence,  thus  placing  both  on 
the  same  footing.  Shepherd  v.  Shorthose  (a)  shews  that  if 
the  probate  is  lost,  an  exemplification  is  granted  to  supply 
its  place.  Noell  v.  Welh{b)  and  Allen  v.  Dundas{c),  shew 
the  conclusive  character  attributed  by  the  Courts  to  the 
seal  of  the  ordinary. 

Second  point.  II.  The  exemplification  in  question  is  of  two  distinct 
proceedings,  with  reference  to  one  property;  each  answers 
the  description  in  the  Stamp  Act.  They  are  not  like  dif- 
ferent parts  of  a  record,  but  different  records.  One  stamp, 
therefore,  is  insufficient. 

Third  point.  III.  It  cannot  be  argued,  that  because  the  writ  of  pos- 
session is  posterior  in  historical  origin  to  the  action  of  eject- 
ment, therefore  a  judgment  in  ejectment  need  not  have 
sufficient  accuracy  to  found  a  writ  of  possession.  No  case 
can  be  cited  in  which  a  total  omission  of  local  description 
was  upheld.  Doe  d.  Rogers  v.  Bath  {d)  shews  that  a  total 
omission  of  county  as  well  as  parish,  is  fatal;  leave  was 
indeed  given  to  amend,  but  it  appears  from  the  report  that 
this  was  done  in  the  absence  of  counsel  for  the  defendant. 
In  Doe  d.  Marriott  v.  Edwards  {e),  the  learned  judge  gave 
leave  to  amend,  where  the  name  of  the  parish  was  mis- 
stated in  the  description  of  the  premises  in  the  declaration, 
which  shews  that  he  held  the  statement  a  material  part. 

Cur»  adv.  vult. 


First  point. 


Lord  Denman  C.  J.,  on  a  subsequent  day,  (June  10,) 
delivered  the  judgment  of  the  Court  in  this  case,  and  also 
In  that  of  Doe  d.  Bassett  v.  Mew{f). 

In  these  cases  the  same  point  arose  which  had  been 


Doe 

V. 

Mew. 


(a)  1  Str.  412;  Boll.  N.  P.  346. 
{h)  1  Levinz,  S35. 
(c)  3  T.  R.  125. 


{d)  2  N.  &  M.  440. 
(c)  6  C.  &  P.  208. 


(/)  Doe  d,  Bassett  and  Wood  v.  Mew. 
This  was  also  an  ejectment,  tried  at  the  spring  assizes,  1836,  for  Hamp- 
shire, before  Littkdak  J.    The  point  which  arose  was  similar  to  the 
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decided  by  the  Court  of  Chancery  in  the  case  of  Cox  v.         1837. 
Allingham  {a\  which  was  cited  in  the  argument,  and  which      ^^^|f^^ 
was  also  decided  upon  several  earlier  authorities  in  this  «. 

Court.     We  think  that  this  authority  ought  not  to  be  dis-     Gonhinc. 
turbed,  and  therefore  this  rule  must  be  discharged.    In  Dae 
d.  Edwards  v.  Gunning  there  was  another  point,  namely, 
that  the  exemplification  was  not  properly  stamped.     It  was  Second  point, 
stamped  with  a  3/.  stamp  only,  though  it  contained  two 

(a)  1  Jacob,  514. 


fifst  point  in  Boe  d.  EdwardM  v.  Gynnimg  (a).  The  lesson  of  the  plain- 
tiff proposed  to  prove  a  part  of  their  case  by  means  of  an  outstanding 
terai,  which  had  vested  in  one  WUiiam  Jiayner^  who  died  in  1883,  and 
had  appointed  one  of  the  lessors  of  the  plaintiff  his  executor.  His  will 
was  proved  in  the  Ecclesiastical  Court  of  the  diocese  of  Bath  and 
Wells,  but  the  probate  was  not  produced.  An  officer  of  the  registry  of 
the  diocese  was  called,  who  produced  the  original  will,  at  the  foot  of 
which  was  the  following  entry : 

"  19th  day  of  September,  1893. 

**  Mdria  Rayner^  William  Wood^  and  F.  Wood.  The  above-named 
execotors  were  duly  sworn,  well  and  faithfully  to  administer  the  goods, 
chattels,  and  credits,  of  the  above-named  WUliam  Rayner,  the  testator, 
deceased.  They  further  made  oath,  that  all  the  goods,  chattels,  and 
credits,  of  the  said  testator,  at  t|ie  time  of  his  death,  did  not  amount 
in  value  to  1000^  And  they  lastly  made  oath,  that  the  contents  of  the 
paper  writing  hereunto  annexed,  and  to  which  they  have  severally  sub- 
scribed their  names,  are  true.    Before  me,  J.  Richards^  surrogate. 

*<  93d  September,  1893,  Probate  passed  the  seal  to  Serlc^C.  WJ* 

This  last  line  was  written  by  CharUi  Woolrich,  deputy  registrar,  and 
Serle  was  a  proctor.  This  was,  according  to  the  practice  of  the  Court, 
the  only  entry  of  the  granting  of  the  probate.  It  was  objected  at  the 
trial,  that  the  original  will  and  entry  were  only  admissible  as  secondary 
evidence,  and  that  the  probate  should  have  been  produced,  or  its  ab- 
sence accounted  for.  IdUledale  J.  received  the  evidence,  reserving  the 
point  Verdict  for  the  lessors  of  the  plaintiff.  A  rule  nisi  to  enter  a 
nonsuit  having  been  obtained  by  Butt, 

Erie  now  shewed  cause.  It  had  been  twice  decided,  that  the  entry  in 
an  act  book  is  original  evidence  of  grant  of  the  letters  of  administration; 
and  on  the  same  principle,  the  authentic  record  of  the  Ecclesiastical 

(«)  Ant$. 
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other  administratioDS.  That,  however,  was  purely  acci- 
dental. It  was  ooly  matter  of  recital,  and  we  do  not  think 
that  the  objection  can  prevail.  There  was  another  point 
also,  which  was  taken  in  arrest  of  judgment;  which  was. 
Third  point.  ^®  omission  of  the  parish  in  the  declaration.  We  are  of 
opinion,  however,  that  this  is  immaterial,  and  the  rule  will 
be  discharged. 

Third  point.  LiTTLEDALE  J. — I  confess  that  I  have  great  doubt  on 
the  last  point,  because  there  is  no  opportunity  of  demurring 
to  the  declaration. 

Rule,  in  both  cases,  discharged. 


Court  is  original  evidence  of  the  probate  of  a  will;  EUen  t.  KeddeU(€), 
Dans  r,  WilUami  (b).    He  relied  also  on  Cox  t.  AUingkam  (c). 

Buti,  contri,  contended  that  there  is  a  distinction  between  the  proof 
of  letters  of  administration,  and  the  proof  of  probate  of  a  will.  Nor  is 
the  mode  of  proof  similar  to  that  offered  in  the  cases  cited.  The  entry 
in  the  act  book  is  the  record  of  the  original  authority  of  the  Court,  bj 
virtue  of  which  letters  of  administration  are  afterwards  made  out; 
Elden  y.  KeddelUa).  The  entry  on  the  original  will  here  produced, 
is  a  memorandum,  signed  only  by  a  clerk,  and  made  after  probate  has 
issued,  that  the  executors  have  made  the  necessary  declaration.  The 
case  o£ Davit  v.  WilUamt{b)  may  be  distinguished  on  another  ground; 
there  the  evidence  was  not  tendered  on  behalf  of  a  plaintiff,  to  establish 
his  title,  but  against  a  defendant,  sued  as  administratrix. 


Ctcr.  adv,  vuU. 


(a)  8  East,  187,  {e)  1  Jacob,  514. 

(6)  18  East,  tSt. 
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Ha  SLOCK  V.  Fergusson.  j^^^^f' 

Assumpsit  for  money  bad  and  received.     Plea,  non  B.  wm  in- 

.     debted  to  the 
awumpsit.     At  the  trial  before  Lord  Denman  C.  J.,  in  defendant  in  a 

London,  at  the  sittings  after  Michaelmas  term,  18SJ5,  it  g3g*"^"d^jhe 
appeared  that  the  defendant  carried  on  a  retail  business  as  defendant,  in 
a  woollen  draper  in  King  Street^  Covent  Garden,  and  also  fuged\o  supply 
in  St.  Martin's  Lane,  and  that  during  the  year  1834,  up  to  any  more,  un- 
the  month  of  August,  he  had  been  in  the  habit  of  supply-  menced  liqui- 
ing  goods  to  a  Mrs.  Barnes,  a  haberdasher,  fee  in  Jermyn  dating  her  ac- 
Street.     In  that  month  Mrs.  Barnes's  account  with   the  weekly  pay- 
defendant  being  veiy  large,  amounting  to  about  450/.,  the  ™^JJ'^*-  ^""^^^ 
defendant's  shopman,  Hobson,  who  managed  the  business  tober  he  acta- 
in  King  Street,  intimated  to  her  that  he  could  not  supply  tinued*any' 

her  with  any  more  goods  unless  she  agreed  to  liquidate  her  further  supply, 
.  /.  ^r.M  1        mi  •      .  t         but  B.  having 

accoant  by  payments  of  £0i.  a  week.     1  his  she  agreed  to  reduced  her 

do,  bat  in  the  month  of  October  following  Hobsan  refused  *^*^®JJ^'f  ^jJ'J*"' 

to  supply  her  with  more  goods ;  but  on  her  reducing  the  recommenced 

account  to  between  two  and  three  hundred  pounds,  he  in^lJo^g^ber 

continued  to  supply  her,  she  undertaking  to  continue  her  the  plaintiff 

payments  of  20/.  a  week.     It  also  appeared  that  Hobson,  ^fca^tion  to^ 

with  whom  Mrs.  Barnes  generally  transacted  business,  had  ^*>«  defendant 

pressed  her  for  payment  of  the  account,  and  that  she  had  ofB.,by  whom 

been  arrested  in  September,  but  it  did  not  appear  by  whom.  ^^^  reference 

1  ^  ^  ^j^g  given  to 

In  the  following  November,  Mrs.  Barnes  called  upon  the  the  defendant, 
plaintiff,  who  was  a  wholesale  silk  warehouseman  in  the  '^j^*^ Ihwactcr 
city,  and  expressed  a  wish  to  have  goods  on  credit,  giving  of  B.    Upon 
a  reference  to  the  defendant  in  King  Street.     The  plaintiff  £\upp^^^^^ 
sent  to  Mr.  Ferguss(m\  in  King  Street,  to  inquire  into  the  -B.  with  goods, 
responsibility  of  Mrs.  Barnes,  and  on  asking  for  Mr.  Jer-  posed  of  under 
gffsson,  a  person  came  forwards,  (who  afterwards  turned  out  P"?"®  ^^?^ 
to  be  Hobson,)  who  gave  Mrs.  Barnes  a  good  character  for  the  greater 
solvency;  and  it  appeared  in  evidence  that  he  was  authorized  S^oce^s^b 
to  do  so  by  the  defendant,  who  had  himself  received  a  dischaiiging 
simihir  character  of  Mrs.  Barnes  before  she  commenced  the  defendant. 

In  an  action 
for  money  had  and  received  by  the  plaintiff  against  the  defendant,  on  the  ground  that 
the  goods  had  been  obtained  by  fraud^Held,  that  the  defendant's  representation,  not 
being  in  writiogi  was  inadmissible  under  the  9  Geo,  4,  c.  14. 
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1837.        dealing  with  bim.     Upon  this  representation  the  plaintiff 
^f^  furnished  several  parcels  of  goods  to  Mrs.  Barnes,  to  tbe 

9.  amount  of  nearly  400/.;  and  it  appeared  that  as  soon  as 

Ferousson.  ^|.g^  Barnes  received  them»  she  resold  them  under  prime 
cost  to  different  shops  in  the  metropolis,  and  with  the  pro- 
ceeds paid  off  former  creditors, — a  great  part  of  the  money 
being  paid  to  the  defendant.  Mrs.  Barnes  afterwards  be- 
came a  bankrupt.  The  representation  of  Hobson  as  to 
Mrs.  Barnes*  credit  was  objected  to,  as  its  effect  was  to 
charge  defendant  by  reason  of  a  representation  concerning 
the  character  and  ability  of  another,  and  was  not  in  writing, 
according  to  the  9  Geo.  4,  c.  14,  s.  6.  The  lord  chief  jus- 
tice  was  of  this  opinion,  and  that  there  was  no  evidence  to 
charge  the  defendant  except  through  the  representation  of 
Hobson,  and  he  accordingly  nonsuited  the  plaintiff. 

Sir  J.  Campbell  A.G.,  in  the  ensuing  Hilary  term,  having 
obtained  a  rule  to  set  aside  the  nonsuit,  on  the  ground  of 
the  improper  rejection  of  evidence,  and  also  that  the  case, 
as  it  stood,  should  have  been  left  to  the  jury; 

Sir  F.  Pollock,  Kelly  and  Arnold  now  shewed  cause. 
The  statute  9  Geo.  4,  c.  14,  s.  6,  has  already  been  con- 
sidered in  Lyde  v.  Barnard  (a) ;  but  that  case  is  hardly  ap- 
plicable here.  The  action  here,  in  point  of  form,  is  not 
for  a  false  representation,  but  that  clearly  is  the  gist  of  tbe 
action.  The  representation  was  made  by  the  plaintiff's 
shopman,  who  himself  had  received  a  good  character  of 
Mrs.  Barnes.  Now  it  cannot  be  contended  that  a  shop- 
man is  the  agent  of  his  master  to  make  representations  as 
to  character.  Unless  therefore  it  be  proved  that  the  shop- 
man was  authorized  by  the  defendant  to  make  any  repre- 
sentation as  to  Mrs.  Barnes,  the  evidence  would  be  inad- 
missible at  common  law.  But  admitting  that  the  defend- 
ant, having  himself  received  a  good  character  of  Mrs. 
Barnes,  had  authorized  his  shopman  to  give  the  same  cha- 
racter of  her, — is  not  this  making  a  representation  of  the 
character  and  ability  of  another,  within  the  very  words  of 

(o)  1  M.  &  W.  101. 
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TenterdetCs  act  ?    That  act  was  passed  to  obviate  the 
.conveniences   which   bad    arisen   from   the  decision   of 
Pasletf  V.  Freeman  (a),  it  having  been  found  that  after  that 
case  action  after  action  was  brought  to  charge  parties  upon 
loose  and  casual  expressions  as  to  the  credit  of  third  parties, 
none  of  which  were  unsuccessful.     Here,  if  the  repre- 
sentation as  to  Mrs.  Barnes  be  taken  out  of  the  case,  the 
plaintiff  has  no  locus  standi ;  it  is  evidently,  therefore,  the 
foundation  of  the  action.     In  Abbotts  v.  Barry  (b),  where 
it  appeared  that  one  Phillips  was  indebted  to  the  defend- 
ant, and  was  insolvent,  and  the  defendant  pointed  out  to 
him  a  plan  of  getting  goods  on  credit,  and  directed  the 
reference   to   be   made  to   him  as  to  Phillips's  solvency, 
with  the  proceeds  of  which  goods  Phillips  paid  the  de- 
fendant,— it  was  held  that  the  plaintiff,  who  sold  the  goods, 
was  entitled  to  recover  back  the  price  which  came  into  the 
hands   of  the   defendant,  as  no   property  passed    in    the 
goods,  the  sale  being  effected  by  fraud.    But  that  case  was 
before  the  9  Geo.  4,  c.  14,  s.  G.     There,  also,  there  was 
not  only  a  representation  by  the  defendant,  but  the  whole 
plan  was  concocted  by  him.     It  may  be  admitted,  perhaps, 
that  if  the  representation  were  one  of  many  facts  shewing 
fraud  in   the   defendant,   it   might  be   admissible  in  evi- 
dence ;  but  in  this  case  it  was  the  only  fact  to  charge  the 
defendant,   and  it  could  not  be  coupled  with  any  other 
facta,  of  which  the  defendant  was  ignorant.     It  was  not 
pretended  at  the  trial  that  there  was  any  other  evidence  to 
be  given. 


271 


1837. 


Ha  SLOCK 

V. 

Fergusson. 


Sir  J.  Campbell  A.  G.  and  Wightman,  contr^.  The 
plaintiff  contends  that  there  was  a  conspiracy  between 
Barnes  and  the  defendant  to  obtain  the  plaintiff's  goods ; 
and  therefore  as  it  is  a  question  of  fraud,  the  plaintiff,  find- 
ing the  price  of  his  goods  in  the  defendant's  hands,  may 
waive  the  tort,  and  sue  on  the  contract  at  common  law. 


(«)  ST.  R.  61. 
VOL.  II. 


(b)  5  Moore,  98. 
T 
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The  point  on  the  statute  therefore  does  not  arise.  Jbbotts 
V.  Barry  (a)  has  been  referred  to,  and  the  Court  must  de- 
cide whether  that  action  could  be  maintained  now.  It  was 
equally  necessary  then,  as  in  the  present  case,  to  prove  the 
false  representation  of  the  defendant.  It  is  submitted  that 
the  object  of  Lord  Tenterden's  act  was  to  prevent  the  eva- 
sion of  the  Statute  of  Frauds,  by  parol  guarantees  being 
substituted  for  written  ones,  and  was  not  intended  to  apply 
to  cases  of  fraud,  but  to  contracts  only.  It  is  said  that 
the  class  of  cases  beginning  with  PasUy  v.Freeman(b)  were 
always  successful;  but  on  reference  to  HnrruotCt  Digest (c), 
that  w*ill  be  found  to  be  not  so.  The  cases  in  question, 
however,  are  only  where  collateral  representations  have 
been  given  as  to  the  credit  of  third  parties.  The  Statute  of 
Frauds  has  never  been  held  to  apply  where  the  defendant 
is  in  any  way  primarily  liable  (cQ.  The  words  relied  on  by 
the  defendant,  in  9  Geo.  4,  c.  14,  s.  6, — **  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  or  by  reason 
of  any  representation,  or  assurance  made  or  given,  concern- 
ing or  relating  to  the  character,  conduct,  credit,  ability, 
trade,  or  dealings,  of  any  other  person,  to  the  intent  or  pur^ 
po$e  that  such  other  person  may  obtain  credit,  money,  or 
goods  upon,  unless  such  representation  or  reference  be 
made  in  writing,  signed  by  the  party  to  be  charged  there- 
with,"— clearly  do  not  apply  to  cases  like  Abbotts  v. 
Barry  (a)  or  the  present,  where  trover  might  have  been 
brought  for  the  goods,  and  an  action  for  money  had  and 
received  is  of  the  same  nature.  The  intent  or  purpose  here 
of  making  the  representation  was,  that  the  defendant  should 
fraudulently  get  the  proceeds  of  the  goods.  The  case  there- 
fore is  not  within  the  purview  of  the  statute.  The  plaintiff 
charges  conspiracy,  and  the  evidence  of  Hobson  in  making 


(a)  5  Moore,  98. 
(6)  3T.  R.51. 

(c)  1  Harr.  569,  2nd  ed. 

(d)  See  Stephens  v.  Squire,  5 
Mod.  205;   Homes  v.  Martin   1 


£sp.  162;  Hodgson  v,  Anderson,  3 
B.  &  C.  842;  Edge  v.  JVw/,  4 
D.  &  R.  243 ;  Crotfoot  v.  Ovmejf, 
2  M.  &  Scott,  47S. 
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the  representation,  with  the  other  facts  in  the  case,  would 
hare  been  abundant  evidence  for  the  jury  to  have  found  a 
conspiracy  to  obtain  these  goods.  It  has  been  said  that 
false  representation  is  the  gist  of  this  action;  but  that  is  not 
so;  for  suppose,  as  in  Hill  v.  PerroU  (a),  goods  of  the  plain- 
tiff bad  been  obtained  by  fraud,  and  the  proceeds  had  found 
their  way  into  the  hands  of  the  defendanty  proof  of  that  fact 
would  make  a  primk  facie  case  for  the  plaintiff,  which  must 
be  met  by  the  defendant.  The  defendant  then  sets  up  the 
sale  of  them  to  him  by  Mrs.  Barnes.  The  reply  to  that  is, 
that  the  goods  would  not  have  been  sold  to  Mrs.  Barnes 
except  for  the  defendant's  false  representations.  The  evi- 
dence therefore  is  only  used  to  rebut  the  prim&  facie  case 
of  title  set  up  by  the  defendant. 

Cur.  adv.  vult 

Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court:— 

The  queation  was,  whether  the  representation  made  by 
the  defendant's  shopman  fell  within  the  provisions  of  the 
9  Geo,  A  J  c.  14,  requiring  it  to  be  in  writing.  On  con- 
sideration of  the  case,  we  do  not  think  that  it  involves  any 
doabt  as  to  law,  but  that  it  turns  on  the  facts.  The  6th 
section  enacts  that  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  or  by  reason  of  any  representation 
relating  to  the  character  of  another,  and  then  comes  that 
unhappily  worded  clause,  ''to  the  intent' or  purpose  that 
such  person  may  obtain  credit,  money  or  goods  tipon,  un- 
less such  representation  be  made  in  writing."  It  is  clear 
here  that  a  representation  as  to  the  character  of  another 
has  been  made ;  but  it  is  said  by  the  plaintiff,  that  the 
representation  set  up  is  a  mere  medium  of  proving  fraud  in 
the  defendant.  But  the  only  fact  on  which  that  appeared 
to  rest  is,  the  defendant  having  authorized  the  shopman  to 
gite  the  character  he  did  of  Mrs.  Barnes.     We  therefore 

(a)  3  Taont.  274. 
t2 
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1837.  think  it  falls  within  the  first  branch  of  the  6th  section,  and 

^7^  that  the  representation^  not   being  in  wrriting,  was  not 

V.  admissible. 
''"^"«^''-  Rule  discharged. 


Frida         '^^^  KiNG  V.  Tlic  Mayor,  Aldermen  and  Town  Councillors 
June  9ih,  of  Winchester. 

declared  to  be  XHE  Attorney- General  had  obtained  a  rule  nisi  for  a 

coandlion'bv'  n^andamus,  calling  upon  the  town  council  of  Winchester  to 

the  mayor  or'    shew  cause  why  they  should  not  admit  Messrs.  Earle  and 

man,  at  a  mo-  Dummer  to  act  and  vote  as  members  of  the  town  council. 

nicipal  clec-      The  affidavits  upon  which  the  rule  was  obtained  stated,  that 
tion,  and  who  i  .....        .  ^     « 

had  accepted    at  the  annual  municipal  election  m   1836,  there  were  two 

office  and        vacancies  for  councillors  in  St.  John's  Ward,  occasioned 

made  the  pro-  ' 

{>er  declarn-     by  councillors  going  out  by  rotation,  and  another  vacancy 

be *removeT  ^  c*"'®^  ^J  ^^^  election  of  one  of  the  councillors  of  the  ward 

from  office  by  a  as  alderman.     There  were  five  candidates  for  the  three 

information,     vacancies,  Messrs.  LUtlehales,  Benny,  Wells,  Earle,  and 

and  therefore    J)ummei\     At  the  election  of  the  2d  November,  1836,  the 

a  mandamns 

docfl  not  lie  to  alderman  and  assessors  of  the  ward  declared  that  the  three 

ri^didaitr*^  first  were  duly  elected.  On  the  5th  November  following, 
who  had  the  the  assessors  of  St.  John's  Ward  published  a  declaration  to 
vo?^  ^  ^  ^^^  effect,  that  the  votes  given  for  more  than  two  candidates 
When,  on  a  ^^re  improper  votes,  and  that  on  calculating  the  votes  given 
nicipal  elec-  for  two  candidates  only,  they  found  that  Messrs.  Earle  and 
Th "' ^'^dd^  Dummer  had  the  majority,  and  the  assessors  declared  them 
obtain  a  rule  to  be  duly  elected.  Messrs.  Earle  and  Dummer  accepted 
dwnuT^to"'*"'  ^^^  office,  and  duly  made  the  declaration  required  by  sect, 
admit,  and  50  of  5  8c  6  IVilL  4,  C.  76. 
rule  nisi  for  a        ^7  ^^^  affidavits  filed  in  answer,  it  appeared  that  Liitk" 

quo  warrauto    /^ales,  Bennu,  and  WeUi,  were  declared,  on  the  2d  of  No- 

agamst  the  -^ 

parties  admit-   vember,  by  the  alderman  of  the  ward,  to  be  duly  elected, 

fo?the  ron"ilda-  *"^  **^  ^"  ^^^  ^^**  November  following,  LUtlehaks  and 
mas  will  not  Wells  accepted  the  office  of  councillor,  and  made  the  decla- 
ter  of  (^urae"  >^at*on  required  by  the  5  &  6  Will.  4,  c.  76.  Bewty  attended 
discharged. 


The  KiMG 
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on  the  following  morning  and  did  likewise;  all  three  bad         1837. 

attended  and  voted  at  subsequent  meetings  of  the  town 

council.  "\T 

The  Mayor^ 
8cc.  of 
Sir  fV.  W.  FoUeit  (and  Crowder  was  with  him)  now   Wincubbter. 

shewed  cause,  and  submitted  that  as  Sir  J.  Campbell  A,  G. 
had  also  obtained  a  rule  nisi  for  a  quo  warranto  against 
Uulehales,  Wells,  and  Benny,  for  acting  as  town  council- 
lors, the  rule  for  a  mandamus  to  admit  the  other  claimants 
must  be  discharged  as  a  matter  of  course,  otherwise  he 
would  be  enabled  to  try  two  modes  of  establishing  their 
right  to  the  office:  but,|>er  Curiam,  the  rule  on  the  manda- 
mus must  be  first  disposed  of. 

Sir  W.  W.  Follett.  The  Attomey-Generars  course  in 
obtaining  a  rule  nisi  for  a  quo  warranto,  shows  that  his  first 
rule  was  erroneous,  because  it  is  evident  that  the  offices  are 
full,  and  therefore  mandamus  does  not  lie.  Sect.  47»  which 
directs  how  elections  to  extraordinary  vacancies  shall  be 
carried  on,  may  give  rise  to  some  doubt  as  to  the  time 
when  they  are  to  be  filled  up,  but  there  can  be  none,  that 
the  elections  of  the  three  first  candidates  have  been  duly 
made.  Sect.  85  directs  that  the  mayor  shall  declare  the 
result  of  the  election;  and  sect.  44  gives  this  duty  to  alder- 
men, appointed  by  the  mayor,  when  the  borough  is  divided 
into  wards.  The  three  persons  so  declared  to  be  elected 
have  made  the  declaration  required  by  the  act,  and  have 
acted  in  the  office.     (He  was  then  stopped  by  the  Court.) 

Sir  J.  Campbell  A.  G.  and  Erie,  contr^.  Earle  and 
Dummer  were  duly  elected  by  the-  majority  of  good  votes. 
[Lord  Denman  C.  J.  Assuming  that  to  be  so,  how  can  you 
get  over  the  difficulty  of  the  office  being  full  ?]  No  doubt, 
if  the  three  candidates  had  been  duly  admitted  to  the  office 
under  the  old  law,  mandamus  would  not  lie  {a),  but  the  old 
law,  making  admission  necessary,  has  been  repealed.  A 
statutory  declaration  is  now  required ;  formerly  oaths  were 

(a)  See  Aef  V.  The  Mayor  o/CokheUer,  3  T.  R.  259. 
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The  King 


1837.  to  be  made,  which  might  be  administered  by  any  two  magis- 
trates; and  if  that  declaration  be  not  made  within  five  days, 
the  party  incurs  a  penalty,  but  making  that  declaration  can- 
'^Icc^lV^'  not  be  equivalent  to  an  admission.  Neither  can  acting  in 
WiNcuESTEB.  the  office  be  equivalent,  for  all  the  parties  who  were  candi* 
dates  may  have  acted.  Sect  35  enacts, ''  that  so  many  of 
such  persons  as  shall  have  the  greatest  number  of  votes, 
shall  be  deemed  to  be  elected;"  it  is  clear  that  Dummer  and 
Eark  have  the  greatest  number.  That  section  cannot  au- 
thorize the  mayor  or  aldermen  to  declare  any  one  of  the 
candidates  he  chooses  to  be  elected,  even  supposing  the 
mayor  to  be  constituted  the  returning  officer  by  that  sec- 
tion, which  is  not  so  clear. 

Lord  Denman  C.  J. — I  find  it  stated  in  the  aflUavits, 
that  at  the  election  on  the  2d  November,  the  aldermen  and 
assessors  of  the  ward  declared  Littkhaks,  WtlU  and  Benm/, 
to  be  duly  elected,  and  that  every  person  so  elected  has 
accepted  the  office,  and  made  the  declaration  required  by 
the  act.  If  then  the  office  to  which  they  have  been  elected 
is  not  full,  I  do  not  see  how  the  office  ever  can  be  filled  by 
an  election.  It  seems  to  me  that  the  construction  pointed 
out  is  too  absurd  and  too  full  of  petty  distinctions  to  have 
been  contemplated  by  the  legislature.  The  statute  re- 
quires the  mayor  to  declare  the  result  of  the  election  at 
the  time,  and  not  that  the  result  so  declared  was  to  depend 
upon  a  further  investigation  of  the  legality  of  the  votes  given. 
There  is  therefore  no  ground  for  a  mandamus  to  issue. 

LiTTLEDALE  J. — It  seems  to  me  that  these  offices  were 
full.  These  parties  have  been  declared  duly  elected,  and 
have  made  the  declaration  required.  It  is  true  that  under 
the  old  corporate  system  a  formal  admission  was  required, 
but  that  has  been  done  aM'ay  with  by  the  late  act,  and  the 
declaration  has  been  substituted  in  its  stead.  After  these 
persons  had  been  thus  elected,  they  would  have  been  liable 
to  a  fine  if  they  had  not  accepted  the  office,  and  then  five 
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days  is  given  them  wherein  to  make  the  declaration,  which         isST. 

is  declared  to  be  an  acceptance  of  the  olBSce.  jT^tT^ 

'^  The  KiMo 

Patteson  J. — I  quite  agree,  and  that  on  the  full  admis-  TheMayor, 
lion  that  the  alderman  of  the  ward  had  declared  persons  to  Wixchsstkb. 
be  elected  who  had  not  the  majority  of  votes.  For  sect.  35 
says,  the  mayor  and  assessors  shall  examine  the  voting 
papers,  and  so  many  of  such  persons  as  shall  have  the 
greatest  number  of  votes  shall  be  deemed  to  be  elected,  and 
in  case  of  an  equality  of  votes,  the  mayor  shall  name  the 
persons  elected.  Whoever  is  named  by  the  mayor,' there- 
fore, mast  be  deemed  to  be  the  person  elected,  and  I  must 
say  that  it  is  not  the  duty  of  the  town  council  to  allow  per- 
sons who  have  not  been  declared  elected  by  the  mayor  or 
aldermen^  to  make  declarations,  as  if  they  had  been  elected 
councillors. 

Williams  J. — It  is  quite  true,  that  within  a  given  time 
after  being  elected,  certain  things  are  to  be  done,  such  as 
taking  oaths,  making  a  declaration,  &c.,  and  if  those  things 
are  not  done,  penalties  are  incurred;  but  the  argument 
on  the  other  side  would  tend  to  shew  that  the  result  of  the 
election  cannot  be  declared  at  the  time,  and  that  it  must  all 
depend  on  a  subsequent  investigation.  The  only  conve- 
nient course  is  the  obvious  one,  that  the  parties  declared  by 
the  mayor  to  be  elected,  must  be  deemed  to  fill  the  office 
until  their  title  is  invalidated. 

Rule  discharged,  with  costs  (a). 

(«)  SeeBex  r.ne  Mmyor^Orfordy  1  N.  &  P.  474;  Reg.  v.  The 
MMyor^ifc  <if  Le€d$f port. 
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The  King  v.  The  Trustees  and  Managers  of  the  Mil- 

Jw^i^L  DENHALL  SAVINGS*  BaNK. 

uSSS"^'^  In  April,  18J8,  a  Savings'  Bank  was  esUblisbed   at  MiU 

the  depMiton   denhall,  in  Suffolk,  under  the  provisions  of  the  57  Geo.  d« 

BankhaslSen  ^*  '^«     ^^^  Thomas  Bunbury,  bart.  and  other  individuals, 

embaded,  the  were  appointed  trustees,  and  they  were  also  appointed,  in 
remedy  of  the  .         .  ,  ,  ,       ,  -    , 

depositors  is     conjunction  with  several  other  persons,  managers  of  tne 

"^^Mt'ihe^"  bank.  By  the  rules  for  the  management  of  the  affairs, 
trostees  and  which  were  duly  filed  with  the  clerk  of  the  peace,  it  was 
by^mM^amcis  P''o^i<Jcd,  that  any  matter  in  dispute  between  the  said  insti- 
to  compel  tution  and  any  person  acting  under  the  same,  and  any  de- 
point  in  arhi-  positor  therein,  and  any  eiecutor,  administrator,  or  next  of 
trator  under  i^iq  ^f  ^ny  deceased  depositor,  or  any  person  claimins  to  be 
s.  45  of  9  Geo.  ,  ^  ^  .T  '  ^..  ,  ,j  t^ 
4,  c.  9S.  such  executor,  administrator,  or  next  of  km,  should  be 

referred  to  the  arbitration  of  two  persons,  one  to  be  named 
by  the  claimant  and  the  other  by  the  managers ;  and  in  case 
the  two  persons  so  named  should  not  agree^  that  they 
should  forthwith  nominate  an  umpire,  and  the  decision  and 
award  of  such  referees  and  umpire  should  be  final  and 
binding  upon  both  parties.  One  Grill  was  appointed  clerk 
to  the  bank  in  1818,  and  in  1825  he  embezzled  a  large 
portion  of  the  money  deposited  in  the  bank.  The  depo* 
sitors  claimed  the  money  from  the  managers.  It  was  agreed 
among  the  depositors  that  the  claim  of  one  person  only 
should  be  prosecuted  at  a  time.  Accordingly,  in  1832, 
an  action  was  commenced  in  the  Court  of  Common  Pleas, 
by  one  of  the  depositors  named  Crisp,  against  Sir  Henry 
Edward  Banbury  and  othersi  for  money  bad  and  received. 
The  Court  of  Common  Pleas  decided  that  the  action  was 
not  maintainable  (a),  and  that  the  remedy  was  by  arbitra* 
tion.  In  1 835,  Brett,  another  depositor,  claimed  in  his  own 
right,  and  as  executor  of  his  father,  about  360/.,  and  obtained 
a  rule  nisi  for  a  mandamus  requiring  the  trustees  and 
managers  of  the  bank  to  appoint  an  arbitrator.     Brett  had 

(a)  See  Crisp  v.  Bunhury^  8  Bing.  394. 


279 


1837. 


TRINITY  TEttM,  VII  WILL.  IV. 

demanded  the  money  due  to  him,  and  bad  appointed  an 
arbitrator  on  his  part. 

V. 

Biggs  Andrews  (in  Hilary  term,  1836)  (a)  shewed  cause   Trustees  &c. 
against   the   rule.     This   application  is   made  under  the  Miloenhall 
9  Geo.  4,  c.  92,  s.  45,  which  enacts,  "  That  if  any  dispute      ^^Y^^*' 
shall  arise  between  such  institution  or  any  person  acting 
under  them,  and  any  individual  depositor  therein,  or  any 
executor  or  administrator,  or  next  of  kin,  or  creditor  of 
any  deceased  depositor,  or  any  person  claiming  to  be  such, 
the  matter  so  in  dispute  should  be  referred  to  the  arbitra- 
tion of  two  persons.''    That  section  is  inapplicable  to  the 
the  present  case.     By  the  word  ''  institution/'  is  meant  the 
body  of  the  depositors,  and  not  the  trustees.    This  is  evi- 
dent from  the  8th  section,  which  provides  ''  that  the  money 
of  the   institution  shall  be  vested  in  the  trustees  for  the 
benefit  of  the  institution."     The  second  section  is  still 
more  explicit  (6).    The  45th  clause  was  not  meant  to  apply 


(a)  Before  Lord  Denman  C.  J., 
LUtkdale  J.,  and  WiUianuJ. 

(6)  Ic  enacts,  ''That  if  any  num- 
ber of  persons  have  formed,  or  shall 
form  any  society,  in  any  part  of  Eng- 
land or  Ireland,  for  the  purpose  of 
establishing  and  maintaining  any 
institotion,  in  the  nature  of  a  bank, 
to  receive  deposits  of  money  for 
the  bene6t  of  the  persons  deposit- 
ing the  same  to  accumulate,  the 
produce  of  so  much  thereof  as  shall 
not  be  required  by  the  depositors, 
their  executors  or  administratorSi 
at  compound  interest,  and  to  re- 
turn the  whole,  or  any  part  of  such 
deposit,  and  the  produce  thereof, 
to  the  depositors,  their  executors 
or  administrators,  (deducting  out 
of  such  produce  so  much  as  shall 
be  required  for  the  necessary  ex- 
penses attending  the  management 
of  such  institution,)  but  deriving 


no  benefit  whatsoever  from  any 
such  deposit  or  the  produce  there- 
of, and  shall  be  desirous  of  having 
the  benefit  of  the  provisions  of 
this  act,  such  persons  shall  cause 
the  rules  and  regulations  esta- 
blished, or  to  be  established,  for 
the  management  of  such  institu- 
tion, to  be  entered,  deposited  and 
filed  in  manner  hereinafter  directed, 
and  thereupon  shall  be  deemed  to 
be  entitled  to  and  shall  have  the 
benefit  of  the  provisions  contained 
in  this  act :  Provided  always,  that 
the  privilege  of  pa^fing  money  into 
the  Banks  of  England  or  Ireland, 
and  of  receiving  receipts  for  the 
same,  shall  be,  and  the  same  is 
hereby  declared  to  be  extended  to 
such  institutions  as  may  have 
formed,  or  may  hereafter  form 
their  rales  or  regulations  accord- 
ing to  the  provisions  of  this  act ; 
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1837.         to  a  case  where  the  amount  in  dispute  was  so  large.     The 

^"-^^^^       whole  provision  shews  that  it  was  intended  for  cases  of 

9,  small  importance,  and  not  to  a  case  where    the   whole 

Traste^  Src   fortune  of  a  trustee  may  be  at  stake.    It  could  not  be  the 

of  the         .  .  .     ^ 

MiLDEMHALL  lutcntiou  of  the  legislature  to  submit  such  a  questioii  to 

Bahk^  such  a  tribunal.  The  trustees  cannot  be  said  to  be  acting 
under  the  institution,  because  they  were  named  before  the 
institution  had  existence.  The  45th  section  was  only  in- 
tended to  apply  to  a  case  in  which  the  trustees  were  to 
appoint  an  arbitrator  for  the  institution.  It  was  the 
opinon  of  a  learned  counsel  (a),  now  on  the  bench,  that 
the  remedy  of  the  parties  was  by  action.  In  Cri^  v.  Bun^ 
bury  (^b),  it  was  said,  that  the  party's  remedy  was  by  arbitra- 
tion, but  the  point  now  raised  was  not  argued,  and  it  was 
not  necessary  for  the  determination  of  the  case  to  decide 
that  the  parties'  remedy  was  by  arbitration. 

Storks,  Serjt,  and  Moody^  in  support  of  the  rule.  All 
that  the  claimant  asks  is,  to  have  the  case  put  in  the  proper 
course  of  legal  inquiry.  The  46th  section  makes  a  dis- 
tinction between  the  depositors  and  the  institution,  as  it 
speaks  of  any  individual  depositor  therein.  That  dis- 
tinction was  recognized  in  the  cases  of  The  King  ▼•  The 
Trustees  and  Managers  of  the  Witham  Savings^  Bank  (c), 
and  The  King  v.  The  Trustees  and  Managers  of  the  Cheadk 

and  it  shall  and  may  be  lawful  for  of  by  the  justices  of  the  coonty, 
the  trustees  of  such   institntion  ridingidivision,  or  place  where  sach 
respectively  to  inrest  any  funds  institution  is  intended  to  be  beld^ 
already  accumulated  by  such  insti-  at  the   general  quarter  sessions, 
tutions,  and  which  shall  have  been  and  by  the  commiasionerB  for  the 
invested  at  the  time  of  the  passing  of  reducdon  of  the  national  debt,  or 
this  act,  and  to  receive  receipts  for  on  their  behalf  by  the  comptroller- 
the  same  in  manner  authorized  by  general,   or  asaistant-oomptroUer, 
this  act :    Provided,  nevertheless,  acting  under  the  said  commission- 
that  no  such  institution  to  be  here-  ers.^' 
after  formed  shall  have  or  be  eu-  (a)  Mr.  Baion  PoHbe* 
titled  to  the  bene6ts  of  the  provi-  (b)  8  Bing.  394. 
sions  in  this  act  contained,  unless  (c)  S  N.  ft  M.  416  >  iS.  C.  1  A. 
the  formation  of  the  same  shall  &  £.  3S1. 
have  been  sanctioned  and  approved 


TRINITY  TERM,  VH  WILL.  IV.  281 

Savings*  Bank{a).  In  Ex  parte  Jones  (fi)  the  trustees  of  a        1837. 

savings'  bank  were  allowed  to  prove  against  the  estate  of  JlT"^^ 
the  actuary,  for  the  money  which  he  had  embezzled.    It  v. 

may  be  that  the  question  will  arise  before  the  arbitrators^  ^^of^Se*^* 

whether  the  trustees  are  personally  liable :  if  so,  the  arbi-  Mildemhali. 

O  A  V  T  V  ^  ft 

trators  may  state  the  fact  in  the  award,  and  the  question  Bank. 
may  be  discussed  in  this  Court  It  is  not  to  be  assumed 
that  all  the  funds  have  been  embezzled,  but  only  a  consi- 
derable portion  of  them.  There  may  be  sufficient  to  pay 
this  claimant.  [Littkdale  J.  Must  you  not  shew  that 
there  are  funds  ?  The  act  says,  that  the  trustees  shall  not 
be  liable,  except  for  their  own  wilful  neglect.].  That 
part  of  the  act  is  prospective  only.  Supposing  some  funds 
to  be  left,  the  trustees  are  bound  to  distribute  them  propor- 
tionally. Even  if  the  personal  liability  of  the  trustees  is 
involved,  it  is  a  question  for  arbitration.  Crisp  v.  Bun- 
bury  (c)  is  an  express  decision  by  the  Court  of  Common 
Pleas  upon  the  point,  after  time  taken  for  consideration. 
It  was  there  said,  in  the  judgment,  *'  It  is  evident,  there- 
fore, that  the  legislature  contemplated  the  cheap,  simple, 
speedy,  and  equitable  adjustment  of  all  disputes,  by  a  re- 
ference in  the  mode  pointed  out  in  the  act,  instead  of  a 
more  expensive,  dilatory,  and  uncertain  remedy  by  action  at 
law ;  and  we  think  we  should  defeat  that  very  serviceable 
object — serviceable  alike  to  the  depositors  and  to  the 
institution — unless  we  construe  the  words  used,  as  words 
which  import  an  obligation  to  refer,  and  which  take  away 
the  right  to  sue  in  the  superior  Courts." 

Cur.  ado.  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court. — ^This  case  was  argued  several  terms  ago, 
under  very  peculiar  circumstances,  which  have  led  to  much 
doubt  and  delay.  It  was  a  rule  for  a  mandamus  to  the 
trustees  of  a  savings'  bank,  to  appoint  an  arbitrator  for  the 

(a)  3  N.  &  M.  418,  n. ;    S.  C.         (6)  2  Mont.  &  A^r.  193. 
1  A.  &  £.  323  D.  (c)  8  Bing.  394. 


CASES  IN  THE  KINGS  BENCH, 

purpose  of  deddiog  a  claim  preferred  against  them  by  a  de- 
positor, who  bad  sustained  a  loss  by  the  default  of  one  of  the 
officers.  A  depositor  in  the  same  bank  had  brought  an  action 
against  the  same  trustees  for  the  consequences  of  the  same 
MiLDEHHALL  dcfault,  wUch  was  tried  some  time  ago  in  the  Common 
Bask.  Pleas,  where,  however,  after  argument,  and  time  taken  for 
consideration,  that  Court  directed  a  nonsuit  to  be  entered^ 
on  the  ground  that  no  action  would  lie^  but  that  the  re* 
medj  must  be  sought  under  the  arbitration  clause  (a).  The 
reasoning  of  the  Court  to  this  effect  is  strong,  and  we  can- 
not say  that  they  were  mistaken,  though  a  high  legal  au- 
thority, then  at  the  bar,  had  given  an  opinion  that  the 
party  ought  to  proceed  by  action. 

This  circumstance  has  induced  us  to  pause  upon  the 
case ;  but  we  cannot  see  any  ground  for  reversing  the 
judgment  of  the  Common  Pleas  on  this  point,  which  is, 
moreover,  one  of  great  practical  importance  to  the  whole 
body  of  depositors  in  savings'  banks  throughout  the  country, 
little  able  as  they  may  be  supposed  to  be  to  bear  the  ex- 
pense of  legal  proceedings,  and  invited  by  the  act  to  invest 
their  property  where  it  would  be  placed  under  a  domestic 
jurisdiction. 

Some  doubts  also  occurred  to  us  whether,  under  the 
ninth  section  of  the  57  Geo.  3,  the  trustees  could  be  per- 
sonally liable  to  the  depositors,  and  if  not,  whether  we 
ought  to  order  them  to  refer  to  arbitration  a  question  which 
it  would  be  illegal  to  decide  against  them.  But  we  think 
that  this  consideration  ought  not  to  prevent  our  placing 
the  claimant  in  the  position  which  the  act  has  provided  for 
him.  There  may  be  particular  facts  in  his  case,  which 
itiight  prevent  that  clause  from  attaching,  and  the  result 
may  be,  that  the  bank  may  be  made  liable,  not  the  trustees 
personally. 

The  rule  must  be  absolute. 

Rule  absolute* 

(a)  Crisp  V.  Bunbur^f  8  Ding.  394. 
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Beverley  v.  The  Lincoln  Gas  Light  and  Coke 
Company. 

Assumpsit  for  goods  sold  and  delivered.     Plea,  non-  ].Whei«goodft 

assumpsit.     At  the  trial  before  Francis  Maude,  Esq.  asses-  ^^  ^  ^^ 

sor  for  the  sheriff  and  county  of  York,  in  the  West  Riding  tract  of  sale  or 

of  that  county,  it  appeared  that  the  plaintiff  was  a  roanu«  ^  reasonable 

facturer  of  gas  meters,  and  that  the  defendants  had  been  <><n^>  ^^^  ^j>^ 

11  /.         f  r%  r     t  goods  are  de- 

iDCorporated    by  act    of  parliament.      One  of   the  com-  tained  an  nn- 

mittee  for  the  management  of  the  affairs  of  the  defendanU,  ^^^"he  ^^^in- 

in  September,   1832,  had  ordered  six  meters,  which  were  tiff  may  bring 

delivered  to  the  Company,  and  their  receipt  acknowledged  !^d?sold  and 

by  the  clerk  of  the  Company  in  the  following  November,  delivered. 
»  «    ■        I  t    .  .  ,         *•  Assumpsit 

It  appeared  that  the  meters  had  been  sent  on  an  under-  i,  matntain« 

standing,  that  if  they  did  not  answer  they  were  to  be  taken  ■^*'  aga»n»t 
®'  "^  '  .  a  corporation 

back  free  of  expense ;  one  of  the  meters  was  seen  in  use  aggregate 

in  January,  1833,  and  on  the  23rd  April,  1833,  they  were  on^Jcxw^^^^ 
returned  as  inadequate  for  the  intended  purpose.  The  parol  contract, 
plaintiff  refused  to  receive  them  back,  and  brought  the 
present  action.  Two  objections  were  made  on  the  part  of 
the  defendants ;  first,  that  the  contract  was  executory  only, 
and  that  consequently  an  action  could  not  be  supported  for 
goods  sold  and  delivered ;  secondly,  that  at  all  events  as- 
sumpsit could  not  be  maintained  against  the  defendants, 
being  a  corporation.  The  learned  assessor  desired  the  jury 
to  say  whether  they  considered  the  meters  had  been  re- 
turned by  the  defendants  within  a  reasonable  time.  The 
jury  were  of  opinion  that  the  meters  had  been  detained  an 
unreasonable  length  of  time.  A  verdict  was  then  found 
for  the  plaintiff  for  15/.,  and  leave  was  given  to  the  defend- 
ants to  move  to  set  that  verdict  aside  and  to  enter  a  non- 
suit. 

In  Hilary  term  last  Peacock  obtained  a  rule  nisi  accord- 
ingly, against  which 
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Alexander,  in  Hilary  term,  shewed  cause  (a).     There  can 

be  no  doubt  that  the  declaration  is  good  in  point  of  form. 
Beyerlet 

9.  Bailey  ▼.  Gouldimith  (6),  Swancott  v.  fVe$tgarth{c)y  Harrison 

The  Lincoln  y.Allefi(d),  and  Bianchi  v.  NaMe),  establish  the  rule,  that 
Gas  Light         1,11  i>      1  'r 

and  Coke      where  goods  are  sold  upon  a  contract  of  sale  or  return,  if 

Company,  ^y^^y  ^^^  ^^^^  returned  within  a  reasonable  time,  the  value 

rd*bT\"''  "**y  ^^  recovered  on  a  count  for  goods  sold  and  delivered, 

assumpsit  lies  Then  as  to  the  second  objection,  that  assumpsit  cannot 

"w^t  for^saie  **®  maintained  against  a  corporation.  Undoubtedly  the  gene- 

or  return,  ral  rule  IS,  that  a  corporation  aggregate  can  do  nothing  but 

goods  are  not  ^J  ^^^^  under  the  common  seal.     But  there  are  exceptions 

returned  in       iq  (jjjg  ^ule,  for  there  are  many  acts  of  daily  occurrence 

a  reasonable 

time.  which  may  be  done  by  a  corporation  without  deed ;  the 

instances  are  collected  in  Bacon*s  Abr.  title  Corpora- 
tions (/),  Comyns*8  Digest,  title  Franchises  (g),  and  Viner^s 
Second  point :  Abr»  title  Corporations  (A).  For  instance,  a  corporation  ag- 
arainst^' CON*  P^g^^^  "  answerable  for  the  acts  of  their  servants,  although 
poratioQ  ag-  those  servants  have  not  been  appointed  by  deed  under  seal ; 
gregate.  Smith  v.  The  Birmingham  and  Staffordshire  Gas  Light 

Company (t).  A  corporation  aggregate  may  maintain  as- 
sumpsit for  use  and  occupation ;  The  Mayor  and  Burgesses 
of  Stafford  v.  Till{k),  The  Mayor  and  Burgesses  of  Car- 
marthen  v.  Lewis  (l).  In  The  Dean  and  Chapter  of  Ro- 
chester v.  Pierce{nt),  a  corporation  was  allowed  to  maintain 
debt  on  a  simple  contract  for  use  and  occupation.  In  The 
East  London  Waterworks  Company  v.  Bay  ley  (n),  Best  C.  J. 
mentions  the  exceptions  to  the  general  rule,  that  a  corpora- 
tion aggregate  cannot  contract  except  by  writing  under  the 
common  seal  of  the  body  corporate;  and  states,  as  the 
second  exception,  where  the  acts  done  are  of  daily  neces- 

(a)  Before  Patteum  J.,   Cole-        (A)(G.2.) 

ridge  J.,  and  William  J.  (»)  S  N.  &  M.  771 ;  S.  C.  1  A.  & 
(6)  Peake's  N.  P.  C.  56.                 E.  526. 

(c)  4  East,  75.  (fc)  4  Bingh.  75. 

Id)  2  Bin^.  4.  (0  6  C.  &  P.  608. 

(e)  1  M.  &  W.  545.  (m)  1  Campb.  466. 

(/)  (E.S.)  (fi)  4  Bingh.  288,  287. 
te)(Fl3.) 
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sity  to  tbe  corporatioD,  or  too  insignificant  to  be  worth  the        1837. 

troable  of  affixing  the  common  seal.    This  case  is  within       ^-^"v^^ 

that  exception.    In  The  CUy  of  London  Gas  Light  and       ^^**^^^ 

Coke  Company  v.  NichoUsia).  the  Company  were  allowed  The  Lincoln 

.       .      ^  .     r  t.   r.^i-i  GasLight 

to  mamtam  assumpsit  for  gas  supplied  to  tbe  defendant,      and  Coke 

If  a  corporation  can  maintain  assumpsit  on  an  executed  Companjr. 
parol  contract,  it  must  follow,  that  on  such  a  contract  as* 
sompsit  is  maintainable  against  them.  It  would  appear 
from  Dunston  v.  The  Imperial  Gas  Light  Company  {b),  that 
there  is  a  distinction  between  corporations  established  for 
tbe  purpose  of  carrying  on  trade  and  manufactures  and 
other  corporations.  This  may  be  considered  as  a  corpora- 
tion established  for  the  purposes  of  trade.  This  case  is 
clearly  distinguishable  from  Broughton  v.  The  Company 
and  Proprietors  of  the  Manchester  and  Salford  Water* 
works{c\  in  which  it  was  held,  that  a  corporation  not 
established  for  trading  purposes  could  not  be  acceptors  of 
a  bill  of  exchange  payable  at  a  less  period  than  six  months 
from  the  date,  because  such  a  case  falls  within  the  provi- 
sion of  the  several  acts  passed  for  the  protection  of  the 
Bank  of  England. 

Peacock^  in  support  of  the  rule,  admitted,  that  after  the  First  point. 
finding  of  the  jury  and  the  case  oiBianchi  v.  NaJi  (d),  the 
first  objection  could  not  be  supported.  But  the  second  Second  point. 
objection  is  fatal.  In  Bacon*s  Abr.  title  Corporations  (e), 
the  general  rule  is  laid  down,  **  that  aggregate  corporations 
consisting  of  a  constant  succession  of  various  persons,  can 
do  no  act  without  a  deed."  In  most  aggregate  corporations 
there  is  one  integral  part  forming  the  head  of  the  corpora- 
tion, such  as  the  mayor  in  a  corporate  town  ;  in  universities, 
the  chancellor;  in  a  corporation,  consisting  of  the  dean  and 
chapter,  the  dean;  in  a  corporation  consisting  of  the  mas- 
ter and  fellows  of  a  college,  or  of  the  master,  wardens  and 

(«)  a  C.  &  P.  365.  (<0  1  M.  &  W.  545. 

(6)  3B.&Ad.l35.  («)(E.3.) 

(c)  3  B.  &  Aid.  1. 


Compaoj. 
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tttbttnti  of  my  of  the  companies  m  London — the  master. 

^I^^l^^j     Bnt  there  may  also  be  a  corporation  i^gregate  without  a 
r.  head.    Thus,  the  collegiate  church  of  Soathwell»  m  Notr 

Gm  D^t '  tmghamshire,  consists  of  prebendaries  only  without  a  dean; 

^d^C<i4e  and  the  governors  of  the  Charter  Hoose  have  no  superior, 
bnt  are  all  of  equal  authority  (a).  In  the  present  case  the 
defendants  are  a  corporation  without  a  head,  for  the  whole 
of  the  shareholders  are  incorporated,  and  all  are  of  equal 
authority. 

A  distinction  has  been  taken  between  those  corporations 
which  have,  and  those  which  have  not,  a  head.  In  the 
former  the  head  of  the  corporation  may  command  a  thbg 
in  person,  or  do  small  acts,  such  as  hiring  a  servant,  without 
deed.  But  a  corporation  aggregate  which  has  no  head, 
must  give  their  authority  under  the  seal  of  the  corporation. 
The  same  distinction  may  perhaps  be  made  with  respect 
to  purchasing  certain  things  for  the  use  of  the  corporation; 
and  indeed  it  seems,  that  if  the  head  of  a  corporation,  by 
the  intervention  of  a  servant,  buy  goods  for  the  use  of 
the  corporation,  which  are  aciuaUy  applied  to  their  use, 
they  are  bound  by  the  contract,  and  an  action  may  be  main- 
tained against  them,  though  the  contract  be  not  under 
seal. 

So  if  one  who  is  the  regular  servant  of  the  corporation 
buy  goods  for  the  use  of  the  corporation,  and  actually 
apply  them  to  their  use,  the  corporation,  it  seems,  are 
bound;  but  in  either  of  these  cases  the  plaintiff  must  aver 
that  the  things  came  to  the  use  of  the  corporation.  The 
present  corporation  not  having  a  head,  could  not  appoint 
a  servant,  or  make  a  contract  for  sale  or  return,  without 
writing  under  seal.  If  they  are  liable  to  pay  for  the  goods 
on  the  ground  that  they  were  ordered  for  them,  and  actually 
came  to  their  use,  it  does  not  follow  that  they  are  liable  in 
assumpsit.    The  liability  arises  not  by  contract,  but  from 

(a)  See  the  case    of  SutUnCt     and  Comyns*  Dig.  tit.  Corporation, 
Hospital,  10  Rep.   30  b  ;    Bac.     (F13.) 
Abr.  tit.  Corporation  (K.)  pi.  39, 
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the  fact  of  their  iismg  the  goods.  If  the  law  under  the 
circumstances  impose  a  liability  on  the  corporation  to  pay 
for  the  goods  which  were  actually  used  by  them,  this  liabi- 
lity might  create  a  debt.  But  the  law  cannot  imply  a  pro- 
mise,  inasmuch  as  such  a  corporation  is  incapable  of 
making  a  promise (ci)  in  fact;  and  nothing  can  be  suffered 
by  law  which  cannot  exist  in  fact.  In  the  case  of  a  servant 
hired  by  the  head  of  a  corporation,  the  corporate  body  may 
be  liable  to  pay  him  his  wages;  the  law  may  say  that  they 
are  indebted  to  him  in  the  amount*  and  that  they  may  be 
sued  in  debt;  but  as  a  corporation  cannot  make  a  promise 
in  fiEu:t,  the  law  cannot  imply  a  promise  to  pay  the  <debt  due 
for  wages.  An  action  of  debt  therefore  is  the  proper  re- 
medy in  these  cases,  and  not  ^sumpsit.  In  the  case  of 
an  incorporated  railroad  company,  the  corporation  may 
be  liable  for  the  loss  of  parcels,  or  for  any  negligence 
which  may  occasion  an  injury  to  a  passenger,  although 
there  may  have  been  no  express  contract  entered  into  with 
them.  But  the  remedy  would  be  an  action  on  the  case, 
founded  on  the  duty  implied  by  law,  and  the  law  could  not 
imply  a  promise  against  them  to  perform  the  duty  arising 
from  a  particular  state  of  facts,  as  they  might  in  the  case 
of  a  private  individual  carrying  on  business  as  a  carrier  or 
coach  proprietor;  and  consequently  the  party  injured  in 
such  a  case  would  not  have  his  election  to  sue  either  in 
case  or  assumpsit,  as  he  would  against  a  private  individual. 
So  here  the  plaintiff's  remedy  would  be  by  an  action  of 
debt  only,  although,  if  the  defendants  had  not  been  iAcor- 
porated,  he  might  have  elected  to  bring  either  debt  or 
assumpsit ;  and  the  reason  in  both  cases  is  the  same,  viz. 
that  a  corporation  cannot  in  point  of  fact  make  a  promise, 
and  consequently  that  the  law  cannot,  under  a  particular 
state  of  facts,  raise  a  promise  (6)  against  them  by  impli- 
cation, to  perform  that  obligation  which  the  law  casts 
upon  them.  The  extent  of  their  liability  will  be  the  same 
in  either  form  of  action,  and  the  only  distinction  is  in 

(a)  1  Roll.  Rep.  82,  pi.  28.  {b)  4  Ding.  75. 

VOL.  II.  XJ 
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^®^^-         the  form  of  the  remedy.     It  was  laid  down  in  Sir  G.  Fre- 
Beverley     ^'''  ^'  Ewebancke(a),  that  a  dean  and  chapter  could  not  be 
o.  aued  upon  a   promisCi  for  they  cannot  act  without  deed. 

Gas  Light  ^^  ^^^  "^^  ^^^^  decided  in  any  case  that  a  corporation  can 
and  Coke  be  sued  in  assumpsit  on  an  executed  contract.  In  all  the 
cases  which  have  been  cited,  in  which  the  action  was  m  as- 
sumpsit^  the  corporation  were  the  plaintiffs.  In  The  East 
London  Waterworks  Company  v.  BaUey{b),  it  was  laid  down, 
that  as  the  corporation  would  not  be  liable  in  assumpsit,  that 
therefore  the  defendant  would  not.  In  The  Dean  and  Chapter 
of  Rochester  v.  Pierce  (c),  the  corporation  were  the  plaintifis. 
A  corporation  may  receive  a  promise,  although  they  cannot 
make  one  without  deed.  In  The  Mayor  and  Burgesses  of 
Stafford  v.  Till{d)j  the  corporation  M'erc  plaintiffs;  also 
in  The  City  of  London  Gas-light  and  Coke  Company  ?. 
Ni€holls{e),  the  corporation  were  the  plaintiffs.  In  I^hon  v. 
The  Wanvick  Gas-light  Company{f)  the  declaration  was  in 
debt ;  and  BayleyJ.  there  said,  that  upon  general  demurrer 
it  must  be  taken  that  the  contract  was  by  deed.  In  Dunston 
V.  The  Imperial  Gas-light  Company  (g),  the  action  was  also 
in  debt.  Murray  v.  The  East  India  Company  (h)  is  distin- 
guishable from  the  present  case,  because  the  act  of  parlia- 
ment gave  an  authority  to  accept  bills  of  exchange,  which 
was  in  fact  a  declaration  by  the  legislature  that  an  action  of 
assumpsit  might  be  maintained  against  them.  In  Broughton 
V.  The  Manchester  Waterworks  Company  (i),  it  was  held, 
that  assumpsit  was  not  maintainable  against  the  defendants 
as  acceptors  of  bills  of  exchange;  because  the  act  of  pai^ 
liament  which  incorporated  the  company,  gave  them  autho- 
rity to  accept  bills.  In  Slark  v.  The  Highgate  Archway 
Company  (ft),  where  the  action  was  in  assumpsit  on  a  pro- 

(a)  1  RoU.  83.  (/)  r  D.  &  R,  876;  S.  C.  4  B. 

{b)  4  Bing.  283.  &  C.  962. 

(c)  1  Campb.  466.  (g)  3  B.  &  Ad.  125. 

id)  4  Bingh.  75.  (A)  5  B.  &  Aid.  204. 

(e)  2  C.  &  P.  365.  (i)  3  B.  &  Aid.  1. 

(fc)5Taun.r92. 
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inissorj  note,  the  {company  were  authorized  by  statute  to  1BS7. 

give  promissory  notes,  and  consequently  to  make  a  promise.  Bevbrlbt 

Cur.  adv.  vuU.  q^  light 


Patteson  J.,  in  the  course  of  this  term,  delivered  the 
judgment  of  the  Court.  After  stating  the*facts,  his  ^lord^ 
ship  continued  thus : — 

In  this  case  two  objections  were  insisted  on :  first,  that 
the  action  was  misconceived  in  form,  for  that  the  contract 
was  executory  only;  second,  that  at  all  events  assumpsit 
could  not  be  maintained  against  the  defendants/  being  a 
corporation  aggregate  without  a  head. 

As  to  the  first,  the  jury  found  at  the  trial  that  the  time 
of  return  was  unreasonable.  Upon  the  argument  in  sup- 
port of  this  ground  of  nonsuit,  it  was  not  denied  that  if 
the  action  had  been  between  two  individuals  upon  this 
finding  of  the  jury,  the  form  of  action  would  have  been 
sustainable.  For  this  the  cases  of  Bailey  v.  Gouldsmith{a) 
and  Bianchi  v.  "Sash  (b)  are  certainly  suflScient  authorities. 
Bat  it  was  said  that  those  decisions  were  inapplicable  to 
the  case  of  a  corporation,  because  that  could  not,  at  all 
events,  enter  into  a  parol  contract  for  the  delivery  of  goods 
on  sale  or  return.  It  seems  to  us  that  this  distinction  can- 
not be  maintained,  even  if  the  facts  were  sufficient  to  raise 
it;  for  the  principle  on  which  the  cases  cited  above  and 
others  have  been  decided,  as  to  the  proper  form  of  de- 
claring where  the  original  contract  has  been  executory,  but 
the  period  of  credit  has  expired  or  condition  has  been  per* 
formed,  is  not  that  the  law  alters  the  mode  of  declaring  on 
the  original  contract,  and  states  it  not  according  to  the  fact, 
but  that  it  conclusively  infers  that  simple  contract  to  pay 
the  price  for  goods  sold  and  delivcredi  which  would  arise 
upon  the  facts  of  a  sale  and  delivery,  without  any  special 
circumstances  accompanying  them.     He  who  seeks  to  dis- 

(a)  Peake's  N.  P.  C.  50.  (6)  1  Mee.  &  Wels.  545. 

V  2 
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1837.        turb  that  inference  must  not  content  himself  with  merely 
V^'^^      shewing  conditions  or  other  special  provisions,  forming  part 
9.  of  the  contract  at  the  time  of  its  being  entered  into;  he 

^  ^U^^  "^"*^  '^^^  ^^^™  ^°  existence  and  operation  at  the  time  of 
and  Coke  action  brought:  if  not,  they  may  be  struck  out  of  consider- 
i.^om^maj.  ^^q^^^  {md  ||,e  contract  treated  as  originally  simple,  uncon- 
ditional and  executed.  Now  this  reasoning  will  apply 
equally  to  a  corporation  and  an  individual ;  and  we  must 
now  take  it  that  the  goods  were  sold  unconditionally,  have 
been  delivered,  and  are  in  the  possession  and  use  of  the 
corporation. 

This  therefore  brings  us  to  the  second  question^  which 
is,  whether  an  action  of  assumpsit  can  be  maintained  against 
a  corporation  aggregate  without  a  bead,  on  an  executed 
parol  contract.  It  is  well  known  that  the  ancient  rule  of 
the  common  law,  that  a  corporation  aggregate  could  speak 
and  act  only  by  its  common  seal,  has  been  almost  entirely 
superseded  in  practice  by  the  Courts  of  the  United  States 
in  America  (a).  The  decisions  of  those  Courts,  although 
intrinsically  entitled  to  the  highest  respect,  cannot  be  cited 
as  direct  authority  for  our  proceedings ;  and  there  are  ob- 
vious circumstances  which  justify  their  advancing  with  a 
somewhat  freer  step  to  the  discussion  of  ancient  rules  of 
our  common  law,  than  would  be  proper  for  ourselves.  It 
should  be  stated,  however,  that  in  coming  to  the  decision 
alluded  to,  those  Courts  have  considered  themselves  not  as 
altering  the  law,  but  as  justified  by  the  progress  of  previous 
decisions  in  this  country  and  in  America.  We,  on  our 
part,  disclaim  entirely  the  right  or  the  wish  to  innovate  on 
the  law  upon  any  ground  of  inconvenience,  however 
strongly  made  out;  but  when  we  have  to  deal  with  a  rule 
established  iu  a  state  of  society  very  different  from  the 
present,  at  a  time  when  corporations  were  comparatively 
few  in  number,  and  upon  which  it  was  very  early  found 
necessary  to  engraft  many  exceptions,  we  think  we  are  jus- 
tified in  treating  it  with  some  degree  of  strictness,  and  are 

(a)  <i  Kent*s  Comm.  p.  988. 
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called  upon  not  to  recede  from  the  principle  of  any  relaxa-         18S7. 

tion  in  it  which  we  6nd  to  have  Ijeen  established  by  pre-     _ 

.  Beveiilet 

vious  decisions.     If  that  principle,  in  fair  reasoning,  leads  v. 

to  a  relaxation  of  the  rule,  for  which  no  prior  decision  can  ^^^ght" 
be  found  expressly  in   point,  the  mere  circumstance  of     and  Coke 
novelty  ought  not  to  deter  us ;  for  it  is  the  principle  of        ™P""y- 
every  case  which  is  to  be  regarded,  and  a  sound  decision  is 
authority  for  all  the  legitimate  consequences  which  it  in- 
volves. 

Several  cases  have  determined  that  corporations  aggre- 
gate may  maintain  actions  on  executed  parol  contracts.  In 
The  Dean  and  Chapter  of  Rochester  v.  Pierce  (ja)  Lord  El- 
lenborough,  first  at  nisi  prius,  and  in  this  Court  afterwards, 
held  that  they  might  sue  in  debt  for  use  and  occupation  of 
their  lands;  and  the  Court  of  Common  Pleas,  in  The  Mayor 
and  Burgesses  of  Stafford  v.  TiU{b),  held  the  same  as  to 
assumpsit.  This  establishes  that  where  a  benefit  has  been 
enjoyed,  such  as  the  occupation  of  their  lands  by  their  per- 
mission, the  law  will  imply  a  promise  to  make  them  com- 
pensation, which  promise  they  are  capable  of  accepting, 
and  upon  which  they  may  maintain  an  action.  The  action 
for  use  and  occupation  is  established  by  the  1 1  Geo. 2,  c.l9, 
s.  14,  and,  according  to  the  words  of  the  statute,  may  be 
maintained  "  wherever  the  agreement  is  not  by  deed/' 
Some  agreement  seems  to  be  implied  as  the  foundation, 
though  it  is  well  established  that  it  need  not  amount  to  a 
formal  demise,  or  even  be  express.  To  hold  then  that  a 
corporation  is  within  this  statute,  is  to  hold  that  it  may  be 
a  party  to  an  agreement  not  under  seal,  at  least  for  the 
purpose  of  suing  on  it,  and  it  would  be  rather  strong  to 
deny  at  the  same  time  that  it  could  be  a  party  to  it  for  the 
purpose  of  being  sued  on  it.  Lord  EUenborough  indeed 
says,  in  The  Dean  and  Cliapter  of  Rochester  v.  Pierce  {a), 
that  the  action  for  use  and  occupation  docs  not  necessarily 
suppose   any  demise;  ''it  is  enough  that  the  defendant 

(a)  1  Camp.  466.  (6)  4  Bing.  75. 
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used  and  occupied  the  premises  by  the  permission  of  the 
plaintiflf,  and  a  corporation,  as  well  as  an  individual,  may 
grant  such  permission  without  deed."  But,  call  it  by 
whatever  name  we  please,  permission  or  demise,  it  clearly 
binds  the  corporation;  the  party  occupying  and  paying 
rent  under  it  acquires  rights  from  the  corporation,  becomes 
their  tenant  from  year  to  year,  and  can  be  ejected  only  by 
the  same  means  as  would  be  available  for  an  individual 
landlord.  Here  then  the  law  implies  that  the  corporation 
has  acted  as  a  contracting  party,  and  that  too  in  a  contract, 
to  the  validity  of  which,  for  the  purposes  of  this  action,  the 
absence  of  any  deed  is  esseniial.  If  in  that  case  an  express 
agreement,  not  under  seal,  had  been  tendered  in  evidence 
to  prove  the  terms  on  which  the  defendant  held,  it  must 
have  been  received ;  and  if  on  the  face  of  it  it  had  appeared 
that  the  plaintiffs  had  come  under  any  conditions  precedent 
to  the  recovery  of  rent  on  their  part,  such  conditions  would 
surely  have  been  binding  on  them,  though  not  under  seal, 
and  the  non-performance  of  them  would  have  been  an  an- 
swer to  the  action.  In  The  Southwark  Bridge  Company  v. 
Sills  and  others  (a),  the  contract  for  letting  was  proved  by  a 
series  of  letters.  We  agree  that  the  relation  between  the 
corporation  and  the  occupier  of  its  land  may  commeuce 
without  express  contract, — that  it  may  in  the  first  instance 
appear  to  want  many  of  the  legal  incidents  of  the  relation 
between  landlord  and  tenant ;  but  add  the  fact  of  payment 
of  rent  for  one  year,  and  acceptance  by  the  corporation, 
and  you  add  nothing  of  express  contract  on  the  part  of  the 
corporation ;  it  has  apparently  done  no  more  than  acquiesce 
in  the  receipt  of  a  certain  compensation  for  the  occupation 
of  its  land  for  a  year ;  and  yet,  by  the  addition  of  that  fact, 
the  corporation  and  the  occupier  are  demonstrated  to  be 
landlord  and  tenant.  This  appears  to  us  to  shew  that  in 
the  eye  of  the  law  the  relation  between  them  commenced 
in  contract,  though  it  wanted  at  first  the  evidence  from 
which  it  might  be  inferred. 


(fl)  2C.&P.  37i* 
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But|  if  Ibis  be  a  contract  to  whicb  a  corporation  may  be        1837. 
a  party,  though  not  under  seal,  and  any  rights  resulting 
from  that  agreement  come  to  be  enforced,  may  not  that  v. 

form  of  action  be  applied  which  is  appropriate  to  parol     q^  ^aht^ 
agreements  i    Is  it  not  unreasonable  to  hold,  that  a  corpo*     and  Coke 
ration  may  make  a  binding  promise,  and  yet  that  assumpsit  ^  ^* 

shall  not  be  maintainable  against  it,   if  the  promise  be 
broken  ? 

If,  then,  it  be  established,  that,  upon  the  same  contract, 
the  remedies  are  mutual ;  that,  if  the  corporation  may  sue 
its  tenant  in  assumpsit  on  a  parol  demise,  the  tenant  may, 
in  turn,  sue  it  in  the  same  form  of  action,  we  do  not  see 
bow  it  can  be  denied  that  a  corporation,  occupying  land, 
may  be  sued  in  assumpsit  generally. 

We  may  suppose  two  contracts  entered  into  at  the  same 
moment,  in  writings,  not  under  seal ;  by  the  one,  a  corpora- 
tion, professes  to  demise  its  land  to  A.  B. ;  by  the  other, 
A,  B.  demises  his  land  to  the  corporation,  and  enjoyment 
of  the  premises  is  had  under  both  ;  it  would  be  surely  an 
unsatisfactory  state  of  the  law  which  should  compel  us  to 
hold,  that  if  the  corporation  sued  A.  B,  in  assumpsit  for  his 
rent,  ^.  B.  might  not  set  off,  or  sue  in  the  same  form,  for 
that  which  was  due  from  the  corporation. 

We  have  been  thus  minute  in  examining  the  case  of  use 
and  occupation,  because  it  appears  to  us  very  fairly  to  open 
the  principle  on  which  this  matter  ought  to  stand.  The 
same  point  has  been  ruled  in  an  action  for  goods  sold  and 
delivered.  The  City  of  London  Gas-light  and  Coke  Com^ 
pany  v.  Nkholls  and  anotlier  (a),  was  assumpsit  for  gas  sup- 
plied ;  the  objection  was  taken,  that  the  contract  was  not 
under  seal ;  Be$t  C.  J.,  overruled  it  at  once,  saying,  "  it 
was  quite  absurd  to  say,  that  there  was  any  necessity  for  a 
contract  by  deed  in  such  a  case.''  If,  in  that  case,  a  set-off 
had  been  pleaded  for  meters  supplied  to  the  company, 
eould  evidence  in  support  of  it  have  been  rejected,  because 
there  was  no  contract  under  seal  for  the  supply  ?  Yet,  if 
(a)  2  C.  &  P.  365. 
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it  could  not,  upon  ivbat  principle  can  it  be  mainuined, 
that  that  supply  might  not  have  been  made  the  ground  of 
V,  an  action  of  indebitatus  assumpsit. 

^GaJ'^ght'*'  ^®  ^^^^  "**^  overlooked  the  technical  difficulty  which  has 
and  Coke  been  alleged  upon  the  form  of  the  declaration,  in  which  a 
^  ^'  mere  promise  is  stated.  Part  of  our  argument  has  already 
been  addressed  to  meet  it ;  it  seems  to  us  that  it  rests  on 
no  solid  foundation.  When  the  question  is,  whether  a  par* 
ticular  party  can  sue  or  be  sued  by  a  particular  writ  or 
count,  or  be  counted  against  in  any  particular  form,  the 
true  answer  is  to  be  found  by  putting  another  question,  can 
he  enter  into  the  contract,  or  bring  himself  or  be  brought 
within  the  special  circumstances  which  form  essential  parts 
of  the  statement  in  such  writ  or  count?  That  this  is  the 
principle  may  be  seen  conclusively  in  the  history  of  our 
forms  of  action,  ancient  and  modern,  given  in  the  third  vo- 
lume of  Blackstime^s  Commentaries,  If,  therefore,  it  be 
asked,  whether  a  corporation  can  be  sued  in  assumpsit,  we 
ask  in  return,  can  it  bind  itself  by  a  parol  contract,  can  it 
make  a  promise  i — if  it  can,  the  former  question  must  be 
answered  in  the  affirmative. 

We  therefore  agree  with  the  Court  of  Common  Pleas, 
in  The  Mayor  of  Stafford  v.  Till  (e/),  that  there  is  no  sub- 
stantial difference  in  this  respect  between  assumpsit  and 
debt.  Every  count,  indeed,  in  debt  for  goods  sold  and  de- 
livered, charges  a  contract ;  the  words  **  sold  and  deli- 
vered," says  BullerJ.,  in  Emery  v.  Fell{b),  "  imply  a  con- 
tract, for  there  cannot  be  a  sale  unless  two  parties  agree." 
De  Grave  and  another  v.  The  Mayor  and  Corporation  of 
Monmouth{c\  was  debt  against  a  corporation  for  the  price 
of  weights  and  measures.  It  was  contended  that  the  action 
could  not  be  maintained,  as  a  corporation  cannot  contract, 
unless  by  some  instrument  under  the  common  seal.  The 
delivery  had  been  proved — an  examination  of  the  goods  at 
a  full  meeting  of  the  corporation,  and  subsequent  use  of 

(fl)  4  Bing.  75.  (c)  4  C.  &  P.  111. 

(6)  2  T.  tt.  30. 
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them ;  the  order  for  them  vras  by  the  mayor  de  facio,  who        1837. 

was  afterwardd  ousted.    Lord  Tenterden  thought  the  cxa-     J"^"""*^ 

, .  J     Bbvekley 

mmation  was  the  exercise  of  an  act  of  ownership,  '*  ana  9. 

ihai,  by  90  doing,  the  eorparation  had  recognized  the  con-'  "^J^LiSt" 
trad/*    The  verdict  passed  for  the  plaintiffs,  and  was  not     and  Coke 
disturbed.    The  recognition  of  a  contract  is  its  adoption —     Company, 
the  taking  it  to  be  the  contract  of  the  party  so  recognizing 
it;  but  that  assumes  it  to  be  a  contract  which  the  party 
was  capable  of  entering  into.    Lord  Tenterden,  therefore, 
must  have  considered  the  corporation  as  capable  of  con- 
tracting for  the  purchase  of  goods  without  a  deed  ;  and  in 
Dunsion  v.  The  Imperial  Gas-light  Company  {a),  where  the 
plaintiff  failed  on  another  ground,  he  carefully  guards  him- 
self from  being  supposed  to  decide  the  contrary. 

We  certainly  have  not  found  any  decided  case,  in  which 
it  has  been  held  that  a  corporation  may  be  sued  in  as- 
sumpsit, on  an  executed  parol  contract,  a  circumstance  of 
great,  but  not  conclusive  weight.  For,  not  to  mention 
that  there  is  no  case  in  which  the  contrary  has  been  ex- 
pressly decided  upon  argument,  if  it  be  remembered  what 
the  course  of  the  law  has  been  on  this  subject,  we  shall 
find  that  circumstance  not  unnatural,  and  that  some  deduc- 
tion must  be  made  from  the  weight  of  dicta  unfavourable 
to  our  present  view,  which  may  be  found  here  and  there  in 
the  books  upon  this  subject.  At  first  the  rule  appears  to 
have  been  exclusive,  as,  indeed,  its  principle  required  it  to 
be.  A  corporation,  it  was  said,  being  merely  a  body  po- 
litic, invisible,,  subsisting  only  by  supposition  of  law,  could 
only  act  or  speak  by  its  common  seal;  the  common  seal,  in 
the  words  of  Peere  Williams,  in  Rex  v.  Bigg{b),  was  the 
hand  and  mouth  of  the  corporation.  The  rule,  therefore, 
stood  not  upon  policy,  but  on  necessity,  and  was,  of  course^ 
equally  applicable  to  small  as  to  great  matters,  to  acts  of 
daily  or  of  rare  occurrence,  to  what  regarded  personal  as 
well  as  real  property.  But  this,  though  true  in  theory,  was 
intolerable  in  practice ;  the  very  act  of  aflixing  the  seal,  of 
(a)  3  B.  &  Ad.  125,  (6)  S  P.  Wms.  4Sd. 


••        JL 
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that  tbey  might  have  been  sued  in  debt  for  goods  sold  and 
delivered  ;  for  the  reasons  given  we  think  they  are  equally 

liable  in  assumpsiti  and,  consequently,  this  rule  will  be  dis-  v. 

.  1  The  Lincoln 

Chained.  Gm  Light 

Rule  discharged.         and  Coke 
CompaDjr. 


Morton  v.  Burn  and  another.  Thundajf, 

May  35M. 

Assumpsit.    The  declaration  stated,  that  whereas  be-      i.  Forbear 

fore  the  commencement  of  this  suit,  and  before  and  at  the  ^y^^  ^^  oi\kkQ 

time  of  making  the  promise  hereinafter  mentioned,  to  wit,  assignee  of  a 

,  1         1  •     '^  •     bond,  19  a  i;ood 

on  &c.,  the  defendants  were  indebted   to  the  plaintiff  m  consideration 

the  sum  of  728/.  25.  6rf.,  under  and  by  virtue  of  a  certain  ^r  a  parol 

'  •'  promise  hy  tne 

bond^  dated  the  14th  day  of  July,  1832,  and  a  certain  in-  obligor  to 

denture  or  deed  of  assignment  thereof,  dated  19th  October,  ^l^J  ^^  ^^ 

1833  :  and  whereas  also,  according  to  the  condition  of  the  give  a  warrant 

said  bond,  the  sum  of  228/.  2^.  6(/.,  part  of  the  said  sum  of  enter  upjudg- 

728/.  2j.  6d.,  ought  to  have  been  paid  on  the  1st  day  of  "«"5  ^?^  **>« 

^  «  •         ^  wnoie  in  case 

February  then  last  past,  and  thereupon,  in  consideration  of  of  default  in 

the  premises,  and  also  in  consideration  that  the  plaintiff  ^^^g^U 
would  accept  and  receive  payment  of  the  said  sums  of  ment. 
money  on  the  days  and  times  hereinafter  mentioned,  and  tuallty  ofthis* 
that  in  the  meantime  the  plaintiff  would  give  time  to  the  contract  con- 
defendants  for  payment  thereof,  the  defendants  undertook  forbearance 

and   promised  the  plaintiff  that  the  whole  of  the  sum  of  ^/  the  &». 
■^  .      ,  "^  signee  being 

228/.  25.  6^.,  with  interest  thereon  from  the  1st  of  February  a  condition 

then  last,  should  be  paid  to  the  plaintiff  on  or  before  the  PJJ'righ^^^^^^^ 

1st  of  June  then  next,  or  in  default  thereof,  that  they  said  sue  on  the 

defendants  would  sign  a  warrant  of  attorney  to  enable  the  ^  3^  ^^^  y^^^ 

plaintiff  to  enter  up  judgment  against  them  forthwith  for  >'  ^°  no  re- 

■   ./      o  «»  ^     ^  spect  varied 

the  same,  and  that  they  would  pay  to  the  plaintiff  the  sum  by  the  parol 
of  50/.  quarterly,  on  the  1st  day  of  September,  the  Ist  day  ?*I^g"*^^;^d* 
of  December,  the   1st  day  of  March,  and  the   1st  day  of  forfeited  at 
June  in  every  year,  until  the  further  sum  of  500/.  residue  of  ma^jog  the 
the  sum  of  728/.  25.  6d.,  together  with  interest  thereon,  at  new  contract. 
the  rate  of  5/.  per  cent,  per  annum,  from  the  first  day  of 
February  then  last,  should  be  fully  paid  and  satisfied ;  and 
in  default  of  paying  any  of  the  said  last>mentioned  instal- 
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1837.  ments,  they,  the  defendants,  would  execute  a  warrant  of 
attorney  to  enable  the  plaintiff  forthwith  to  enter  up  judg- 
ment against  the  defendants  for  the  whole  sum  of  500/. 
and  interest,  or  so  much  thereof  as  might  then  remain  due : 
and  the  plaintiff  avers,  that  he  did  forbear  and  gi?e  time  to 
the  defendants  for  the  payment  of  the  said  sum  of 
728/.  2s.  6d.  and  interest,  until  and  upon  the  respective  days 
and  times  mentioned  for  payment  thereof  in  the  said  pro- 
mise and  undertaking  of  the  defendants ;  and  although  the 
defendants  paid  to  the  plaintiff  the  sum  of  2S6L  2s.  6d., 
and  interest  thereon,  yet  the  defendants  did  not  nor  would 
pay  to  the  plaintiff  50/.  quarterly,  on  the  days  and  times 
abovementioned  in  that  behalf,  but  therein  wholly  made 
default,  and  a  large  sum  of  money  of  the  said  instalments, 
to  wit,  the  sum  of  250/.  being  for  the  five  sums  of  50L 
each,  which  respectively  became  due  on  &c.,  now  is  wholly 
due  in  arrear  and  unpaid  from  the  defendants  to  the  plain- 
tiff; and  although  the  said  defendants  made  default  in  pay* 
ment  of  the  respective  sums  on  the  days  and  times  afore- 
said, contrary  to  the  tenor  and  effect  of  the  said  promise  of 
the  defendants ;  yet  the  defendants  did  not  nor  would 
execute  a  warrant  of  attorney  to  enable  the  plaintiff  forth- 
with to  enter  up  judgment  against  the  defendants  for  so 
much  of  the  said  sum  of  500/.  and  interest  as  then  remained 
due,  but  to  do  this  the  defendants  have,  and  each  of  them 
hath  wholly  refused. 

At  the  trial  of  this  cause  before  Coleridge  3.,  at  the  sittings 
in  Middlesex  after  last  Michaelmas  term,  the  verdict  passed 
for  the  plaintiff  with  55SL  damages,  and  speedy  execution 
was  awarded  by  the  learned  judge  under  the  1  W.  4.  c.  7,  s.  2» 
In  the  ensuing  Hilary  term,  Edwards  obtained  a  rule 
nisi  to  set  aside  the  execution  had  under  the  1  WiU.  4,  c.  ?» 
and  to  enter  judgment  for  the  defendants  nan  obstante  vere- 
dictOf  on  the  ground  that  the  declaration  disclosed  no  suffi- 
cient consideration,  and  he  cited  Mowse  v.  Edney{a), 
Potter  V.  7/in?or  (6),  and  Anon.{c), 

(a)  1  Rol.  Abr.  20,  pi.  12.  (c)  Cowp.  128. 

(6)  Winch,  7;  5.C.  Pnlmer,  185. 
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Cresswell  and  W.  H.  Watson  now  shewed  cause  (a).  Two        t837. 
objections  were  made  to  the  plaintiff's  claim  at  the  trial, 
first,  that  the  action  should  have  been  on  the  bond ;  se- 
cond, that  there  was  no  consideration  for   the  promise. 

The  first  proposition  cannot  be  maintained.     In  Com.  Die.  ?*"*  P^'?'l. 
^     .  ^  Assumpsit  hes 

Action  upon  the  Case  upon  Assumpsit,  Consideration  (B  1),  on  a  promise 

it  is  laid  down,  "  that  a  promise  in  consideration  of  the  jef  *^in  ^"^ 
forbearance  of  a  suit  against  an  executor  or  administrator  sideration  of 
for  the  debt  of  the  tesutor,"  is  good.    [Paiteion  J.  That  ^°'**""»"~- 
would  be  in  an  action  against  the  executor  in  his  indivi« 
dual  capacity.]     Yes,  but  it  shews  that  assumpsit  would 
lie,  although   the  original  debt  due  to  the  testator  was 
a  bond  debt.     Another  case  of  good  consideration,  cited 
by  Com.  ubi  sup.  from  1  Roll.  Abr.  20, 1.  15,  (A)  is  quite  in 
point  with  the  present  case.    "  So,  in  consideration  of 
forbearance,  by  the  assignee  of  a  bond,  if  he  has  a  letter  of 
attorney  to  sue  and  release."    Tliis  last  case  disposes  also  Second  point : 
of  the  second  objection,  that  there  was  no  consideration  to^[y^*b!"he 
for  the  promise.    It  is  clear  that  the  forbearance  to  sue  by  assignett  of  a 
the  assignee  of  a  bond,  is  a  good  consideration  for  a  pro-  consideration, 
mise,  and  although,  in  the  case  in  RoUe,  a  letter  of  attorney 
is  mentioned,  and  it  may  be  contended,  that  it  does  not  ap- 
pear here  that  the  plaintiff  had  such  an  authority,  there 
is  no  doubt  now  that  the  assignee  of  a  bond  may  sue  for  it 
in  law,  in  the  name  of  the  obligee  {c) ;  and  so  much  is  this 
right  recognized  by  the  Courts  of  Law,  that  even  if  the 
obligee  has  given  a  release,  the  obligor  cannot  set  it  up  in  an 
action  brought  against  him  by  the  assignee  of  the  bond  (d). 
The  cases  on  this  subject  are  collected  in  the  notes  to 
Forth  V.  Stanton  (e),  where  the  position  is  laid   down 
broadly,  that  the  assignee  of  a  chose  in  action  may  sue  in 
equity,  and  therefore  that  a  promise  to  pay  the  debt  in 
consideration  of  forbearance,  is  founded  on  a  good  consi- 

(a)  Before  Lord  Denman  C.  J.,  (c)  See  Delamy  ▼.  Stoddmrtt  1 

UUtledok  and  Pattetm  Js.     WU-  T.  R.  32. 

liom  J.  was  in  the  Bail  Conrt.  (<0  See  Legh  ▼.  Legh,  1  B.  & 

(6)  Erroneously  cited  in  Coroyn,  P.  447. 

for  I.  1 1,  Pitt  ?.  Bridgwater,  (0  1  Wms.  Saund.  SIO. 
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deration,  on  the  authority  of  JReynolds  v.  Prosser  {a),  Obit 
V.  Diiilesfield  {b) ;  and  the  contrary  decision  of  Potter  v. 
Tumor  (c)  is  stated  to  be  contradicted  by  all  the  other  an- 
thorities.  The  declaration  here  states  that  the  defendants 
were  indebted  to  the  plaintiff  by  virtue  of  the  bond  and  the 
deed  of  assignment,  and  that  in  consideration  that  the  plain- 
tiff would  give  time  to  the  defendant^  the  defendant  pro- 
mised 8cc. ;  after  verdict  it  must  be  intended,  that  it  was  a 
legal  debt  which  the  defendant  owed,  and  therefore  the  con- 
sideration is  perfectly  good.  But  if  it  should  be  held,  that 
there  appears  on  the  record  to  be  an  assignment  of  a  mere 
chose  in  action;  for  the  reasons  above  stated,  the  forbear- 
ance to  sue  for  it  in  equity  is  a  good  consideration.  Mowse 
V.  Ednetf  (d)  was  cited  in  moving  for  the  rule.  In  that  case 
A*  was  indebted  to  B.  on  a  bond,  and  B.,  being  indebted 
to  C.|  assigned  to  him  A*s  bond ;  and  it  was  held,  that  al- 
though An  promised  C.  to  pay,  if  he  would  give  him  a  week 
for  payment,  there  was  no  consideration  for  the  promise,  as 
A.  was  still  liable  on  the  bond  to  jB.  ;  but  it  does  not 
appear  in  that  case,  that  the  forbearance  by  C.  extended 
beyond  the  time  at  which  the  money  on  the  bond  became 
payable.  If  the  time  for  payment  were  extended,  it  ap- 
pears by  the  subsequent  case  of  Wilmott  v.  Prigget{e), 
that  the  consideration  is  a  good  one.  Russet  v.  Haddock{f)i 
and  the  other  cases  cited  by  Seijt  Williams  (g),  confirm 
this  position,  and  shew  that  when  a  chose  in  action  is 
assigned,  with  a  power  to  sue  at  law  or  in  equity,  the 
remedy  of  the  assignor  is  suspended. 

Edwards  contr^.  A  consideration  to  be  good  must  be 
good  at  the  time  the  agreement  is  made,  out  of  which  it 
arises;  Cooke  v.  Oxley{h),  Head  v.  Diggon(t),  Lees  v. 
Whitcomb  (Jc)>  The  consideration  relied  on  in  this  case 
was,  the  giving  of  time.     At  the  time  of  the  agreement, 

(fl)  Hard.  71.  (/)  1  Lev.  188. 

(6)  1  Ventr.  153;  1  Rol.  Abr.  {g)  1  Wms.  Saond.  210. 

29,1.60.  (*)  3T.R.653. 

(c)  Winch.? ;  8.  C.  Palm.  185.  (i)  3  M.  &  R.  97. 

li)  1  Rol.  Abr.  90.  pi,  12.  {k)  5  Bing.  34. 
(e)   1  Rol.  Abr.  29,  pi.  60. 
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the  plafaitiflf  bad  two  remedies  against  the  defendant,  viz.  1837. 
a  suit  in  equity  in  his  own  name  and  right,  and  an  action 
at  law  in  the  name  of  the  obligee  of  the  bond.  The  agree- 
ment could  not  operate  on  the  plaintiff's  right  to  sue  in 
equity,  the  promise  on  the  part  of  the  defendant  to  pay  the 
plaintiff  the  money,  being  only  that  which  in  equity  he  was 
before  compelled  to  do;  Siilk  v.  Myrick  (a),  Harris  v. 
Waison{b)i  and  consequently  would  raise  no  consideration 
to  support  the  promise  on  the  part  of  the  plaintiff  to  give 
the  time.  Nor  could  it  operate  on  his  right  to  sue  at  law, 
since  as  he  would  sue  in  the  name  of  the  obligee,  it  would 
be  an  agreement  by  a  party  not  upon  the  record. 

II.  The  agreement  in  question  being  by  parol,  is  void,  as 
it  varies  the  terms  of  an  instrument  under  seal.    If  it  were 
held  to  be  good  to  vary  the  time  of  payment,  then  it  might 
vary  the  terms  altogether,  and  operate  as  a  release*  which 
it  clearly  could  not  do.    Therefore,  the  agreement  being 
invalid,  the  consideration  fails.     Again,  a  person  who  gives 
time  for  the  payment  of  a  debt,  must  give  the  time  in  re- 
ference to  a  good  cause  of  action,  either  at  law  or  in  equity : 
it  is  clear  that  the  plaintiff  had  no  right  of  action  at  law, 
and  be  did  not  by  this  agreement  prevent  himself  from 
suing  in  equity.     Lastly,  the  declaration  does  not  state  any 
consideration  at  all ;  for,  although  it  avers  that  the  plaintiff 
did  forbear  and  give  time,  it  is  quite  consistent  with  this 
declaration,  that  the  plaintiff  refused  to  make  any  such  pro- 
mise, he  therefore  might  have  brought  his  action  imme- 
diately after  the  defendant  had  entered  into  the  agreement. 
There  was  no  mutuality  therefore  in  the  contract,  which 
renders  it  void;  East  London   Waterworks  v.  Bailey {c). 
The  cases  of  Mowse  v.  Edney{d)  and  Potter  v.  Tumor  {i)^ 
cannot  be  distinguished  from  the  present  case.     It  is  true 
Totter  V.  Tumor  (e)  may  perhaps  be  considered  as  over- 
ruled  by  Fermer  v.  Meares  (/),  but  the  principle  of  the 
former  case  is  distinctly  upheld  by  Johnson  v.  ColUngs^g)  and 

(a)  3  Camp.  317.  (e)  Wioch,  7;  S.C.  Palm.  185. 

lb)  Peake's  N.  P.  C.  72.  (/)  «  W.  Bl.  1269. 

(c)  4  Biogb.  283.  {g)  1  East,  98. 

id)  litol.Abr.80,pl.l3. 
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1837.  Williams  v.  Everett  {a),  in  which  case  Fermer  v.  Meares  (6) 
was  disapproved  of  by  Lord  Keuyon  and  Lord  Elienbo' 
rough.  Another  view  may  be  taken  of  the  case,  namely, 
that  if  the  consideration  be  held  to  be  good,  the  plaintiff 
would  have  two  causes  of  action,  one  on  the  agreement,  and 
another  on  the  bond ;  and  if  he  recovered  on  the  agree- 
ment, and  afterwards  sued  the  defendant  on  the  bond,  it 
perhaps  may  be  out  of  the  defendant's  power  to  shew  that 
it  was  in  respect  of  the  same  bond  that  the  agreement  was 

made. 

Cur.  adv.  vult. 

Lord  Dbnman  C.  J.,  on  a  subsequent  day  in  this  term, 
delivered  the  judgment  of  the  Court:—- This  was  a  motion  in 
arrest  of  judgment.  The  question  is,  whether  forbearance 
for  a  given  time,  on  the  part  of  the  assignee  of  a  bond,  to 
sue  the  obligors,  is  a  good  consideration  for  a  promise  by 
the  obligors  to  pay  the  assignee  at  the  expiration  of  that 
time,  or  give  him  a  warrant  of  attorney  for  the  amount. 

It  was  objected  that  there  is  no  mutuality  in  the  agree- 
ment, for  that  if  the  plaintiff  had  sued  the  defendants  in 
the  obligee's  name,  the  promise  to  forbear  would  be  no 
answer.  Again,  that  this  is  a  mere  nudum  pactum,  being 
only  a  promise  to  do  that  which  the  defendants  were 
already  bound  to  do  by  their  bond.  And  further,  that  if 
this  promise  be  binding,  it  amounts  to  varying  a  deed  by 
parol  contract,  which  is  contrary  to  the  rule  of  law. 

We  do  not  think  any  of  these  objections  sufficient  to 
arrest  the  judgment. 

As  to  the  first,  there  is  sufficient  mutuality,  for  although 
the  agreement  to  forbear  would  not  be  pleadable  to  an 
action  in  the  name  of  the  obligee,  yet,  unless  the  plaintiff 
did  forbear,  according  to  bis  agreement,  he  would  not  be 
able  to  sue  on  the  defendant's  promise,  he  is  obliged  to 
aver,  as  he  does  in  the  present  declaration,  that  he  has  for« 
borne,  which  is  a  condition  precedent  to  his  suing. 

As  to  the  second  objection,  this  is  not  a  mere  nudum 
pactum,  for  the  defendants  promise  to  pay  the  plaintiff,  a 
(a)  14  East,  582.  (b)  2  W.  BK  1869. 
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third  person,  whom  they  were  not  bound  to  pay  by  their 
bond«  and  they  promise  in  consideration  of  a  detriment 
sustained  by  the  plaintiff,  at  their  request,  namely,  a  for- 
bearance to  enforce  his  right  in  the  name  of  the  obligee. 

As  to  the  third  objection,  the  bond  is  in  no  respect 
▼aried  by  this  agreement ;  the  new  contract  entered  into  by 
the  defendants  with  the  plaintiff  leaves  the  bond  just  as  it 
was  before :  it  was  forfeited  before  the  agreement,  and  so 
it  remains,  and  the  agreement  would  be  no  answer  to  an 
an  action  on  it. 

Tbe  cases  on  this  subject  are  collected  in  Mr.  Serjeant 
Wiiliams^a  notes  to  Forth  v.  Stanton  {a)  and  to  Barber  v. 
Fox(i),  to  which  may  be  added  Yardv.Eland{c\  and 
other  cases  collected  in  Com.  Dig.  Action  on  the  Case  sur 
Assumpsit,  Consideration  (B.) 

They  are  all  in  favour  of  the  action  lying,  with  the  excep- 
tion of  Potter  V.  I\irnor  (d),  which  we  think  inconsistent, 
not  only  with  the  current  of  authorities,  but  with  established 
principles.  For  these  reasons  we  are  of  opinion,  that  tbe 
rule  to  aiVest  the  judgment  in  this  case  must  be  discharged. 

Rule  discharged. 
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1837. 


(a)  1  Wms.  Saund.  210,  n.(]). 

(b)  2  Wms.  Saund.  137,  n.  (9). 

(c)  1  Lord  Raym.  368. 


(d)  Winch,  7;  S.  C.  Palm.  Rep. 
185. 


Grugeon  V.  Smith  (/i). 

Indorsee  against  the  drawer  of  a  bill  of  exchange,  ac-  The  following 

cepted  by  John  Jonesj  payable  in  London  three  months  isasuflScient 

^         -  ^,        ,     ,        .  ,  ,      notice  of  di»- 

after  date.     The  declaration  averred    presentment  to  the  honour  to  the 

acceptor  and  refusal  to  pay,  and  notice  to  the  defendant,  drawer  of  a 


Emmrion  v.  Saltmarth,  decided  f^rf'"^^"" 
.„  .        .......    hill,  drawn  on 

in  this  term,  will  be  published  with  j^  j   q|,^ 

the  cases  of  Michaelmas  term.        accepted  by 

him,  is  this 
day  returned  with  charges,  to  which  we  request  your  iminedinte  attention." 


(a)  This  case  was  decided  in 
Easter  term  last  (April  19th),  but 
has  been  unavoidably  postponed. 


VOL.  II. 
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3837.  Plea,  that  the  defendant  had  not  due  notice.  At  the  trial 
of  this  cause,  which  was  in  the  Common  Pleas  at  Lancas^ 
ter,  before  Patteson  J.,  at  the  last  spring  assizes  at  Liver- 
pool^  it  appeared  that  the  action  was  brought  by  the  plain- 
tiff as  Manager  of  the  Liverpool  Branch  of  the  Commercial 
Bank  of  Manchesteri  and  that  upon  the  bill  being  returned, 
he  gave  the  usual  notice  of  dishonour,  by  filling  up  the 
following  printed  form : 

Commercial  Bank  of  England,  Manchester. 
Sir, 
BILL  £ due on 


drawn  by is  this  day 

returned with  charges  _^.«._«— 

to  which  yoar  immediate  attention  is  requested. 

I  am.  Sir, 
Your  obedient  servant, 

Manager. 
It  was  contended  for  the  defendant,  on  the  authority 
of  Solarte  v.  Palmer  (a),  that  this   was  not  a   sufficient 
notice  of  dishonour.    The  learned  judge  ruled  that  it  was, 
and  the  verdict  passed  for  the  plaintiff. 

Murphy f  in  the  following  term,  moved  for  a  rule  nisi  to 
enter  a  nonsuit.  Solarte  v.  Palmer  {a)  has  settled  the  law 
that  a  notice  of  dishonour,  like  that  sent  in  this  case,  is  not 
sufficient.  The  advantage  of  that  decision  is  to  keep  the 
mercantile  world  to  a  due  observance  of  forms.  If  the 
Court  relaxes  the  rule,  new  questions  will  arise  upon  every 
imperfectly  worded  notice  (c). 

Lord  Denman  C.  J. — In  Solarte  v.  Palmer  (a)  an  in- 

(a)  1  Bing.  N.  C.  191.  (c)  He  also  moved  upon  the 

(6)  April  19di,  before  Lord  Den-  fact  of  the  notice  reaching  the 

man  C  J.,  lAtlledale,  Patteson,  and  defendant. 

Coleridge  Js. 
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ference  might  feirly  have  been  drawn  that  no  presentment 
to  the  acceptor  had  been  in  fact  made.  It  is  impossible  to 
do  so  here. 

Ltttlbdalb  J.  concurred. 

Pattbson  J. — Solarte  v.  Palmer  (a)  is  a  very  different 
case.  The  notice  there  contained  nothing  relating  to  dis«. 
honoor  by  the  acceptor;   whereas  here  there  is  express 

notice  that  the  bill  is  returned with  charges,  and 

it  is  impossible  to  doubt  that  that  is  a  statement  of  its  having 
been  returned  dishonoured. 


Gkuobon 
Smith, 


CoLBBiDGE  J.  concurred. 


Rule  refused  (&)• 


(a)  1  Hog.  N.  C.  194.  N.  C.  688 ;  Hedger  ▼.  SUventaitf 

(6)  See  Boulton  v.WeUh,  3  Bing.      2  M.  &  W.  799. 
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Weight  v.  Doe,  on  the  demise  of  Tatham.  IWsdoy, 

June  Uth. 
Ejectment  for  the  manors  of  Hornby  and  Tatham,      1.  On  a 
with  the  advowsonsi  tithes,  messuages^  8cc.,  in  the  county  of  ?o  d^e^«)mpe- 
Lancaster.    The  lessor  of  the  plaintiff,  jldmira/  Tatham,  tency  of  a  de- 
claimed as  heir  at  law  of  John  Marsden,  Esq.;  the  defend-  ^  ^m^  letters 

ant,  who  had  been  his  steward,  claimed  as  devisee  in  trust  addressed  to 

^  ,  .  .  ,      nim  found 

under  a  will.     The  will  was  sought  to  be  set  aside  on  the  after  his  death, 

open,  with 
their  seals  broken,  in  a  cupboard  under  his  bookcase,  in  a  private  room,  together  with 
other  letters,  indorsed  by  the  testator,  and  to  some  of  which  answers  had  been  written 
bv  him,  are  not  admissible  in  evidence;  per  Tindal  C.  J.,  Parke  B.,  Bosanquet  J.  and 
Coliman  J.,  as  there  was  nothing  to  shew  any  knowledge  or  act  of  the  testator,  with 
regard  to  them ;  dissentientibos,  Park  J.  and  uurney  B. 

2.  A  letter  addressed  to  the  testator,  requesting  him  to  communicate  on  a  matter  of 
business  with  his  attorney,  and  found  with  the  other  letters,  indorsed  by  the  attorney, 
who  lived  some  miles  off,  is  admissible  in  evidence,  as  it  shews  an  act  done  upon  it  by 
the  testator;  per  Tindal  C.  J.,  Park  J.  and  Gurney  B.;  dissentientibus,  Parke  B., 
Boionquet  J.  and  CoUman  J. 

X2 
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Wright 

V, 

Doe 

d. 

Tatham. 
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ground  of  alleged  incapacity  in  the  testator  to  make  a  will. 
At  the  iirst  trial  of  the  ejectment,  before  Gurney  B.,  at  the 
Lancashire  assizes,  1833,  amongst  other  evidence  tendered 
to  prove  the  capacity  of  the  testator,  a  number  of  letters, 
written  to  the  testator  by  individuals  of  character  and  dis- 
tinction on  business  and  other  matters,  was  tendered  and  re- 
jected; a  bill  of  exceptions  was  tendered  to  this  ruling,  but 
judgment  on  the  bill  of  exceptions  was  delivered  on  another 
ground  (a).  At  the  second  trial,  before  Gurney  B.,  at  the 
Lancashire  summer  assizes,  1834,  the  learned  baron  ad- 
mitted the  letters,  subject  to  further  consideration,  on  the 
ground  of  the  difference  of  opinion  among  the  judges  on 
the  subject.  A  bill  of  exceptions  was  tendered,  and  upon 
the  argument  in  this  Court,  in  Hilary  term,  1836,  it  was 
decided  that  the  letters  in  question  were  inadmissible,  (i) 

On  the  third  trial  of  the  ejectment,  before  Parke  B.,  at 
the  Lancashire  summer  assizes,  1836,  the  three  letters  here- 
inafter mentioned  were  tendered  in  evidence,  and  rejected, 
by  the  learned  baron.  A  bill  of  exceptions  was  tendered, 
and  judgment  being  signed  in  the  Court  of  Queen's  Bench, 
the  case  now  came  on  for  argument  in  the  Exchequer 
Chamber. 

The  bill  of  exceptions  stated,  that  ^*  after  the  death  of 
John  MarsJen,  many  letters,  addressed  to  him  by  various 
persons,  were  found,  with  other  papers,  in  a  cupboard  under 
his  bookcase,  in  his  private  room,  and  that  to  many  of  these 
letters,  letters  had  been  written  and  sent  in  answer,  which 
last-mentioned  letters  were  proved  to  be  in  the  handwriting 
of  and  signed  by  the  said  John  Marsden;  and  that  upon 
some  others  of  them  so  found,  there  were  indorsements  io 
the  handwriting  of  the  said  John  Marsden,  and  which  letters, 
so  answered  and  indorsed,  were  tendered  and  received  in 
evidence  upon  the  said  matter  in  controversy  and  at  issue." 
Amongst  these  letters  there  was  the  following,  addressed  to 
the  testator,  by  one  Charles  Tatham,  the  brother  of  the 

(«)  See  Wright  v.  Doe  d.  Ta-  (6)  Doe  d.  Tatham  v.  Wright, 
iham,  3  N.  &  M.  268.  6  N.  &  M.  132. 
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lessor  of  the  plaintiff,  and  a  cousin  of  the  testator^  who  was        1837. 
at  that  time  in  America.    The  following  is  a  copy : 

''Alexandria,  12th  October,  17B4. 
''  My  dear  Cousin — ^You  should  have  been  the  first  per- 
son in  the  world  I  would  have  wrote  too  hadn't  my  time 
been  employed  by  affairs  that  called  for  my  more  imeadeate  f/^J^f^\^xi^r 
atention;  in  the  first  place  I  am  call'd  upon  by  my  buseness,  Oct.  12, 1784. 
it  being  the  first  consideration  must  by  no  means  be  neg« 
lected.     As  for  my  Brother  his  goodness  is  such  that  I 
know  he  will  excuse  me  till  I  am  more  disengaged :  was  I  to 
write  to  him  in  my  present  embarased  situation  I  perhaps 
might  only  do  justice  to  my  own  feelings  and  he  might  con* 
strue  it  deceit,  so  different  an  oppinion  have  I  of  him  to 
mankind  in  gen^  who  above  all  things  are  fond  of  flattery. 
I  shall  now  proceed  to  give  you  a  small  idea  of  what  has 
passed  since  my  departure  from  WhitehaveUi  as  I  suppose 
Harry  long  e're  now  has  told  you  the  rest.     We  sail^  the 
14^  July  &  had  good  weather  the  chief  of  the  way,  but  as 
you  know  nothing  of  Sea  faring  matters  it  is  not  worth 
while  to  dwell  upon  the  subject.     We  reached  the  Cape  of 
Virginia  the  IS***  Sept%  but  did  not  get  heare  till  the  begin- 
ning of  the  present  month,  so  we  were  about  twenty  day  in 
coming  350  miles.     When  I  arrived  I  was  no  little  con- 
simed  to  find  the  Town  in  a  most  shocking  condition,  the 
people  dicing  from  5  to    10  p"*  day,  &  scarsely  a  single 
house  in  Town  cleare  of  descease,  which  proves  to  be  the 
putrid  fevour.     I  am  going  to  Philadelphia  in  a  few  days 
if  God  spares  my  life  &  permits  me  ray  health,  &  their  I 
intend  to  stay  till  affairs  here  bare  a  more  frendly  aspect; 
&  so  the  next  time  you  here  from  me  will  be  I  expect  from 
that  place,  tho'  you'l  please  to  direct  to  me  heare  as  usual. 
God  blessyou,  my  dear  Cousin;  and  may  you  still  bebless^ 
with  health,  which  is  one  of  greatest  blessings  we  require 
hear,  is  the  sinseare  wish  of,  D*"  Cos",  your  Affect:  Kinsman 
8c  verry  Humble  Serv*,  Chas  Tatham" 

'*  P.  Sk  Pray  give  my  kind  love  to  my  Aunt,  my  Brother 
&  my  Cousin  Betty;  also  my  Compliments  to  all  the  rest 
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1837.        of  the  Family  &  all  others  my  former  acquintances  &S 
Alexandria  19.^  Oct'  1784." 

And  the  counsel  for  the  said  defendant  further  proved, 
that  the  said  letter  was  marked  with  the  London  post-mark, 
as  a  ship  letter,  and  was  in  the  handwriting  of  the  said 
Charles  Tatham,  and  addressed  to  the  said  John  Manden, 
Esq.,  Wennington  Hall,  where  the  said  John  Martden  then 
resided;  and  it  was  also  proved  that  the  said  Charles  Ta- 
tham  was  personally  acquainted  with  the  said  John  MarsdeUf 
and  had  been  dead  many  years.  And  amongst  the  said 
papers  of  the  said  John  Marsden,  there  was  found  the  fol- 
lowing draft  or  copy  of  a  letter  from  the  said  John  Marsden 
to  the  said  Charles  Tatham^  in  the  handwriting  of  the  said 
John  Marsden. 
J.  MandeiCs  *'  Dear  cousm, — I  received  your  letter  some  time  ago, 
1787 '  ^'  wherein  you  mentioned  that  you  had  sent  me  a  map  of  the 
United  States  of  Americai  to  the  care  of  Mr.  George  IVelsk, 
merchanti  in  Liverpool.  I  deferred  writmg  till  such  times 
as  I  had  made  inquiry  after  it,  but  did  not  get  the  map  till 
the  7th  instant.  You  mentioned  in  your  letter  that  you  had 
sent  me  a  small  quantity  of  dried  fruit;  I  received  nothing 
but  the  map,  for  which  I  am  obliged  to  you.  My  aunt  has 
had  very  poor  health  since  you  left  England,  she  has  scarce 
ever  been  well;  I  am  in  hopes  she  is  getting  better  again; 
I  think  that  change  of  air  and  a  journey  would  be  of  service 
to  her.  We  have  lately  had  an  account  of  poor  Mrs.  Smith's 
death;  she  died  at  St.  Alban's,  the  7th  instant.  My  auot 
has  had  a  letter  from  your  brother  Harry,  he  is  very  well. 
It  is  reported  that  your  acquaintance,  Mr.  John  Bradshaw, 
is  going  to  be  married  to  a  Miss  FeU,  of  Lancaster;  whether 
there  is  any  truth  in  it  or  not,  I  cannot  tell.  I  suppose  you 
have  received  my  last  letter,  wherein  you  will  see  an  account 
of  your  nurse's  death.  I  have  nothing  further  to  add  but 
compliments  from  my  aunt  and  your  cousin  Betty. 
I  remain,  dear  cousin,  your  aflfectionate  kmsman, 

/.  Marsden'' 
'^  Wennington  Hall,  June  1,  1787. 
C.  Tatham,  Esq.'' 
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Which  draft  or  copy  of  such  letter,  from  the  said  John        1837. 
Marsden  to  the  said  Charla  Tathamg  was  produced  and 
read  in  eTideoce,  on  the  part  of  the  said  defendant. 

Amongst  the  letters  so  found,  there  was  one  addressed 
to  John  Marsden,  at  Wennington,  where  he  then  resided^ 
from  one  Oliver  Marion,  which  was  open,  with  the  seal 
broken,  of  which  the  following  is  a  copy: 

''  Dear  sir, — I  beg  that  you  will  order  your  attorney  to  Rev.  0.  Mar- 
wait  on  Mr.  Atkinson  or  Mr.  Watkinson,  and  propose  some  j^'  ^^1786. 
terms  of  agreement  between  you  and  the  parish  or  township, 
or  disagreeable  things  must  unavoidably  happen.  I  recom- 
mend that  a  case  should  be  settled  by  your  and  their 
advice,  and  laid  before  counsel,  to  whose  opinion  both 
sides  should  submit,  otherwise  it  will  be  attended  with 
much  trouble  and  expense  to  both  parties. — I  am,  sir,  with 
compliments  to  Mrs.  Cookson,  your  humble  servant,  8cc. 

OUver  Marion'* 
^  I  beg  the  favour  of  an  answer  to  this." 
'' May  tbe  «)th,  1786.'' 

Mr.  Oliver  Marlon  was,  at  the  date  of  the  above  letter, 
vicar  of  Lancaster,  which  was  about  J 1  miles  distant  from 
the  dien  residence  of  the  said  John  Marsden;  he  was  ac^ 
qoainted  with  him,  and  had  been  dead  upwards  of  30  years, 
(at  the  trial,)  and  the  letter  was  b  his  handwriting.  The 
coonsel  for  the  defendant  further  proved,  that  one  James 
Barrow  was,  at  the  time  of  the  date  of  the  said  letter,  the 
attorney  of  John  Marsden,  and  had  been  dead  upwards  of 
35  years,  and  that  an  indorsement  on  the  back  of  the  said 
letter,  of  these  words,  ''  20th  May,  1786,  Letter  from  Mr. 
Marion  to  Mr.  Marsden,*'  was  in  the  handwriting  of  the 
said  James  Sorrow* 

Another  letter  from  the  Rev.  Mr.  EUershaw,  was  also 
found  in  the  same  place,  after  Mr.  Marsden's  death,  open 
and  with  the  seal  broken,  of  which  the  following  is  a  copy : 

**  Dear  su*,— -I  should  ill  discharge  the  obligation  I  feel  ^f^*"',^'" 

myself  under,  if  in  relinquishing  Hornby,  I  did  not  oflfer  ter.  May  so, 

1786. 
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you  my  most  grateful  acknowledgements  for  the  abundant 
favours  of  your  hospitality  and  beneficence.  Gratitude  is 
all  that  I  am  able  to  give  you^  and  I  am  happily  confident 
that  it  is  all  that  you  eipect.  I  have  only  therefore  to 
assure  you^  that  no  circumstances  in  this  world  will  ever 
obliterate  from  my  heart  and  soul  the  remembrance  of  your 
benevolent  politeness.  May  the  good  Almighty  long  bless 
you  with  health  and  happiness,  and  when  his  providence 
shall  terminate  your  Christian  warfare  upon  earth,  may  the 
angels  of  the  Lord  welcome  you  into  blessedness  everlast- 
ing. It  will  afford  roe  pleasure  to  continue  my  services 
during  the  vacancy,  if  agreeable  to  you. — With  every  senti- 
ment of  respect  and  affection  to  yourself,  and  the  worthy 
family  at  the  castle,  I  hope  you  will  ever  find  me  your  grate- 
ful, faithful  and  obliged  servant.  Henry  Ellershaw.** 

*'  Please  deliver  the  inclosed  to  Mr.  Wright.*' 
*'  Chapel  le  Dale,  3d  Oct.  17B9." 

Mr.  Ellershaw  had  been  for  several  years  the  curate  of 
the  chapelry  of  Hornby,  to  which  he  had  been  appointed 
by  Mr.  Maraden^  as  patron  of  the  chapelry,  and  he  was  well 
acquainted  with  the  said  John  Marsden^  and  he  also  had 
been  dead  some  years  at  the  time.  The  letter  was  written 
by  him  in  the  presence  of  the  Rev.  John  Grumeii,  when 
Mr.  Ellershaw  was  about  relinquishing  the  said  preferment. 

These  three  letters  were  respectively  tendered  in  evidence, 
and  rejected  by  the  learned  baron,  whereupon  a  bill  of  ex- 
ceptions was  tendered. 

Another  point  was  raised  in  the  bill  of  exceptions  as  to 
the  secondary  evidence  received,  of  the  execution  of  the 
will,  which  was  discussed  on  a  former  occasion,  by  the 
Court  of  Exchequer  Chamber  (a). 

This  case  was  argued  in  the  vacation  after  Hilary  term, 
1886,  (Feb.  6,)  before  TindalC.J.,  Park  J.,  Parke  B., 
Oaselee  J.,  Bosanquet,  J.,  and  Gumey  B.,  by  Sir  jF.  Pol^ 
lock  for  the  plaintiff  in  error,  and  by  Cresswell  for  the 

(a)  See  Wright  v.  Doe  d.  Tatkam,  3  N.  &  M.  263. 
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defendant  in  error  (a);  it  was  again  argued  in  the  vacation 
after  Easter  term,  1836,  (May  7,)  before  Tindal  C.  J., 
Park  J.,  Parke  B.,  Bo$anquei  J.,  Gumey  B.,  and  CoU" 
man  J.,  by  Sir  F.  Pollock  for  the  plaintiflf  in  error,  and 
Starlde  for  the  defendant  in  error(a).  In  Trinity  vacation, 
(June  13,)  judgment  was  pronounced  smattm. 

CoLTMAN  J. — Upon  the  trial  of  this  case  exceptions 
were  taken  to  the  ruling  of  the  judge,  both  on  the  part  of 
the  lessor  of  the  plaintiff  and  on  the  part  of  the  defendant. 
It  is  unnecessary  to  say  anything  upon  the  subject  of  the 
exceptions  taken  on  behalf  of  the  lessor  of  the  plaintiff. 
The  objections  taken  on  behalf  of  the  defendant  relate  to 
the  admissibility  in  evidence  of  three  letters,  addressed  to 
the  testator  by  persons  now  deceased,  well  acquainted  with 
him  daring  their  lives. 

Before  examining  the  particular  circumstances  of  the 
case,  in  reference  to  the  letters  severally,  it  seems  to  me 
desirable  to  consider  the  more  general  question,  whether 
on  an  issue  as  to  competency  like  the  present,  letters  writ- 
ten by  third  persons  to  the  party  whose  competency  is  in 
dispute,  are  admissible  in  evidence,  though  never  received 
by  the  person  to  whom  they  are  addressed. 

It  may  be  urged,  in  support  of  their  admissibility,  that 
competency  or  incompetency  is  a  matter  of  opinion,  and 
that  such  letters  are  evidence  of  the  opinion  entertained  by 
the  writers,  or,  at  any  rate,  that  the  writing  of  them  is  an 
act  done,  and  that  where  an  act  done  is  accompanied  by  a 
declaration  of  opinion,  or,  as  it  was  expressed  in  the  course 
of  the  argument,  where  a  declaration  of  opinion  is  embo- 
died in  an  act  done,  it  is  admissible  in  evidence.  Now, 
admitting  that  this  is  a  question  of  opinion  and  judgmenti 
we  may  ask  how  is  matter  of  opinion  required  by  the  law 
of  England  to  be  proved  ?  The  general  rule  is,  that  it  is 
to  be  proved  by  the  examination  of  witnesses  upon  oath. 

(a)  The  principal  arguments  jodgments  of  the  Court,  it  has  been 
urged  by  coontel  appearing  in  the     thought  unneoessarjp  to  g»Te  them. 
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The  administering  of  an  oath  furnishes  some  guarantee  for 
the  sincerity  of  the  opinion,  and  the  power  of  cross-exami- 
nation gives  an  opportunity  of  testing  the  foundation  and 
the  value  of  it.  Such  being  the  general  rule,  it  is  necessary 
for  the  party  who  brings  forward  evidence  not  on  oath,  to 
shew  some  recognized  exception  to  the  general  rule  within 
which  it  falls. 

**  The  true  line  (says  Mr.  Justice  BuUer,  in  Rex  v.  £m> 
weU{a),)  for  courts  of  justice  to  adhere  to  is,  that  wherever 
evidence  not  on  oath  has  been  repeatedly  received  and 
sanctioned  by  judicial  determinations,  it  should  be  allowed; 
but  beyond  that,  the  rule  that  no  evidence  shall  be  admitted 
but  what  is  on  oath  shall  be  observed."  It  was  admitted 
in  the  argument,  that  our  law  books  furnish  no  instance  of 
such  evidence  having  been  received;  an  admission  of  itself, 
according  to  Mr.  Justice  Buller^  sufficient  to  cause  it  to  be 
rejected.  It  may  be  ui^ed,  that  evidence  of  opinion  is 
admitted  in  some  cases  without  oath,  as,  for  instancei  where 
reputation  is  given  in  evidence  to  prove  a  public  right.  It 
is  a  sufficient  answer  to  say,  that  those  cases  belong  to  a 
recognized  class,  forming  an  admitted  exception  to  the 
general  rule,  and  are  limited  and  guarded  by  various  re*- 
strictions.  The  evidence  under  consideration  does  not  fall 
within  the  principle  on  which  the  exception  is  founded, 
and  it  is  excluded  by  the  restrictions  which  limit  the  excep- 
tion. The  principle  on  which  I  conceive  the  exception  to 
rest  is  this;— that  the  reputation  can  hardly  exist  without 
the  concurrence  of  many  parties  interested  to  investigate 
the  subject;  and  such  concurrence  is  presumptive  evidence 
of  the  existence  of  an  asserted  right,  of  which,  in  most 
cases,  direct  proof  can  no  longer  be  given,  and  ought  not 
to  be  expected;  a  restriction  now  generally  admitted  as 
limiting  the  exception  is  this,  that  the  right  claimed  must 
be  of  a  public  nature,  affecting  a  considerable  number  of 
persons.    In  the  question  under  consideratioui  the  point 


(a)  3  T.  R.  719. 
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in  issue  is  capable  of  direct  proof  in  the  widest  sense^  and 
it  is  strictly  a  question  of  a  private  nature. 

If  such  letters  are  admissible  simply  upon  the  score  of 
their  being  evidence  of  the  opinion  of  the  writers,  I  can  see 
no  reason  why  their  verbal  declarations  should  not  be  so, 
or  their  letters  to  a  third  party.  It  is  no  answer  to  say 
that  they  are  excluded  as  being  res  inter  alios  actae,  for  the 
same  objection  would  apply  in  all  cases  where  reputation 
and  the  declarations  of  deceased  persons  are  given  in  evi- 
dence. 

But  it  is  contended,  that  the  writing  of  a  letter  is  an  act 
done^  and  that  the  contents  of  the  letter  are  a  declaration 
accompanying  the  act;  and  that  an  opinion,  (though  not 
evidence  per  se,)  is  yet  evidence  when  embodied  in  an  act 
Now  it  appears  to  me,  that  if  the  letter  is  admissible  on 
this  ground,  it  must  be  either  because  the  act  is  evidence 
by  itself,  or  because  the  opinion  is  evidence.  Where  an 
act  done  is  evidence  per  se,  a  declaration  accompanying 
that  act  may  well  be  evidence  if  it  reflect  light  upon  or 
qualifies  the  act.  But  I  am  not  aware  of  any  case  where 
the  act  done  is,  in  its  own  nature,  irrelevant  to  the  issue, 
and  where  the  declaration  per  se  is  inadmissible,  in  which 
it  has  been  held  that  the  union  of  the  two  has  rendered 
them  admissible.  Now,  to  see  whether  the  act  of  writing 
one  of  the  letters  in  question  is  admissible,  nakedly,  and 
per  se,  we  must  strip  the  case  of  all  other  circumstances, 
and  suppose  the  simple  fact  proved,  that  /.  5.,  being  a 
stranger  to  Mr.  Marsden,  wrote  a  letter  to  him,  and  put  it 
into  the  post-office — that  the  letter  was  there  destroyed, 
and  that  its  contents  are  unknown.  /.  S.  being  a  stranger 
to  ^T.  Mande^i,  and,  for  anything  that  appeared,  quite 
ignorant  of  the  state  of  his  mental  capacity,  I  would  ask 
whether  the  writing  of  a  letter  under  these  circumstances 
would  be  evidence  i  Surely  not;  it  would  be  a  fact  simply 
irrelevant  and  inadmissible  on  that  ground.  It  seems  to 
follow,  that  the  sending  of  a  letter  is  not  evidence,  except 
on  the  ground  that  it  contains  a  declaration  of  opinion,  for 
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if  you  strike  out  (as  in  the  case  just  supposed)  etrerythmg 
which  coQtains  anj  indication  of  opinion,  the  fact  is  merelj 
irrelevant.  You  have,  then,  a  fact  which  is  irrelevant,  and 
an  opinion  which  is  inadmissible:  how  can  the  union  of 
the  two  furnish  competent  evidence  for  the  determination 
of  the  point  in  issue,  which  neither  of  them,  separately,  has 
any  legal  tendency  to  prove? 

If  the  view  I  have  taken  of  this  case  be  so  fiu*  correct, 
the  result  is,  that,  in  the  case  I  have  been  oonsidenng, 
letters  are  not  evidence  unless  received  by  the  party  to 
whom  they  are  written;  nor  could  the  bare  receipt  of 
them  make  any  difference,  unless  they  were  in  some  way 
acted  upon.  But  it  cannot  be  doubted  that  any  act  done 
by  the  testator,  with  reference  to  them,  would  be  evidencei 
for  it  is  difficult  to  say  that  any  act  of  his  is  irrelevant  to 
the  issue;  and  such  act  may  make  the  letter  with  which  it 
is  connected  admissible,  as  eiplaining  the  nature  of  the  act 
done,  and  indicating  the  extent  of  his  capacity.  The  ques- 
tion, therefore,  comes  to  this; — is  there  evidence  sufficient 
to  shew  that  the  testator  had  done  any  act  with  respect  to 
these  letters  i  If  there  is,  they  ought,  as  it  seems  to  me, 
to  have  been  admitted  in  evidence;  if  not,  they  were  pro- 
perly rejected.  I  will  consider  first  the  letter  which  stands 
first  in  order  in  the  bill  of  exceptions.  This  letter  is  ad- 
dressed to  Mr,  Manden  by  his  kinsman,  Charle$  Tatham, 
and  is  dated  October  12,  1784.  It  should  be  considered 
with  reference  to  the  letter  of  Mr.  Manden  to  the  same 
CharUi  Taiham,  dated  June  1 ,  1 787.  The  letter  last  men- 
tioned contains  no  reference  to  that  of  October  W,  1784, 
but  as  it  does  advert  to  a  letter  received  by  the  writer  from 
Charlei  Taiham^  and  to  another  letter  written  by  Mr. 
Manden  to  Charles  Tatham,  it  furnishes  ground  for  in- 
ferring that  a  correspondence  was  carried  on  between  them* 
It  may  be  said,  that  the  mere  fact  of  a  correspondence  being 
carried  on  by  Mr.  Marsden  is  some  evidence  of  capacityi 
and  that  each  link  in  the  chain  is  relevant  to  the  question 
at  issue,  as  tending  to  prove  the  fact  that  a  correspondence 
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was  carried  ou;  but,  on  consideratioDi  it  seems  to  me 
that  the  mere  fact  of  a  correspondence  being  carried  on, 
abstracted  from  all  proof  of  the  nature  of  it,  is  not  evi*' 
dence. 

The  term  correspondence  involves  in  it  the  idea  of  some 
sequence  and  connexion  of  ideas,  and  cannot  strictly  be 
applied  to  a  set  of  letters  without  a  tacit  reference  to  their 
nature  and  contents.  We  must,  therefore,  look  at  the  con- 
tents of  the  letters.  Those  written  by  Mr,  Marsden  may 
be  good  substantive  evidence,  but  those  written  to  him 
stand  on  a  different  footing.  They  may  be  admissible  by 
way  of  explaining  such  of  Mr.  Marsden^s  letters  as  refer  to 
them,  or  are  written  in  answer  to  them;  but  when  they  are 
wholly  isolated  and  independent,  and  where  nothing  is  done 
upon  them,  they  can  only  be  considered  as  declarations  of 
opinion,  and  as  such  they  are,  in  my  judgment,  inadmis- 
sible. 

The  question,  then,  upou  this  letter  of  October  the  19th, 
1784,  is  reduced  to  this  ;^-whether  there  is  any  proof  of  an 
act  done  by  Mr.  Marsden  in  reference  to  it?  The  case 
shews  that  it  was  found  after  his  death  in  a  cupboard  under 
his  bookcase,  in  his  private  room,  amongst  other  letters, 
some  of  which  were  indorsed  in  his  hand-writing,  and  to 
others  of  which  answers  had  been  sent,  also  in  his  hand* 
writing.  The  act  he  had  done  is  the  opening  of  the  letter 
and  the  placing  it  in  a  proper  place  of  deposit  The 
expression  "  after  his  death,"  is  somewhat  vague,  but  taking 
it  to  mean  immediately  after  his  death,  we  have  here  an  act 
done  by  some  one,  and  the  question  is,  by  whom  it  must 
be  infened  to  have  been  done  ?  If  Mr.  Marsden  is  consi- 
dered as  a  person  of  competent  understanding,  the  natural 
inference  would  be,  that  he  did  it :  if  he  is  not  so  consi* 
dered,  no  such  inference  arises.  Now,  his  competency 
being  the  matter  in  issue,  no  assumption  must  be  made 
either  way.  Now  on  whom  does  the  burden  of  proof  lie? 
Obviously  upon  the  party  contending  for  the  admissibility 
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of  the  evidence ;  he  must  shew  an  act  done  bj  Mr.  Mori- 
den.  It  19  not  enough  for  him  to  say  no  inference  can  be 
drawn  either  way;  he  must  prove  affirmatively  that  an  in- 
ference arises  from  the  facts  found,  that  Mr.  Manden  did 
the  act;  but  the  inference  does  not  arise  unless  Mr.  Mars- 
den  is  assumed  to  be  competent.  It  seems  to  me,  there- 
fore, that  the  letter  now  in  question  was  inadmissible. 

With  respect  to  the  letter  of  Mr.  Marion^  the  case  stands 
more  favorably  for  the  defendant  than  in  the  case  of  the 
letter  last  considered,  in  this  respect,  that  the  acts  done  in 
reference  to  it  are  stronger^  if  shewn  to  be  done  by  Mr. 
Manden  ;  but  there  is  in  this  case  also,  the  same  defici- 
ency of  proof  that  the  acts  done  were  done  by  Mr.  Manden. 
It  seems  to  me,  therefore,  that  this  letter,  and  that  the  third 
letter  also,  is  inadmissible  on  the  ground  above  explained. 
The  result  is,  that  in  my  opinion,  the  judgment  of  the 
court  below  should  be  affirmed. 


GuRNEY  B. — ^The  history  of  this  cause  is  extraordinary, 
and  certainly  not  satisfactory.  It  came  on  first  in  the  shape 
of  an  issue  of  devhavit  vel  non,  at  the  Lent  assises,  1850. 
On  that  trial,  the  letters  to  which  there  were  no  answers, 
and  on  which  there  were  no  indorsements,  were  tendered 
and  rejected,  and  a  verdict  found  establishing  the  will :  the 
execution  of  the  will  being  proved  by  Mr.  Bkasdale,  one  of 
the  attesting  witnesses.  Application  was  made  to  the  Lord 
Chancellor  for  a  new  trial,  which  application  was  dismissed. 
The  heir  at  law  brought  an  ejectment,  which  was  tried  at 
the  Lent  assizes  at  Lancaster,  1833;  upon  that  trial  two 
questions  arose : — 

First,  the  admissibility  of  letters,  which  were,  upon  the 
authority  of  the  former  decision,  rejected.  The  other, 
whether  the  will  could  be  read  without  producing  the  sur- 
viving attesting  witness,  Mr.  Bleasdale  being  dead.  The 
defendant  contended  that  he  was  entitled  to  read  the  will 
upon  the  evidence  of  the  verdict  on  the  former  trial.    He 
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gave  in  evidence,  also,  the  testimony  of  Mr.  Bleasdale  upon 
the  former  trial,  but  did  not  contend  for  the  admissibility 
of  the  will  in  evidence  upon  that  ground.  It  was  ruled 
that  the  will  could  not  be  read.  Upon  these  two  matters 
a  bill  of  exceptions  was  tendered. 

When  the  bill  of  exceptions  came  on  to  be  heard  in  this 
Court,  before  seven  judges,  they  were  unanimously  of 
opinion  that  the  will  was  receivable  in  evidence,  not  upon 
the  ground  which  had  been  contended  at  the  trial,  of  the 
former  verdict,  but  upon  the  evidence  of  Mr.  Bleasdale, 
given  at  the  first  trial,  which,  being  proved,  was  the  same  as 
if  he  had  been  living.  But  upon  the  question  respectii^ 
the  letters,  the  judges  being  divided  in  opinion,  four  for 
receiving  and  three  for  rejecting  them,  no  judgment  was 
given. 

At  the  summer  assizes  of  18S4,  the  cause  again  came  on  to 
be  tried.  Upon  the  production  of  those  letters  an  objection 
was  taken  proformA  without  any  argument,  and  the  letters 
were  received.  Upon  a  motion  for  a  new  trial,  the  Court 
of  King's  Bench  were  of  opinion  that  the  letters  ought  not 
to  have  been  received  in  evidence,  and  a  new  trial  was 
granted,  which  came  on  at  the  last  Summer  assizes,  and  on 
that  trial  those  letters  were  offered  in  evidence,  and  conform- 
ably with  the  decision  of  the  Court  of  King's  Bench,  were 
rejected,  upon  which  this  bill  of  exceptions  was  tendered. 

Thus  the  venire  de  novo  was  granted  upon  a  point  which 
the  judges  had  never  been  called  upon  to  decide,  and  the 
new  trial  was  granted  upon  a  point  which  was  decided  in 
conformity  with  the  opinion  of  the  majority  of  this  Court ; 
and  this  bill  is  tendered  upon  the  decision  founded  on  the 
authority  of  the  Court  of  King's  Bench. 

It  is  stated  in  the  bill  of  exceptions,  that  the  matter  in 
controversy  was,  whether  Mr.  MarM^en,  from  his  attaining  to 
competent  age  in  the  year  I779>  and  down  to  the  time  of  his 
making  the  will  and  codicil  in  the  years  1822  and  IBtfo, 
wad  a  person  of  sane  mind  and  memory,  and  capable  of 
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making  a  will.  Aod  to  maintain  the  aflBirmatiYe  of  tbe 
matter  in  controversyi  these  letters  were  tendered  in  evi- 
dence.    The  facts  are  thus  stated. 

**  That  after  the  death  of  Mn  Marsden,  many  letters,  ad- 
dressed to  him  by  various  persons,  were  found,  with  other 
papers,  in  a  cupboard  under  his  bookcase  in  his  private 
room,  and  that  to  many  of  those  letters,  letters  had  been 
written  and  sent  in  answer,  which  last-mentioned  letters 
were  proved  to  be  in  the  hand-writing  of,  and  signed 
by  him,  John  Manden,  and  that  on  some  others  of  the 
letters  so  found  there  were  endorsements  in  the  hand- 
writing of  the  said  Jolm  Martdeu,  and  which  letters,  so 
answered  and  endorsed,  were  tendered  and  received  in 
evidence  upon  the  said  matter  in  controversy." 

It  appears,  therefore,  that  Mr.  Marsden  had  a  private 
room,  and  in  a  cupboard  under  the  bookcase  in  that  room, 
were  found  letters  of  various  descriptions — ^some,  to  which 
he  had  given  answers,  and  the  letters  and  answers  were 
read  in  evidence;— some  which  he  had  endorsed,  these  too 
were  read  in  evidence, — and  the  three  letters  in  questioni 
upon  which  there  were  no  indorsements  written  by  him. 

Upon  the  trial  which  underwent  the  review  of  the  Court 
of  King's  Bench,  the  letters  that  were  oflfered  in  evidence 
were  many  in  number.  Upon  the  trial  which  is  now  under 
the  consideration  of  this  Court,  the  letters  tendered  are 
reduced  to  these  three.  One  of  these  letters  was  written  in 
the  year  1799  by  the  Reverend  Henry  EUerthaw,  who  had 
been  for  many  years  perpetual  curate  of  Hornby,  Mr. 
Mariden*B  parish,  to  which  curacy  he  had  been  presented 
by  Mr.  Marsdeiif  and  it  was  written  upon  the  occasion  of 
his  relinquishing  that  preferment,  and  written  in  the  pre- 
sence  of  his  curate.  The  second,  by  Charles  Tathamf  the 
brother  of  the  lessor  of  the  pluintiff,  on  his  arrival  in 
America.  The  third  by  the  Rev.  Oliver  Morton,  vicar  of 
Lancaster.  The  two  latter  of  these  letters  were  not,  when 
under  the  consideration  of  the  Court  of  King's  Bench, 
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laccompanied  by  those  circumstances  which  now  distinguish        1897. 
them  from  the  rest. 

All  the  transactions  of  this  gentleman's  life  were  sub* 
jected  to  the  Tiew  and  consideration  of  the  jury  to  enable  ^j?^ 
them  to  form  their  judgment  of  the  competency  or  incom-  Tatham. 
petency  of  his  mind ;  all  that  he  said,  and  all  that  he  did,  and 
ail  that  he  omitted  to  say  and  to  do.  It  appears  to  me  that 
the  ransacking  this,  which  I  think  must  be  taken  to  be  his 
depository  of  papers  and  letters,  affords  no  insignificant 
means  of  judging  of  his  competency.  If  the  letters  had  been 
found  with  the  seals  unbroken,  that  might  have  afforded 
evidence  of  a  total  want  of  curiosity,  if  not  of  imbecility  of 
mind ;  the  finding  them  with  the  seals  broken  is,  I  think, 
prima  facie  evidence  that  they  had  been  opened  and  read  by 
him  to  whom  they  were  addressed,  and  in  whose  repository 
they  were  found. 

It  is  said  that  this  supposition  is  founded  on  a  presump- 
tion of  competency,  which  is  the  question  to  be  tried. 
When  it  is  stated  that  these  unindorsed  and  unanswered 
letters  were  found  in  company  with  some  letters  which 
were  indorsed  by  Mr.  Marsden,  and  with  others  which 
were  answered  by  him,  and  the  letters  in  his  own  hand 
produced  and  read,  I  do  not  see  that  it  is  forming  any 
presumption  of  his  competency,  to  assume  that  the  seals 
had  been  broken  and  the  letters  read  by  him.  It  appears 
to  me  that  it  is  only  from  a  presumption  of  his  incompe- 
tency that  any  other  inference  is  to  be  drawn. 

The  question  is  not,  what  is  the  weight  of  the  evidence 
when  received ;  the  question  is  not,  whether  any  suspicious 
circumstances  may  or  may  not  attach  to  it ;  all  that  is 
matter  of  observation  to  the  jury.  If  any  facts  could  be 
introduced  to  raise  a  suspicion  that  these  letters  were 
foisted  into  this  place  by  any  other  person  than  Mr.Marsden, 
they  would  doubtless  have  their  effect  where  they  ought  to 
have  it,  but  nothing  of  that  sort  is  stated.  The  letters 
bear  every  mark  of  genuineness;  they  were  written  at  pe- 
riods very  remote,  when  no  question  of  the  competency  of 
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this  gentleman  had  arisen.  They  were  written  by  persons 
well  acquainted  with  him,  and  these  persons  were  dead 
long  before  this  question  arose.  I  think,  therefore,  that 
the  contents  of  this  repository  are  evidence ;  evidence  of 
more  or  less  value,  according  as  they  are  fairly  or  unfairly 
laid  before  the  jury ;  evidence  of  no  importance,  or  even 
a£fording  just  grounds  for  suspicion,  and  for  adverse  pre- 
sumption, if  garbled. 

It  is  said,  who  knows  that  these  letters  were  deposited 
in  this  cupboard  by  Mr.  Marsden  ?  I  think  that  the  com- 
pany in  which  they  were  found,  iuprimd  facie  evidence  that 
they  were  deposited  by  him ;  they  were  found  in  the  same 
place  with  the  letters  which  he  bad  indorsed,  and  the 
letters  he  had  answered.  It  is  matter  of  inquiry  for  the 
jury,  whether  any  other  person  was  likely  to  have  deposited 
them  there ;  whether  any  other  person  used  or  sat  in  that 
room;  whether  the  letters  produced  were  all  the  letters 
that  were  found,  or  whether  they  were  garbled. 

On  an  indictment  for  high  treason,  letters  with  the  seals 
broken,  found  in  the  possession  of  the  person  indicted,  are 
evidence  against  him,  although  there  be  no  indorsement  of 
his,  and  no  letter  of  his  in  answer,  because  the  presump- 
tion  is,  that  the  seals  having  been  broken,  he  has  read 
them,  and  that  having  read  them,  he  has  preserved  them ;  so 
here,  I  think  that  the  finding  them  raises  the  same  pre- 
sumption, and  that  it  is  not  a  sufficient  answer  that  this  is 
a  question  of  competency. 

Upon  the  other  two  letters  the  argument  for  their  recep- 
tion is  much  stronger. 

First,  the  letter  of  Charles  Talham,  It  appears,  that  in 
1784,  Charles  Talham  went  to  America,  and  on  his  arrival 
he  wrote  this  letter  to  Mr.  Marsden,  which  bears  the  mark  of 
a  ship-letter,  and  has  the  post-mark.  If  nothing  more  ap~ 
peared,  it  would  stand  upon  the  same  footing  as  the  letter  of 
Mr.Ellershaw  ;  but,  further,  there  was  found  among  the  said 
papers  of  Mr.  Marsden,  a  draft  of  a  letter  from  Mr.  Mars^ 
den  himself  to  Charles  Tatham,  dated  in  June,  1787,  which 
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provea  that  these  parties  had  been  from  the  year  1784  till 
that  time,  in  a  course  of  correspondence,  for  he  says, — ^*  I 
received  your  letter  some '  time  ago,  wherein  you  mention 
that  you  have  sent  me  a  map  of  the  United  States  of  Ame- 
rica. I  deferred  writing  till  such  time  as  I  had  made  inquiry 
after  it,  but  did  not  get  the  map  till  the  7th  instant.  You 
mention  in  your  letter,  that  you  had  sent  me  a  small  parcel 
of  dried  fruit ;  I  received  nothing  but  the  map,  for  which  I 
am  obliged  to  you,"  &c.  *'  I  suppose  you  have  received 
my  last  letter,  wherein  you  will  see  an  account  of  your 
nurse's  death." 

It  is  objected  that  this  draft  of  a  letter  does  not  make 
the  letter  of  1784  evidence,  because  it  is  not  an  answer  to 
that  specific  letter.  I  cannot  see  the  difference  between  a 
letter  which  acknowledges  another  of  a  series  of  corre- 
spondence, and  a  letter  which  acknowledges  the  letter  in 
question.  If  it  had  acknowledged  both  together,  that,  it  is 
admitted,  would  have  made  it  evidence.  If  the  draft  had 
been,  '*  My  dear  cousin,  I  have  received  your  letter  of  the 
12th  of  October,  1784,*'  and  nothing  more,  that  would 
have  made  it  evidence  ;  but  his  answering  another  letter  of 
the  series,  commenting  upon  the  terms  of  that  letter,  ac- 
knowledging the  receipt  of  one  thing,  and  noticing  the  non- 
receipt  of  another,  which  ought  to  have  accompanied  it, 
8lc.  &€.,  that  does  not  make  it  evidence,  because  it  refers 
to  a  later  letter  of  the  series.  The  distinction  appears  to 
me  to  be  too  refined. 

Lastly,  there  is  the  letter  of  the  Rev.  Oliver  Marton,  the 
vicar  of  Lancaster,  the  county  town,  a  few  miles  from  which 
Mr.  Marsden  lived,  written  to  him  on  business,  requiring 
professional  assistance,  requesting  that  Mr.  Marsden  will 
order  his  attorney  to  wait  on  one  of  two  gentlemen  who 
are  named,  to  propose  terms  of  agreement  between  himself 
and  the  parish,  recommending  that  a  case  be  settled  by 
the  two  attorneys,  and  laid  before  counsel.  This  letter, 
written  fifty-one  years  ago,  by  a  gentleman  intimately  ac- 
quainted with  Mr.  Marsden,  is  found  to  have  been  in  the 
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hands  of  Mr.  Barrow,  the  attorney  of  Mr.  Marsden,  who 
has  been  dead  thirty-five  years,  and  there  is  an  indorse- 
ment on  the  back  of  the  letter  in  the  hand-writing  of  Mr. 
Barrow,  "  20th  May,  1786,  Letter  from  Mr.  Marton  to  Mr. 
Marsden.**  It  is  objected,  that  this  letter  is  not  evidence 
because  it  is  not  proved,  first,  that  the  letter  was  received 
by  Mr.  Marsden ;  secondly,  that  it  was  by  him  shewn  to 
Mr.  Barrow ;  thirdly,  how  it  came  back  into  the  hands  of 
Mr.  Marsden  ;  and  fourthly,  when  Mr.  Barrow  made  that 
indorsement. 

I  think  that  these  observations  are  applicable  only  to  the 
effect  of  the  evidence  when  produced,  not  to  its  produc- 
tion ;  they  are  to  be  addressed  to  the  jury.  To  require 
such  proof  of  events  that  occurred  half  a  century  ago,  is  to 
require  impossibilities ;  the  only  persons  who  could  have 
given  it  have  been  long  in  their  graves.  The  legitimate  in- 
ferences to  be  drawn  from  this  letter  thus  indorsed  are,  that 
the  letter  was  received  by  Mr.  Marsden  ;  that  he  did,  either 
personally  or  by  letter,  consult  Mr.  Barrow  upon  the  sub- 
ject, and  that  Mr.  Barrow  had  the  letter  under  his  consider- 
ation, and  probably  returned  it  to  him  with  the  advice  that 
he  thought  proper  to  give  upon  it.  That  is  the  natural 
and  ordinary  course  of  things,  and  I  do  not  think  that,  we 
are  called  upon  to  presume  every  thing  that  is  forced  and 
unnatural,  to  exclude  evidence  from  the  consideration  of 
the  jury. 


BosANQUET  J. — The  subject  now  under  discussion 
was  brought  before  the  Court  upon  a  former  occasion, 
together  with  another  question  which  forms  the  second 
part  of  the  bill  of  exceptions  in  the  present  case.  Upon 
that  latter  question  the  Court  was  unanimous,  and  a  venire 
de  novo  w'ds  awarded;  but  I  am  not  aware  that  any  de- 
cided opinion  was  expressed  or  entertained  by  a  majority 
or  any  particular  number  of  judges  who  then  constituted 
the  Court.  Fur  myself  I  can  say  that  I  had  come  to  uo 
distinct  conclusion  upon  the  subject,  but  as   the  judges 
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upon  discussion  among  themselves,  did  not  appear  likely  to 
come  to  an  unanimous  judgment  respecting  the  admissi- 
bilitj  of  the  letters,  the  decision  of  the  Court  was  pro- 
nounced upon  the  second  question  only.  I  must,  there- 
fore consider  the  first  question  in  this  case  as  if  it  had 
never  been  raised  in  this  Court  before. 

Upon  the  bill  of  exceptions  it  is  stated  that  the  matter 
in  controversy  between  the  parties  at  the  trial  was,  whether 
or  not  the  testator  was,  and  had  been  from  his  attaining  to 
competent  age  in  1779>  and  to  the  time  of  his  making  his 
will  and  codicil  in  1822  and  1825,  a  person  of  sane  mind 
and  memory,  and  capable  of  making  a  will.  In  support 
of  the  affirmative,  three  letters  were  tendered  in  evidence, 
on  which  the  following  questions  arise  : — 

First. — Whether  letters  addressed  to  the  testator  by  per- 
sons well  acquainted  with  him,  and  since  deceased,  which 
letters  were  found  among  the  testator's  papers  after  his 
death,  but  do  not  appear  to  have  been  recognized  in  any 
way  by  the  testator,  are  admissible  in  proof  of  his  capacity. 

Secondly. — If  not  admissible  without  some  recognition 
of  them  by  the  testator,  whether  any  one  of  the  letters  set 
forth  on  the  record  is  shewn  to  have  been  recognized  by 
the  testator. 

First. — The  letters  cannot  be  admissible  unless  they  are 
relevant  to  the  matter  in  issue,  which  matter  is  the  capacity 
of  the  testator.  The  contents  of  the  letters  have  no  direct 
relation  to  the  testator's  state  of  mind,  but  may  be  taken  to 
shew  the  opinion  of  the  writers  that  the  person  addressed 
was  of  competent  understanding.  If  the  writers  of  these 
letters  were  produced  as  witnesses  and  examined  upon  oath, 
their  opinions  would  be  receivable  in  evidence,  because  the 
grounds  of  their  knowledge  and  the  credibility  of  their  tes- 
timony might  be  ascertained  by  cross-examination. 

But  I  know  of  no  rule  by  which  the  opinion,  howevei 
clearly  expressed,  of  a  person  however  well  informed,  is 
receivable  in  evidence,  unless  it  be  given  in  the  course  of 
legal  examination.    No  precedent  has  been  referred  to  in 
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which  such  evidence  has  been  admitted  upon  a  trial  at  law. 
The  extensive  and  dangerous  consequences  of  allowing 
such  evidence  are  too  obvious  to  require  observation.  In 
all  cases  where  the  judgment  of  third  persons  upon  any 
matter  in  issue  is  receivable,  personal  examination  upon 
oath  is  required.  Indeed,  it  has  not  been  contended  that 
mere  matter  of  opinion,  though  given  by  a  deceased  person, 
ought  to  be  received.  But  it  is  said  that  letters  addressed 
to  the  testator  are  not  to  be  considered  as  containing  matter 
of  opinion  only,  but  that  they  are  acts  done.  Undoubtedly 
they  arc  acts  done  by  the  writers,  but  they  are  not  acts  done 
to  the  testator.  It  is  said  that  they  are  evidence  of  the  man- 
ner in  which  the  testator  has  been  treated.  If,  by  "  treat- 
ment" of  the  testator,  is  only  meant  the  manner  in  which 
certain  persons  of  his  acquaintance  acted  in  respect  of  him, 
I  am  of  opinion  that  their  treatment  affords  no  test  of  the 
testator's  capacity.  If  the  treatment  affect  the  testator 
himself,  as  where  language  of  insult,  contempt,  or  ridicule 
is  employed  in  his  presence,  his  own  conduct  and  deport- 
ment consequent  upon  such  treatment,  afford  evidence  from 
which  the  condition  of  his  mind  may  be  inferred.  But  I 
can  see  no  sound  distinction  between  letters  written  by  one 
relation  of  a  testator  to  another,  and  letters  addressed  to 
himself,  unless  the  latter  be  received  by  the  testator,  in 
which  case  the  relevancy  of  the  evidence  consists,  not  in 
the  contents  of  the  letters,  but  in  the  testator's  conduct  in 
respect  of  them.  Unless  the  testator  be  made  party  to  the 
act  by  his  privity  to  it,  the  act  shews  nothing  but  the  opinion 
of  the  agent. 

The  authority  of  cases  in  the  Ecclesiastical  Courts  has 
been  relied  on,  in  which  courts  letters,  under  the  circum« 
stances  now  objected  to,  have  been  received  in  evidence, 
and  several  cases  have  been  referred  to ;  BuUin  v.  Barry ^ 
I6th  Jan.  1834,  cited  arguendo  {a)\  Wheeler  and  Bortsford 
V.  Alderson  (i) ;   Waters  v.  Howlett  (c);  and  two  others  not 


(a)  1  A.  &£.  8. 

ib)  3  Uag.  Ecc.  R.  609. 


(c)  3  Hag.  Ecc.  R.  790. 
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reported^  Morgan  v.  Boys,  and  Harvey  v.  Jones,  Dec. 
1836.  In  neither  of  the  two  first  of  these  cases  was  the 
point  decided.  In  the  first,  the  memorial  written  for  the 
testator  is  stated  to  have  been  adopted  by  him  as  well  as 
found  among  his  papers.  In  the  second,  the  judge  certainly 
refers  to  a  letter  written  by  the  father  of  the  testatrix,  to  a 
person  who  paid  his  addresses  to  her,  though  she  was  not 
shewn  to  have  been  privy  to  such  letter.  But  the  pro- 
priety of  admitting  such  letter  was  not  made  a  point  in 
the  cause.  In  the  third  case  we  are  informed,  though  it 
does  not  appear  in  the  printed  report,  that  a  letter  written 
to  the  testatrix  by  her  brother,  from  France,  not  referring 
to  any  other  letter  and  not  replied  to,  was  received  by  the 
judge  (Sir  John  Nicholl)  after  objection  made;  and  Sir 
Herberi  Jenner  is  stated  to  have  decided  the  same  thing  in 
the  two  last  cases,  notwithstanding  the  judgment  of  the 
Court  of  King's  Bench  {a)  was  cited ;  saying  that  such  evi« 
dence  had  always  been  received.  It  is  not  the  province  of 
this  Court  to  consider  whether  such  evidence  is  properly 
receivable  in  the  Ecclesiastical  Courts.  Those  courts  are 
constituted  upon  principles  very  different  from  those  which 
regulate  the  courts  of  common  law.  Where  the  judge  is 
authorized  to  deal  both  with  the  facts  and  the  law,  a  much 
larger  discretion  with  respect  to  the  reception  of  evidence 
may  not  unreasonably  be  allowed  than  in  the  courts  of  com- 
mon law,  where  the  evidence,  if  received  by  the  judge, 
must  necessarily  be  submitted  entire  to  the  jury.  By  the 
niles  of  evidence  established  in  the  courts  of  law,  circum- 
stances of  great  moral  weight  are  often  excluded,  from 
which  much  assistance  might  in  particular  cases  be  afforded 
in  coming  to  a  just  conclusion,  but  which  are  nevertheless 
withheld  from  the  consideration  of  the  jury  upon  general 
principles,  lest  they  should  produce  an  undue  influence 
upon  the  minds  of  persons  unaccustomed  to  consider  the 
limitations  and  restriction  which  legal  views  upon  the  sub- 
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ject  would  impose.    This  is  matter  of  daily  experience, 
and  requires  no  illustration  by  examples. 

I  do  not  think,  therefore,  that  the  practice  of  the  Eccle- 
siastical Courts  ought  to  govern  our  decision ;  and  I  can 
find  no  principle  in  the  law  of  evidence  recognized  either 
by  text  writers,  or  by  the  courts  of  common  law  under 
which  the  evidence  stated  in  the  first  question  can  be 
ranged.  Where  the  capacity  of  a  person  is  not  the  matter 
in  controversy,  his  knowledge  of  letters  and  of  other  things 
found  in  a  place  accessible  to  him  in  his  own  house  or 
apartments,  may  sometimes  be  presumed,  such  as  writings 
connected  with  the  charge,  upon  a  charge  of  treason ;  notes 
or  other  documents  forged  or  partly  forged,  upon  a  charge 
of  forgery;  instruments  of  coining  or  housebreaking,  upou 
charges  of  coining  or  burglary  (a).  But  where  capacity 
itself  is  the  only  object  of  inquiry  to  which  the  proof  is 
directed,  knowledge  cannot  be  presumed  for  the  purpose  of 
proving  capacity.  I  am  therefore  of  opinion  that  letters 
addressed  to  the  testator  by  persons  well  acquainted  with 
him  and  since  deceased,  and  which  letters  were  found  among 
the  testator's  papers  after  his  death,  unless  recognized  by 
the  testator  himself,  are  not  admissible  in  evidence  to  prove 
his  capacity. 

Secondly. — The  three  letters  tendered  in  proof  of  the 
testator's  capacity,  are  stated  to  have  been  found  after  the 
testator's  death  open  and  with  the  seals  broken  in  a  cup- 
board under  a  bookcase  in  the  testator's  private  apartment, 
among  other  letters,  some  of  which  had  been  answered, 
and  others  indorsed  by  him.  If  I  am  correct  in  holding 
that  the  rele^'ancy  of  these  letters  depends  upon  the  testa- 
tor's conduct  with  respect  to  them,  his  conduct  is  a  matter 
of  fact  to  be  proved  by  the  party  who  seeks  to  use  the  let- 
ters. If  the  testator  is  shewn  to  have  dealt  with  the  letters 
as  a  sensible  man  would  deal  with  them,  his  doing  so  will 
afford  evidence  of  his  capacity.     But  until  it  appears  that 


(a)  See  9  Stark.  £v.  801,  and  notes. 
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he  has  acted  personally  in  the  matter,  there  is  nothing  from 
which  any  inference  as  to  his  state  of  mind  can  be  drawn. 
Capacity  or  incapacity  to  make  a  will  is  the  matter  to  be 
ascertained.  In  other  words,  the  question  is  whether  he 
has  been  in  a  condition  to  manage  his  own  concerns,  or 
whether  his  condition  has  been  such  that  they  must  neces- 
sarily have  been  managed  for  him  by  others  ?  Such  being 
the  real  question  to  be  tried,  no  presumption  is  to  be  made 
that  any  act  bearing  upon  it  was  either  done  by  the  testator 
or  by  any  other  person  for  him ;  since  the  whole  value  of 
the  act  as  evidence  of  the  testator^s  mind  depends  upon  the 
part  which  the  testator  himself  has  taken  in  it.  The  letters 
may  have  been  opened,  arranged  and  deposited  in  the  cup- 
board by  the  testator  himself,  or  by  his  steward,  attorney  or 
other  agent.  The  facts  are  perfectly  consistent  with  either 
view  of  the  case,  and  the  latter  may  have  been  the  case 
without  any  imputation  of  fraud.  There  is  nothing  in  the 
record  to  shew  that  the  place  where  the  letters  were  found 
was  not  accessible  to  others  as  well  as  to  the  testator  him-^ 
self,  even  in  the  testator's  lifetime ;  and  it  does  not  appear 
at  what  period,  or  by  whom,  or  under  what  circumstances 
they  were  found  in  the  cupboard  after  his  death.  It  might 
be  the  proper  place  for  the  deposit  of  the  testator's  letters. 
But  the  mere  fact  of  the  letters  being  found  there,  affords 
no  evidence  personally  applicable  to  the  testator,  unless  it 
be  established  that  he  placed  them  there  himself. 

It  has  been  urged  that  these  letters  were  found  among 
others  answered  and  indorsed  by  the  testator  himself. 
Those  letters  were  properly  received  in  evidence,  because 
the  testator  himself  was  shewn  by  legitimate  evidence  to 
have  acted  upon  them.  But  his  having  acted  upon  those 
letters,  affords  no  evidence  that  he  had  placed  among  them 
the  letters  not  acted  upon.  Indeed,  if  the  admissibility  of 
the  letters  indorsed  or  answered  to  prove  the  testator's  state 
of  mind  had  depended  upon  their  having  been  deposited 
personally  by  the  testator  in  the  particular  place  in  which 
they  were  found,  I  am  not  prepared  to  say  that  the  testator's 
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personal  act  in  placing  them  there  could  be  inferred  from 
his  previous  recognition  by  indorsing  and  answering  tbem« 

It  has  been  further  argued  that  the  privity  of  the  testator 
to  all  the  three  letters  in  question  appears  upon  distinct 
grounds  applicable  to  each.    The  letter  written  by  Charles 
Tatham  is  contended  to  be  receivable  as  part  of  a  cor- 
respondence between  himself  and  the  testator*    The  letter 
in  question  is  dated  Alexandria,  £Oth  October,  1784.    It 
does  not  refer  to  any  letter  received  from  the  testator,  nor 
does  it  appear  to  have  been  answered  by  the  testator.     But 
a  draft  of  a  letter  in  the  testator's  hand  to  Charles  Tatham, 
dated  the  Ist  of  June,  1787|  was  produced  and  received  in 
evidence,  which  draft  acknowledges  the  receipt  of  a  letter 
some  time  ago  from  Charles  Tatham,  in  which  he  mentioned 
having  sent  to  the  testator  a  map  of  the  United  States  of 
America,  and  some  dried  fruit,  but  in  which  he  makes  no 
allusion  whatever  to  any  of  the  matters  contained  in  the 
letter  of  the  20th  of  October,  1784.    This  draft,  therefore, 
cannot  be  used  as  a  recognition  of  the  letter  of  Charles 
Tatham,  written  three  years  before,  and  consequently  can- 
not afford  any  evidence  of  the  impression  on  the  testator's 
mind  evinced  by  him  on  the  perusal  of  it.     The  second 
letter  was  addressed  to  the  testator  by  Oliver  Martan,  the 
vicar  of  Lancaster,  dated  the  20ih  of  May,  1786,  in  which 
the  writer  begs  the  testator  to  order  his  attorney  to  wait  on 
Mr.  Atkinson  or  Mr.  Watkinstm,  for  the  purpose  of  getting 
a  case  stated  for  the  opinion  of  counsel,  respecting  some 
matters  in  difference  between  the  testator  and  the  parish ; 
and  requesting  an  answer.     No  answer  appears  to  have 
been  given,  nor  has  any  personal  act  of  recognition  by  the 
testator  been  proved.     But  after  his  death  the  letter  was 
found  in  the  cupboard,  indorsed  in  the  hand-writing  of  Mr. 
Barrmo,  who  was  the  testator's  attorney,  '*  20th  May,  1786. 
Letter  from  Mr.  Marton  to  Mr.  Marsden"    Mr.  Barrow 
had  been  dead  above  thirty-five  years  at  the  time  of  the 
trial.     It  was  strongly  contended  that  as  the  letter  appeared 
by  the  indorsement  to  have  come  to  the  hands  of  Mr.  Bar^ 
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rom,  the  testator's  attoraey,  the  testator  must  be  presumed 
to  have  given  it  to  him,  pursuant  to  the  request  contained 
in  the  letter,  and  that  his  having  done  so  afforded  evidence 
of  his  understanding  the  letter  and  acting  upon  it.  If  the 
delivery  of  the  letter  to  Barrow  by  the  testator  be  assumed, 
the  consequence  deduced  from  it  nvill  be  just.  But  upon 
what  ground  can  that  fact  be  assumed,  in  a  case  where  the 
issue  turns— upon  the  testator's  mental  soundness  or  un- 
soundness; upon  his  capacity  or  incapacity,  to  act  rea- 
sonably for  himself.  It  is  reasonable  that  a  person  who 
receives  a  letter  addressed  to  him  containing  a  request  to 
give  orders  to  his  attorney,  should  give  orders  accordingly. 
But  if  the  giving  such  orders  be  relied  upon  as  proof  of 
the  receiver's  reason,  it  ought  to  be  shewn  that  the  orders 
were  given  by  him.  That  foct  is  the  only  foundation  upon 
which  the  inference  rests,  and  without  proof  of  which  no 
inference  whatever  can  arise.  In  truth  the  course  of  rea- 
soning is  this, — the  testator  delivered  the  letter  to  Barrow, 
because  he  understood  it,  and  he  understood  it  because  he 
delivered  it.  lu  this  case  it  is  in  no  way  shewn  how  the 
letter  came  into  Barrow*%  hands,  nor  when  he  indorsed  it, 
whether  he  received  any  orders  respecting  it,  whether  any- 
thing was  done  upon  it,  nor  upon  what  occasion  it  came 
out  of  Barrow's  hands  again,  and  found  its  way  to  the  cup- 
board in  the  testator's  house.  The  testator's  affairs  may 
have  been  conducted  by  his  man  of  business,  and  from  the 
nature  of  the  case  it  is  quite  as  likely  that  the  letter  should 
have  been  given  or  sent  to  Barrow  by  him  as  by  the  testa- 
tor. At  all  events  the  supposition  is  not  inconsistent  with 
anything  that  appears  upon  the  record. 

It  has  been  said  that  if  the  presumption  of  the  testator 
having  given  or  sent  the  letter  would  have  been  receivable 
in  the  case  of  a  person  whose  reason  was  not  the  subject  of 
inquiry;  to  withhold  such  presumption  is  to  assume  incapa- 
city. In  my  opinion  neither  capacity  nor  incapacity  is  to 
be  assumed ;  but  where  the  question  is,  whether  the  one  or 
the  other  was  the  state  of  mind  to  be  ascribed  to  the  testa- 
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tor,  the  question  cannot  be  resolved  without  proof  that  all 
rational  acts  relied  upon  were  the  acts  of  the  testator  him* 
self,  [t  may  be  here  observed,  that  a  question  arises  upon 
this  letter  which  affects  the  presumption  that  all  the  three 
letters  in  question  were  placed  in  the  cupboard  by  the  tes- 
tator, on  account  of  their  being  found  among  other  letters 
indorsed  or  answered  by  him.  Who  placed  Marton^s 
letter  in  the  cupboard  ?  That  letter  was  indorsed  by  Bar^ 
row,  the  testator's  attorney :  how  and  when  did  it  come 
back  from  his  hands  i  Did  he  place  that  letter  in  the  cup- 
board ?  If  he  did,  why  may  he  not  have  arranged  the  other 
letters  for  the  testator,  and  placed  them  in  the  cupboard 
also  ?  If  the  indorsement  of  the  testator's  attorney  does  not 
prove  his  having  put  the  particular  letter  which  he  indorsed 
in  the  cupboard,  what  ground  is  there  for  inferring  from  the 
mere  indorsement  of  some  letters  by  the  testator  that  he 
placed  in  the  cupboard  all  the  letters,  indorsed  and  unin- 
dorsed, which  were  found  there  ?  The  grounds,  when  ex- 
amined, appear  to  me  far  too  loose  to  afford  the  foundation 
for  any  inference  at  all. 

The  last  of  the  three  letters,  dated  3rd  October,  ]799> 
was  addressed  to  the  testator,  and  was  written  by  Henry 
Ellershaw  in  the  presence  of  John  Garmit,  his  assistant, 
when  Ellershaw  was  about  to  relinquish  the  chapelry  of 
Hornby,  to  which  he  had  been  presented  by  the  testator, 
and  contains  strong  expressions  of  the  Waiter's  gratitude  and 
affection.  .  No  other  circumstance  having  been  adduced  to 
shew  the  testator's  personal  recognition  of  this  letter  beyond 
that  of  its  being  found  with  the  others,  it  is  scarcely  neces- 
sary to  say  that  if  the  two  first  letters  ought  to  be  rejected, 
this  must  d  fortiori  be  rejected  also. 

It  is  obvious  that  the  contents  of  letters  may  be  dictated 
by  various  motives,  according  to  the  dispositions  and  cir-* 
cumstances  of  the  writers.  Language  of  affection,  of 
respect,  of  rational  or  amusing  information,  may  be  ad- 
dressed from  the  best  of  motives  to  persons  in  a  state  of 
considerable  imbecility,  or  labouring  under  the  strangest 
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delusions.  The  habitual  treatment  of  deranged  persons  as 
rational  is  one  mode  of  promoting  their  recovery.  A  tone 
of  insult  or  derision  may  be  employed  in  a  moment  of  irri- 
tation in  writing  to  a  person  in  full  possession  of  his  reason. 
What  judgment  can  be  formed  of  the  intention  of  the 
writers,  without  an  endless  examination  into  the  circum- 
stances which  may  have  influenced  them?  And  what 
opinion  can  be  collected  of  the  capacity  of  the  receiver 
without  ascertaining  how  he  acted  when  he  read  the  lan- 
guage addressed  to  him  ?  To  me  it  appears  that  the  ad- 
mission, in  proof  of  capacity^  of  letters,  unaccompanied  by 
other  circumstances  than  such  as  are  stated  on  this  record, 
would  establish  an  entirely  new  precedent  in  a  court  of 
common  law,  from  which  very  great  inconvenience  might 
result  upon  trials  of  sanity,  as  well  of  the  living  as  of  the 
dead;  consequently,  that  the  evidence  was  properly  rejected 
by  the  judge  of  assize,  and  that  the  judgment  of  the  Court 
of  King's  Bench  ought  to  be  aflBrmed. 
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Parke  B.  (after  stating  the  record.) — The  question  for 
us  to  decide  is,  whether  all  or  any  of  the  three  rejected  let- 
ters, were  admissible  evidence  on  the  issue  raised  in  this 
case,  for  the  purpose  of  shewing  that  Mr.  Manden  was, 
from  bis  majority  in  1779  to  and  at  the  time  of  making  of 
tlie  alleged  will  and  codicil  in  1822  and  1825,  a  person  of 
sane  mind  and  memory,  and  capable  of  making  a  will  ? 

It  is  contended  on  the  part  of  the  learned  counsel  for  the 
plaintiff  in  error  that  all  were,  on  two  grounds.  First, — 
that  each  of  the  three  letters  was  evidence  of  an  act  done  by 
the  writers  of  them  towards  the  testator,  as  being  a  compe- 
tent person ;  and  that  such  acts  done  were  admissible  evi- 
dence upon  this  issue  propria  vigorc,  without  any  act  of 
recognition,  or  any  act  done  thereupon  by  him. 

Secondly, — that  in  each  of  the  three  cases  mentioned  in 
the  bill  of  exceptions,  or  at  least  in  one  of  them,  there  was 
sufficient  evidence  of  an  act  done  by  the  testator  with  refer- 
ence to  those  letters  respectively,  to  render  their  contents 
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admissible  evidence  by  way  of  explaining  that  act  upon  the 
principle  laid  down  by  the  Court  of  King's  Bench,  in  6th 
Nevile  and  Mannings  146.  I  am  of  opinion,  upon  a  care- 
ful consideration  of  the  case  and  the  argument  on  both 
sides,  at  this  bar,  that  none  of  the  three  letters  were  admis- 
sible, either  on  one  ground  or  the  other.  It  will  be  conve- 
nient, and  facilitate  the  arrival  at  a  just  conclusion^  to  keep 
these  two  questions  entirely  distinct  from  each  other* 

First,  then,  were  all  or  any  of  these  letters  admissible  on 
the  issue  in  the  cause  as  acts  done  by  the  writers,  assuming, 
for  the  sake  of  argument,  that  there  was  no  proof  of  any 
act  done  by  the  testator  upon  or  relating  to  these  letters  or 
any  of  them, — that  is,  would  such  letters  or  any  of  them 
be  evidence  of  the  testator's  competence  at  the  time  of 
writing  them,  if  sent  to  the  testator's  house  and  not  opened 
or  read  by  him  ?  Indeed,  this  question  is  just  the  same  as 
if  the  letters  had  been  intercepted  before  their  arrival  at  his 
house,  for  in  so  far  as  the  writing  and  sending  the  letters  by 
their  respective  writers  were  acts  done  by  them  towards  the 
testator,  those  acts  would  in  the  two  supposed  cases  be  ac- 
tually complete.  It  is  argued  that  the  letters  would  be 
admissible  because  they  are  evidence  of  the  treatment  of 
the  testator,  as  a  competent  person  by  individuals  acquainted 
with  his  habits  and  personal  character,  not  using  the  word 
treatment  in  a  sense  involving  any  conduct  of  the  testator 
himself:  that  they  are,  more  than  mere  statements  to  a  third 
person,  indicating  an  opinion  of  his  competence  by  those 
persons,  they  are  acts  done  towards  the  testator  by  them, 
which  would  not  have  been  done,  if  he  had  been  incompe- 
tent, and  from  which,  therefore,  a  legitimate  evidence  may, 
it  is  argued,  be  derived  that  he  was  so. 

Each  of  the  three  letters,  no  doubt,  indicates  that  in  the 
opinion  of  the  writer  the  testator  was  a  rational  person. 
He  is  spoken  of  in  respectful  terms  in  all.  Mr.  Ellerskaw 
describes  him  as  possessing  hospitality  and  benevolent  po- 
liteness ;  and  Mr.  Marton  addresses  him  as  competent  to 
do  business,  to  the  limited  extent  to  which  his  letter  calls 
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upon  him  to  act :  and  there  is  no  question  but  that  if  any 
one  of  those  writers  had  been  living,  his  evidencei  founded 
on  personal  observation,  that  the  testator  possessed  the 
qualities  which  justified  the  opinion  expressed  or  implied  in 
his  letters,  would  be  admissible  on  this  issue.  But  the 
point  to  be  considered  is,  whether  these  letters  are  admissi- 
ble as  proof  that  he  did  possess  these  qualities  9 

I  am  of  opinion  that,  according  to  the  established  princi- 
ples of  the  law  of  evidence,  the  letters  are  all  inadmissible 
for  such  a  purpose.  One  great  principle  in  this  law  is,  that 
all  facts  which  are  relevant  to  the  issue  may  be  proved ; 
another  is«  that  all  such  facts  as  have  not  been  admitted  by 
the  party  against  whom  they  are  offered,  or  some  one  under 
whom  he  claims,  ought  to  be  proved  under  the  sanction  of 
an  oath,  (or  its  equivalent  introduced  by  statute,  a  solemn 
affirmation,)  either  on  trial  of  the  issue  or  some  other  issue 
involving  the  same  question  between  the  same  parties  or 
those  to  whom  they  arc  privy.  To  this  rule  certain  excep- 
tions have  been  recognized ;  some  from  very  early  times,  on 
the  ground  of  necessity  or  convenience ;  such  as  the  proof 
of  the  quality  and  intention  of  acts  by  declarations  accom- 
panying  them ;  of  pedigrees,  and  of  public  rights  by  the 
statement  of  deceased  persons,  presumably  well  acquainted 
with  the  subject,  as  -inhabitants  of  the  district  in  the  one 
case,  or  relations  within  certain  limits  in  the  other;  such 
also  as  the  proof  of  possession  by  entries  of  deceased  stew- 
ards or  receivers  charging  themselves,  or  of  facts  of  a  pub- 
lic nature  by  public  documents ;  w*ithin  none  of  which 
exceptions  is  it  contended  that  the  present  case  can  be 
classed. 

That  the  three  letters  were  each  of  them  written  by  the 
persons  whose  names  they  bear,  and  sent  at  some  time  be- 
fore they  were  found,  to  the  testator's  house,  no  doubt  are 
facts;  and  those  facts  are  proved  on  oath ;  and  the  letters 
are  without  doubt  admissible  in  an  issue  on  which  the  fact 
of  sending  such  letters  by  those  persons,  and  within  that 
limit  of  time,  is  relevant  to  the  matter  in  dispute ;  as,  for 
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instance,  on  a  feigned  issue  to  tr;  the  question  whether 
such  letters  were  sent  to  the  testator's  house,  or  on  any 
issue  in  which  it  is  a  material  question,  whether  such  letters 
or  any  of  them  had  been  sent.  Verbal  declarations  of  the 
same  parties  are  also  facts^  and,  in  like  manner,  admissible 
under  the  same  circumstances,  and  so  would  letters  or  de- 
clarations  to  third  persons  upon  the  like  supposition. 

But  the  question  is,  whether  the  contents  of  these  letters 
are  evidence  of  theyac^  to  be  proved  upon  this  issue —that  is, 
the  actual  existence  of  the  qualities  which  the  testator,  in 
those  letters,  by  implication,  is  stated  to  possess :  and  those 
letters  may  be  considered  in  this  respect  to  be  upon  the 
same  footing  as  if  they  had  contained  a  direct  and  positive 
statement  that  he  was  competent.  For  this  purpose,  they 
are  mere  hearsay  evidence,  statements  of  the  writers,  not  on 
oath,  of  the  truth  of  the  matter  in  question ;  with  this  addi- 
tion, that  they  have  acted  upon  the  statements  on  the  faith 
of  their  being  true  by  their  sending  the  letters  to  the  testa- 
tor. That  the  so  acting  cannot  give  a  sufficient  sanction 
for  the  truth  of  the  statements  is  perfectly  plain,  for  it  is 
clear  that  if  the  same  statements  had  been  made  by  parol 
or  in  writing  to  a  third  person,  that  would  have  been  insuf- 
ficient, and  this  is  conceded  by  the  learned  counsel  for  the 
plaintiff  in  error :  yet  in  both  cases  there  has  been  an  acting 
on  the  belief  of  the  truth,  by  making  the  statement,  or 
writing  and  sending  the  letter  to  a  third  person — and  what 
difference  can  it  possibly  make  that  this  is  an  acting  of  the 
same  nature  by  writing  and  sending  a  letter  to  the  testator  ? 
It  is  admitted,  and  most  properly,  that  you  have  no  right  to 
use  in  evidence  the  fact  of  writing  and  sending  a  letter  to  a 
third  person,  containing  a  statement  of  competence,  on  the 
ground  that  it  affords  an  inference  that  such  an  act  would 
not  have  been  done,  unless  the  statement  was  true,  or  be- 
lieved to  be  true;  although  such  an  inference  no  doubt 
would  be  raised  in  the  conduct  of  the  ordinary  affi&irs  of 
life,  if  the  statement  were  made  by  a  man  of  veracity;  but 
it  cannot  be  raised  in  judicial  inquiry,  and  if  such  an  argu- 
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meat  were  admissible,  it  would  lead  to  the  indiscriminate 
admission  of  hearsay  evidence  of  all  manner  of  facts. 

Further,  it  is  clear  that  an  acting  to  a  much  greater  ex* 
tent  and  degree,  upon  such  statements  to  a  third  person, 
would  not  make  the  statements  admissible.  For  example, 
if  a  wager  to  a  large  amount  had  been  made  as  to  the  mat- 
ter in  issue  by  two  third  persons,  the  payment  of  that 
wager,  however  large  the  sum,  would  not  be  admissible  to 
prove  the  truth  of  the  matter  in  issue.  You  would  not 
have  had  any  right  to  present  it  to  the  jury  as  raising  an 
inference  of  the  truth  of  the  fact,  on  the  ground  that  other- 
wise the  bet  would  not  have  been  paid — it  is,  after  all, 
nothing,  but  the  mere  statement  of  that  fact,  with  strong  evi- 
dence of  the  belief  of  it  by  the  party  making  it.  Could  it 
make  any  difference  that  the  wager  was  between  a  third 
person  and  one  of  the  parties  to  the  suit  ?  Certainly  not. 
The  payment  by  other  underwriters  on  the  same  policy  to 
the  plaintiff,  could  not  be  given  in  evidence  to  prove  that  the 
subject  insured  has  been  lost,  yet  there  is  an  act  done,  a 
payment  strongly  attesting  the  truth  of  the  statement  which 
it  implies,  that  there  had  been  a  loss.  To  illustrate  this 
point  still  further,  let  us  suppose  a  third  person  had  bet  a 
wager  with  Mr.  Marnden  that  he  could  not  solve  some  ma- 
thematical problem,  the  solution  of  which  required  a  high 
degree  of  capacity;  would  payment  of  that  wager  to  Mr. 
MarsdefCs  banker  be  admissible  evidence  that  he  possessed 
that  capacity?  The  answer  is  certain — it  would  not.  It 
would  be  evidence  of  the  fact  of  competence  given  by  a 
third  party  not  on  oath. 

Let  us  suppose  the  parties  who  wrote  these  letters  to 
have  stated  the  matter  therein  contained — that  is,  their 
knowledge  of  his  personal  qualities  and  capacity  for  busi- 
ness, on  oath  before  a  magistrate,  or  in  some  judicial  pro- 
ceeding to  which  the  plaintiff  and  defendant  were  not  par- 
ties. No  one  could  contend  that  such  statement  would  be 
admissible  on  this  issue,  and  yet  there  would  have  been  an 
act  done  on  the  faith  of  the  statement  being  true,  and  a  very 
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solemn  one,  which  would  raise  in  the  ordinary  conduct  of 
affairs  a  strong  belief  in  the  truth  of  the  statement,  if  the 
writers  were  faith-worthy.  The  acting  in  this  case  is  of 
much  less  importance,  and  certainly  is  not  ^qual  to  the 
sanction  of  an  extra-judicial  oath. 

Many  other  instances  of  a  similar  nature,  by  way  of  illus- 
tration, were  suggested  by  the  learned  counsel  for  the  de- 
fendant in  error,  which,  on  the  most  cursory  consideration, 
any  one  would  at  once  declare  to  be  inadmissible  in  evi- 
dence :  others  were  supposed  on  the  part  of  the  plaintiff  in 
error,  which,  at  first  sight,  have  the  appearance  of  being 
mere  facts  and  therefore  admissible,  though  on  fur|ber  con- 
sideration they  are  open  to  precisely  the  same  pbj^ctiqn. 
Of  the  first  description  are  the  supposed  cases  of  a  letter  by 
a  third  person  to  any  one  demanding  a  debt,  which  may  be 
said  to  be  a  treatment  of  him  as  a  debtor^  being  offered  ^9 
proof  that  the  debt  was  really  due ;  a  note,  congratulating 
him  on  his  high  state  of  bodily  vigopri  being  proposed  as 
evidence  of  his  being  in  good  health ;  bpth  qf  which  sire 
manifestly  at  first  sight  objectionable.  To  the  (at^pr  plw 
belong  the  supposed  conduct  of  the  family  or  relation^  pf  a 
testator,  taking  the  same  precautions  in  his  absence  as  if  hp 
were  a  lunatic :  his  election,  in  his  absence,  to  some  )iigh 
and  responsible  office ;  the  conduct  of  a  physicjan  who  per- 
mitted a  will  to  be  executed  by  a  sick  testator;  thp  comiupt 
of  a  deceased  captain  on  a  question  of  seaworthiness,  who, 
after  examining  every  part  of  the  vessel,  embarked  in  it  with 
his  family; — all  these,  when  deliberately  considered,  are, 
with  reference  to  the  matter  in  issue  in  each  case,  mpre 
instances  of  hearsay  evidence,  piere  stateipents,  not  on 
oath,  but  implied  in,  or  vouched  by,  the  actual  conduct  pf 
persons  by  whose  acts  the  litigant  parties  are  not  tQ  be 
bound. 

The  conclusion  to  which  I  have  arrived  is,  that  proof  of 
a  particular  fact  which  is  not  of  itself  a  matter  in  issue,  but 
which  is  relevant  only  as  implying  a  statement  or  opinion 
of  a  third  person  upon  the  matter  in  isiue^  i$  inadmissible 


TRINITY  VACATION,  VII  WILL.  IV. 

ip  9II  pasea  wber^  such  a  statement  or  opinion,  not  on  oath, 
would  be  of  itself  inadmissible,  and  therefore  jn  this  case, 
the  letters  which  are  offered  only  to  prove  the  competence 
qf  the  testator,  th^t  is,  the  truth  of  the  implied  statements 
therein  ppntained,  wer^  properly  rejected,  as  the  mere  state- 
men^  or  opinion  of  |he  writer  would  pertainly  have  been 
inadmissible.  It  is  true  that  evidence  of  this  description 
has  bet^  received  in  the  {Icclesiastical  Courts.  But  their 
rules  of  evidence  are  pot  the  same  in  all  respects  as  ours: 
some  greater  laxity  may  be  permitted  in  a  court  which  adju- 
dicates bQth  pn  the  Iqw  and  on  the  facts,  and  may  be  more 
safely  trusted  with  the  consideration  of  such  evidence  than 
a  jury  \  and  I  would  observe  also,  that  in  no  instance  has 
the  propriety  of  th^  reception  of  it,  even  in  the  Spiritual 
Cqprts,  been  confirmed  by  the  Court  of  Delegates.  I  do 
not  think,  therefore,  that  we  lire  bPMPd  by  the  authority  of 
the  cases  referred  tp  in  the  Ecclesiastical  Courts. 

The  next  question  is,  whether  there  is  any  evidence  of  an 
apt  dpoe  with  reference  to  these  three  letters,  or  any  of  them, 
tp  repder  their  contents  admissible,  by  way  of  explaining 
that  apt; — I  am  clearly  of  opiniop  that  none  of  them  were 
adpiissible  on  this  ground. 

This  f^cts  stated  on  the  face  of  the  bill  of  exceptions, 
relative  tp  this  point,  are,  that  the  three  letters  were  found 
ppen  and  with  the  seals  broken,  with  other  letters,  after  the 
Jk^k  of  Mr*  Marsden,  in  a  cupboard  under  his  bookcase 
ip  his  private  room,  some  of  which  other  letters  were  in- 
dprsed  in  the  handwriting  of  Mr.  Marsden,  and  some 
ap^wered  by  him,  (which  letters,  so  indorsed  and  answered, 
WPre  received  in  evidence).  The  first  of  the  three  letters 
wsis  written  by  one  Charles  Tatbam,  long  sinpe  deceased, 
who  was  cpusin  of  the  testator,  and  then  in  America;  it 
hpre  date  the  |2tb  of  October,  1784.  There  was  a  draft 
pf  8  let^r  from  Mr.  Marsden,  ip  his  hapdwriting,  amongst 
the  papers  so  fqund,  dated  June  |,  1787,  but  it  contained 
pq  rei^repce  whatever  tfs  Mr.  Tatham*9  letter,  or  any  of  the 
ipatters  piPPtipped  ip  it.    The  secqnd  purported  to  bear 
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date  in  1786,  was  in  the  handwriting  of  the  then  vicar  of 
Lancaster,  addressed  to  Mr.  Marsden,  and  requesting  him 
to  order  his  attorney  to  wait  on  some  persons  therein  named 
on  matters  of  business ;  the  letter  was  indorsed  in  the  band- 
writing  of  Mr.  Marsden's  then  attorney,  who  died  about 
]  80 1 .  The  third  letter  was  in  the  handwriting  of  the  curate 
of  the  place,  long  since  also  deceased. 

The  first  remark  to  be  made  on  this  statement,  and  which 
applies  to  all  the  three  letters,  is,  that  the  place  in  which 
they  were  found  is  not  proved  to  be  that  where  the  testator 
was  in  the  habit,  in  his  lifetime^  of  keeping  the  letters 
addressed  to  him,  which  he  had  opened  and  read,  or  any  of 
his  papers;  nor  is  it  stated  that  they  were  found  immediately 
after  the  testator's  death.  The  time  and  place  of  finding, 
therefore,  afibrd  no  evidence  that  the  letters  were  placed 
there  by  the  testator  in  his  lifetime;  so  far  as  relates  to  the 
place  and  time  of  finding;  the  letters  might  have  been  put 
there  after  the  testator's  death.  But,  passing  by  that  cir- 
cumstance, let  us  suppose  that  they  were  found  immediately 
on  the  testator's  decease,  so  as  to  exclude  any  inference  that 
they  were  placed  there  after  the  testator's  death;  I  cannot 
see  what  evidence  there  is  that  they  were  opened,  ready  and 
placed  there,  by  the  testator^  which  would  be  acts  done  by 
him,  and  which  would  render  the  contents  admissible^  be- 
cause that  circumstance  would  prove  capacity  to  the  limited 
extent  of  his  ability  to  open,  to  read  the  letters,  and  put 
them  by.  In  no  other  way  could  the  contents  be  admissi- 
ble. Now  there  is  no  direct  evidence,  that  is,  evidence  that 
the  testator  was  seen  to  open,  read,  and  deposit  the  letters 
in  that  place;  and  therefore  the  only  question  is,  whether 
those  facts  may  be  inferred  from  the  facts  proved,  that  is, 
from  the  facts  that  the  letters  were  found  instantly  after  the 
testator's  death,  opened,  and  with  the  seals  broken,  in  the 
place  with  other  papers  recognized  by  him.  This  would 
be  a  very  proper  inference  from  those  facts,  on  the  pre- 
sumption that  the  testator  had  capacity  to  transact  business 
of  that  nature;  and  if  there  was  a  cause  relative  to  the  tes- 
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tator*8  property,  in  which  his  capacity  and  competence  were 
not  in  dispute,  and  an  issue  raised  thereon,  whether  he  had 
personal  notice  of  the  contents  of  any  of  the  letters  so  found, 
the  fact  of  finding  them  at  the  time  and  place  supposed 
would  raise  the  inference  of  such  notice,  but  that  would  be 
founded  on  the  presumption,  that,  prima  facie,  every  one  is 
of  competent  understanding  until  the  contrary  is  proved, 
and  that  a  competent  man,  in  that  situation  of  life,  would 
be  able  to  read  and  understand  such  letters.  But  in  this 
case  the  evidence  is  admissible  only  for  the  purpose  of 
proving  capacity,  and  for  no  other  purpose  whatever;  and 
it  seems  to  me  that  the  argument  in  favour  of  admitting  the 
contents  of  the  letters  to  be  read  as  evidence,  proceeds  on 
a  fallacy.  It  is  a  clear  instance  of  the  petitio  ptincipii,  of 
reasoning  in  a  circle,  it  assumes  the  testator  to  be  competent 
in  order  to  raise  an  inference  that  he  was  cognizant  of  the 
contents  of  the  letters,  and  then  makes  use  of  the  presumed 
cognizance  of  the  contents  of  the  letters,  to  prove  that  he 
was  competent.  The  reasoning  proceeds  thus; — because 
he  had  sufficient  ability  to  do  business,  therefore  it  is  to  be 
inferred  that  he  read  and  understood  the  letters ;  and  because 
he  read  and  understood  the  letters,  therefore  he  is  to  be  in- 
ferred to  have  been  of  sufficient  ability  to  do  business. 

It  is,  indeed,  said  by  the  learned  counsel  for  the  plaintiff 
in  error,  that  he  makes  no  assumption  either  way;  he  nei- 
ther assumes  capacity  nor  incapacity,  but  only  draws  an 
inference  from  the  facts  of  the  letters  being  found  open  in 
the  way  described.  But  in  reality,  though  he  professes  to 
make  no  such  assumption,  the  inference  cannot  be  drawn 
at  all  without  making  an  implied  assumption  to  that  effect: 
for  on  what  other  ground  can  you  infer  from  these  facts 
that  the  testator  opened,  read,  and  placed  the  letters  there  ? 
If  he  was  utterly  senseless  and  imbecile  in  mind  and  body, 
you  could  not  infer  that  he  did  so ;  and  it  is  only  because  a 
man,  capable  of  reading  and  doing  business,  would  naturally 
do  such  acts  that  you  could  infer  that  the  testator  did  them; 
that  is  upon  a  presumption  of  competence  such  inference 
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may  be  drawn^  but  not  otherwise.  Nor  can  yOu  use  the 
inference  of  competence  derived  from  other  facts,  vvhich 
appear  upon  the  bill  of  exceptions  to  have  been  proved,  to 
make  these  admissible,  the  only  question  being,  whether 
these  facts  of  themselves  do  conduce  to  prov^  that  compe- 
tence. 

The  argument,  therefore,  that  the  facts  proved  raise  in 
inference  of  competence,  seems  to  me  clearly  to  be  an  as- 
sumption of  the  whole  question.  This  objectioti  applies 
equally  to  the  case  of  Mr.  ilfarfoii's  letter,  though  the  fal- 
lacy in  that  case  is  somewhat  more  disguised.  The  fact  of 
the  attorney's  indorsement  being  on  the  letter,  is  clear  proof 
that  he  had  such  possession  of  it  in  his  lifetime,  as  to  be 
able  to  make  an  indorsement;  but  that  circumstance  does 
not  advance  the  case,  in  reality,  a  step  ftarther.  The  infer- 
ence that  Mr.  Marsden  read  the  letter,  and  finding  a  request 
to  refer  it  to  his  attoniey,  did  so,  and  delivered  the  letter  to 
him,  and  therefore  that  he  was  to  that  extent  competent, 
(which  is  the  only  way  in  which  the  evidence  is  i-elevant  to 
the  issue,)  is  altogethet*  founded  on  the  presumption  of  that 
competence,  and  is  just  as  much  an  instance  of  the  petitio 
principii  as  the  other  to  which  I  have  already  referred. 
You  assume  his  capacity  to  understand  the  contents  of  the 
letter  and  act  upon  them  like  a  man  of  business,  and  infer 
from  that  he  did  understand  the  contents  and  act  upon 
them ;  and  then  you  use  the  facts  so  inferred,  as  proof  of 
that  capacity.  Unless  you  assume  the  testator's  compe- 
tence, the  only  point  to  be  proved,  the  fact  given  in  evidence 
is  not  relative  to  the  issue.  It  is  proved  that  the  letter  was 
addressed  to  the  testator,  was  opened  by  some  one,  and  in 
the  attorney's  hands;  if  this  was  done  by  the  testator,  it  is 
some  little  evidence  of  capacity;  but  unless  you  assume  the 
testator's  capacity,  the  only  matter  to  be  proved,  you  can- 
not draw  an  inference  that  it  was  done  by  him. 

The  first  letter,  that  of  Mr.  Charles  Tatham,  stands  pre- 
cisely on  the  same  footing,  in  this  respect,  with  the  others, 
so  far  as  relates  to  its  being  with  the  testator's  papers,  open, 
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and  with  the  seal  broken^  and  to  the  inference  sought  to  be 
derived  thererroniy  that  it  was  opened  and  read  by  the  tes- 
tator. It  is  impossible  to  contend  that  the  copy  of  Mr. 
Mar$den*n  letter  to  him,  makes  the  contents  of  his  letter 
admissible  by  way  of  explanation^  as  it  is  no  answer  to  it, 
nor  contains  any  reference  whatever  to  -its  contents,  nor  to 
the  subject  of  it.  The  first  letter  cannot  possibly  explain 
the  contents  or  meaning  of  the  second,  nor  can  the  fact  of 
Mr.  Marsden*n  writing  that  letter  raise  any  inference  that 
he  was  cognizant  of  the  contents  of  the  first.  So  far  as  the 
fact  of  writing  that  letter  proves  competencci  the  evidence 
was  admissible  and  admitted. 

I  am  of  opinion,  therefore,  that  the  contents  of  none  of 
the  letters  were  admissible,  and  that  our  judgment  ought  to 
be  fbr  the  defendant  in  error. 

Park  J. — It  is  with  great  reluctance  and  concern  that 
I  give  my  opinion  in  the  present  case;  because,  difl^ering  as 
I  unfortunately  do,  from  three  df  my  very  learned  brothers, 
who  have  now  delivered  their  judgments,  1  cannot  but  feel 
great  doubts  about  the  validity  of  my  own  opinion.  Still  it  is 
my  duty  to  declarle  toy  conscientious  judgment;  and  I  have 
at  least  the  satisfaction  of  not  being  quite  alone  in  the  opi- 
nioti  I  give,  concurring  as  I  do  entirely  with  my  learned 
brother  Gumey,  and  partly  Supported,  as  I  believe  I  shall 
be,  by  the  very  learned  person  who  is  to  follow  me.  I  am 
happy,  too,  to  believe  that  there  is  no  difference  amongst  us 
a^  to  the  principle  or  rule  of  law  which  is  to  govern  this 
case :  the  difference  that  arises  is  upon  the  application  of 
the  fectS  to  that  principle. 

The  question  is,  whether  the  three  letters  mentioned  in 
the  bill  of  exceptions,  or  any  or  either  of  them,  ought  to 
have  been  received  in  evidence  by  my  learned  brother  at  the 
trial?  No  such  letters  were  much  pressed  upon  me  at 
thte  first  trial,  though  I  believe  they  wfere  tendered;  but 
npbti  the  second  trial,  before  my  brother  Gumey,  he  rejected 
them,  or  similar  letters,  and  a  bill  of  exceptions  was  ten- 
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dered  to  him  upon  that  ground.  That  point  came  to  be 
argued  in  this  Court  with  another  exception,  and  as  all  the 
judges  agreed  in  favour  of  the  plaintiff  in  error,  upon  the 
second  exception,  it  was  not  necessary  then  to  decide  the 
first,  the  judges  then  present  not  being  unanimous,  as  I 
lament  they  are  not  unanimous  now.  The  point  now,  as  it 
was  argued  formerly,  was  as  to  the  admissibility  of  certain 
letters  written  to  the  testator  by  respectable  persons  now 
deceased,  well  acquainted  with  the  testator,  which  ought  to 
be  laid  before  the  jury,  to  shew  in  what  manner  the  testator 
was  treated  by  the  letter  writers;  and  such  treatment  ought 
to  be  shewn  in  order  to  disprove  his  alleged  imbecility. 
I  adopt  the  rule  laid  down  in  the  King's  Bench,  (6th  Nevile 
and  Manning,  146,)  that  it  ought  to  appear  that  some  act, 
(that  Court  admitting  that  the  least  act  done  by  the  testator 
would  be  suflScient,)  that  some  act  done  by  the  testator, 
with  reference  to  the  letters,  would  have  made  them  evi- 
dence, for  such  act  could  not  properly  be  explained  without 
reference  to  them;  and,  if  received,  no  rule  of  law  could 
have  prevented  their  full  effect  from  being  produced  on  the 
minds  of  the  jury.  To  all  that  I  accede,  and  I  insist  that 
some  act  was  done  by  him,  as  to  all  the  three  letters  in  con- 
troversy, but  most  assuredly  as  to  one  of  them. 

In  the  outset  it  must  be  remarked,  that  the  date  of  these 
letters  is  very  remote,  one  of  them  being  fifty-three  years 
old,  another  fifty-one,  and  another  near  forty  years  old. 
I  am  not  prepared  to  say,  if  these  letters  had  been  very  mo- 
dern, and  the  supposed  insanity  had  recently  taken  place, 
there  might  not  have  been  more  ground  of  suspicion;  in- 
deed, probably  modem  letters  could  not  be  at  all  received, 
especially  if  the  writers  of  them  were  alive.  But  in  this 
case,  the  party  now  appealed  against,  denied  the  testator's 
competency,  alleging  his  entire  natural  incapacity  it  natini^ 
tate. 

This,  I  own,  seems  to  me  opening  so  wide  a  space  for 
investigation,  admitting,  on  the  one  hand,  treatment  of  per- 
sons who  considered  him  weak  and  an  idiot,  and  I  think,  on 
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the  other,  there  ought  to  be  admitted  the  expressions  be 
used,  and  his  manner  of  conducting  himself,  and  also  the 
manner  in  which  he  was  received,  treated  and  dealt  with  by 
respectable  and  honourable  persons,  at  a  time  long  before, 
years  before,  nay,  nearly  half  a  century  before  any  question 
arose  respecting  a  will,  excluding  thereby  all  possibility  of 
fraud  or  collusion.  Upon  this  subject,  the  passage  referred 
to  from  Mr.  Starkie'a  invaluable  work,  and  which  is  well 
supported  by  the  authority  of  cases,  is  not  inapplicable  to 
the  present  discussion.  ''  It  seems  to  follow,  (says  this 
learned  author,)  that  all  the  surrounding  facts  of  the  trans- 
action, or,  as  they  are  usually  termed,  the  res  gestie,  may  be 
submitted  to  a  jury,  provided  they  can  be  established  by 
competent  means,  and  afford  any  fair  presumption  or  infer- 
ence as  to  the  question  in  dispute,  for  so  frequent  is  the 
fiailure  of  evidence,  from  accident  or  design,  and  so  great  is 
the  temptation  to  the  concealment  of  truth,  and  misrepre- 
sentation of  facts,  that  no  competent  means  of  ascertaining 
the  truth  can  or  ought  to  be  neglected,  by  which  an  indivi- 
dual would  be  governed,  and  on  which  he  would  act  with 
a  view  to  his  own  concerns  in  ordinary  life.'' 

Taking  this  then  to  be  a  sensible  rule,  let  us  see  whether 
competent  means  have  not  been  rejected,  as  evidence  to  shew 
the  opinion  of  all  those  honourable  persons  by  whom  he 
was  surrounded,  and  who  treated  him  as  a  sane,  and  though 
not  a  bright,  yet  a  man  competent  to  the  ordinary  concerns 
of  life.  It  seems  to  me  impossible  to  suppose  that  persons 
of  character  and  intelligence,  who  were  well  acquainted 
with  him,  wrote  such  letters  to  him  as  they  would  not  have 
addressed  to  any  but  a  person  whom  they  supposed  to  be 
of  a  sound  mind,  and  this  covering  the  period  in  which  he 
is  said  to  be  unfit  for  associating  with  the  general  class  of 
men,  with  whom  his  station  in  life  would  otherwise  entitle 
him  to  associate. 

The  first  material  letter  which  was  rejected,  was  one 
from  Charles  Tatham,  the  testator's  cousin,  dated  from 
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Americai  as  long  ago  as  the  year  1764|  the  contents  of 
which  hate  been  much  commented  upon.  (His  lordship 
here  read  the  letter.)  This  letter  was  marked,  as  the  bill 
of  exception  states,  with  the  Lotiddn  post  tnark,  as  a  ship 
letter^  and  was  in  the  handwriting  of  Charles  Tatham» 

Let  it  be  obser?ed|  and  I  think  it  a  most  material  cir- 
cumstance, that  amongst  the  papers  of  the  testator  was 
found,  as  appears  by  the  bill,  a  draft  or  copy  of  a  letter  from 
the  testator  to  the  said  Charles  Tatham^  in  the  handwriting 
of  the  testator,  which,  though  not  an  answer  to  the  former, 
being  written  threb  years  after,  shew  that  a  correspondence 
was  going  on  between  these  two  cousins.  (His  lordship 
then  read  the  copy  of  the  letter  from  Mr.  Marsdm  to 
Charles  Tatham.) 

This  ietteri  I  think,  is  an  important  one,  because  it  seems 
to  me  impossible  that  any  man  could  read  this  letter,  written 
by  Mr.  Marsden  himself,  ft  period  of  fifty  years  from  the 
time  I  am  nlaking  these  observations^  and  suppose  that  a 
man  could  have  written  such  a  letter  as  this,  who  had  not 
some  intelligence  about  him.  In  this  letter  he  refers  to  a 
letter  he  had  written  bteft>re  to  his  cousin,  ft  \t  a  sort  of 
gossiping  letter^  but  giving  him  ah  account  of  his  ftiends 
in  England,  that  dtie  of  his  ftiends  is  going  to  be  married, 
and  that  his  aunt  was  likely  to  die.  It  shews  that  he  had 
an  intelligetit  mind,  in  My  hutnblfe  judgttietit,  and  if  this  be 
not  an  acting  betweeh  correspondents,  1  know  not  what  is. 

For  the  present  I  pass  over  Mr.  Marton'^  letter,  the  vicar 
of  Lancaster,  though  anterior  ill  point  of  date  to  the  one  I 
am  about  to  mention,  namely,  that  of  Mr.  Elltrshavb,  a 
clergyman  of  the  Church  of  England.  This  letter  is 
dated  in  1799*  and  I  cannot  bring  my  mind  to  believe  that 
ally  man  of  that  sacred  function  coiild  write  such  a  letter, 
expressive  of  such  sentiments  of  the  piety  and  benevolence 
of  the  person  to  whom  it  was  addressed,  by  dM  Ivho  for 
years  had  been  bis  spiritual  pastor  and  gnidei  and  who, 
b^ing  about  to  quit,  t>r  having  actually  quitted  his  charge. 
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mast  hare  beetl  the  vilest  hypocrite  to  write  such  a  letter, 
without  one  secular  motive  to  serve  in  doing  so. 

Bat  what  are  we  to  say  to  the  rejection  of  the  letter  of 
the  Rev.  Mr.  Morton^  dated  as  long  ago  as  1786.  He  lived 
nine  miles,  or  more,  from  the  testator.  He  was  vicar  of 
Lancaster ;  the  last  man  in  the  world,  we  should  suppose, 
to  write  to  an  idiot ;  and  he  writes  a  letter  and  sends  it  to 
Mr.  Marsden  upon  fttistness,  and  on  business  merely  request- 
ing him  to  attend,  dr  order  his  attorney  to  attend  a  meeting, 
and  propose  some  terais  of  agreement. 

Now  Mr.  Marsden*8  attorney,  Mr.  Barroiv,  who  was 
afterwards  a  barrister,  lived  at  Lancaster,  some  mile^  from 
Wennington,  where  Mr.  Marsdenihen  lived,  and  we  find  Mr. 
Barrow's  indorsement  upon  it;  so  that  he  must  have  gone 
to  Mr.  Marsden  on  being  sent  fot*,  or  Mn  Mitrsden  to  him, 
to  do  the  needfhl.  But  it  is  doubted  by  the  defendant  in 
error,  whether  Mr.  Marsden  ever  read  it.  The  date  of  the 
letter  is  the  20th  of  May,  and  that  is  the  same  date  in  the  in- 
dorsement by  Mr.  Barrow ;  and  as  the  letter  is  directed  to 
Mr.  Marsden,  at  Wennington,  and  Mr.  Barrow  living  sotne 
miles  off,  at  Lancaster)  it  mtist  have  been  sent  that  very 
day  to  Mr.  Barrow  \  and  why  are  we  to  suppose  that  some 
person,  at  that  distant  period,  half  il  centtiry  froiti  this  time, 
opened  that  letter  and  sent  it  to  Mr.  Barrow,  unknbwn  to 
Mr.  Marsden,  and  foisted  it  in  amongst  other  papers,  to 
furnish  evidence,  hfllf  a  century  Hfterwards,  tb  festbblish  a 
will  which  did  not  then  exist,  and  did  not  exist  till  1822, 
nor  the  codicil  till  1825  ?  If  these  are  not  acts  of  i-ecogni- 
tion  as  laid  down  by  the  Court  of  King's  Bench,  I  know  not 
what  other  acts  can  be  so  considerlsd. 

But  it  is  said,  the  testator  has  done  tio  act  tipon  it—  I 
deny  thai :  first  of  all,  I  have  mentioned  the  length  of  time 
since  which  these  letter^  were  writteh ;  two  of  them  above 
fifty  years  ago,  one  of  them  tiearly  forty  years  Since.  Where 
were  they  found  ?  With  other  papers,  in  a  cupboard  under 
his  bookcase,  in  his  privdte  room,  and  the  letter^  hlid  all 
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beeu  opened.  It  is  not  stated  that  the  cupboard  was  open 
to  all  the  world,  or  that  his  private  room  (for  so  the  bill  of 
exceptions  calls  it)  was  accessible  to  all  intruders  :  it  must 
be  considered  as  his  place  of  deposit.  The  seals  of  all 
were  broken ;  and  one  cannot  believe  but  that  they  were  read 
and  laid  by.  An  idiot  never  would  have  done  so ;  he  would 
have  thrown  them  aside.  I  have  heard  it  stated,  and  I  be- 
lieve it  to  be  so,  that  such  letters  as  these  would  have  been 
received  in  the  Ecclesiastical  Courts,  but  I  cannot  get  at 
sufficient  evidence  to  enable  me  to  found  ray  opinion  upon 
their  practice,  and  therefore  I  do  not  It  has  been  said 
indeed,  that,  even  if  it  were  so,  their  rules  of  evidence  are 
different  from  ours.  It  may  be  so,  but  if  so,  I  lament  that 
in  the  same  country,  though  the  rules  of  practice  and  form 
in  different  courts  may  differ,  the  substantial  rules  of  evi- 
dence should  vary.  Here,  however,  I  have  declared  my 
own  opinion  upon  the  rules  of  our  own  law,  but  with  great 
doubt  and  hesitation,  on  account  of  the  opinion  of  those 
opposed  to  me,  and  it  must  be  recollected  that  all  fraud  is 
excluded.  I  also  lament  with  deep  concern,  that  this  sort 
of  evidence  has  been  pressed,  because,  having  been  the 
first  common  law  Judge  to  try  this  cause,  about  six  or  seven 
years  ago,  when  such  evidence  I  believe  was  tendered  to 
me,  though  not  pressed,  it  does  appear  to  me,  that  the 
admission  or  non-admission  of  such  letters  as  these  was  a 
feather  in  the  scale  of  justice.  However,  I  am  bound  to 
declare,  in  my  serious  and  conscientious  opinion,  that  such 
letters,  under  the  circumstances,  should  have  been  received. 
But  I  must  say,  humbly,  that  the  rejection  of  the  letters 
has  been  supported  upon  a  variety  of  conjectures  and  sup- 
positions wholly  unfounded,  imputing  fraud  to  persons  who 
hardly  existed  at  the  time  those  letters  were  written ;  and 
therefore  I  am  of  opinion,  the  judgment  of  the  Court  of 
King's  Bench  ought  to  be  reversed. 


TiNDAL  C.  J. — The  question  raised  upon  this  bill  of 
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exceptions  is,  whether  three  letters  therein  set  forth,  or  any 
of  them,  ought,  under  the  circumstances  stated  in  the  bill  of 
exceptions,  to  have  been  held  by  the  learned  judge  who 
tried  the  cause,  to  be  admissible  as  evidence  before  the 
jury,  on  a  question  of  the  competence  of  the  party  to  whom 
such  letters  were  addressed,  and  the  conclusion  at  which 
my  mind  has  arrived  is,  that  one  of  those  letters,  namely, 
that  which  was  written  by  Mr.  Oliver  Martou,  the  vicar  of 
Lancaster,  ought  to  have  been  held  admissible,  and  its  con- 
tents to  have  been  submitted  to  the  consideration  of  the 
jury,  but  that  the  other  two  letters  were  properly  rejected. 

The  question  to  be  determined  by  the  jury  was,  whether 
or  not  the  testator  John  Martden  was  and  had  been  from  the 
time  be  attained  his  full  age  in  1 779;  and  down  to  and  at 
the  time  of  his  making  his  will  and  codicil,  in  the  years 
1829  and  1825  respectively,  a  person  of  sane  mind  and 
memory  capable  of  making  a  will  ? 

In  order  to  determine  that  question,  I  conceive  all  that 
was  said,  written,  or  done  by  the  testator  himself  at  any 
time  during  such  period,  was  the  most  direct  and  the  best 
evidence  to  ascertam  the  state  of  his  understanding,  and  that 
the  next  in  degree,  because  intimately  connected  with  it, 
would  be  all  that  was  said  to  him,  written  to  him,  and  done 
to  him,  during  the  same  period,  by  his  friends  and  others 
who  had  access  to  him ;  provided  always,  that  what  was  so 
said,  written,  or  done  to  him  by  others,  is  shewn  to  have 
come  home  to  his  actual  knowledge,  but  I  consider  this 
condition  to  be  indispensible,  as  to  the  admissibility  of  this 
second  class  of  evidence ;  for  as  to  what  was  said  by  others, 
but  not  heard  by  the  party  whose  understanding  is  the  sub- 
ject-matter of  inquiry,  or  written  by  others,  but  which  never 
reached  him ;  or  done  by  others,  but  never  known  by  him 
to  have  been  done :  it  appears  to  me  that  such  speaking, 
or  such  writing,  or  such  acting,  can  amount  to  no  more 
than  an  expression  of  the  opinion  of  the  speaker,  or  the 
writer,  or  the  actor,  and  that  such  opinion,  not  having  been 
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18S7.     •  gi?en  upon  oatby  V^^  not  beiog  subjected  to  cross-eiamina- 
**~*^^^^^      tiqn,  as  to  tbe  groupds  upoq  which  it  was  ofiginally  formed 
9.  or  coqtiqued,  cannot  upon  that  account  b^  deemed  admis- 

^^  siblfs  in  evidence.  I  cannot,  therefore,  accede  to  the  posi- 
Tatham.  tioq  which  has  b^en  contended  for  by  the  learned  counsel 
on  the  part  pf  the  plaintiff  in  prror,  that  mere  treatment  of 
the  party  by  others  without  or  beyond  the  reach  of  the 
knowledge  of  the  party  himself,  or,  as  it  was  sometimes 
eypreseedi  conduct  of  Qihers  iowards  kimM  although  not 
amounting  to  conduct  to  himself ^  can  form  a  legitimate  or 
admissible  species  of  evidence ;  evidence  of  that  description 
may  have  b^en  held  admissible  in  questipns  relating  to  the 
statuM  of  mind,  or  competency  of  a  testator  before  Ecclesi- 
astical tribunals ;  those  courts  perhaps,  and  not  improperly, 
may  have  ellowed  evidence  of  the  manner  in  which  a  person 
has  been  trented  by  his  friends  and  others,  without  inquiring 
whether  those  modes  of  treatment  came  hom^  to  the  un- 
derstanding of  the  testator.  But  in  an  Ecclesiastical  Court 
the  same  persons  are  judges  both  of  thp  law  and  the  fact, 
and  their  experience  and  sagacity  may  be  sufficient  to  pre- 
vent any  injurious  consequences  from  a  class  of  evidence 
which  approaches  so  closely  to,  if  it  is  not  in  fisict  mere 
opinion  of  the  witness,  by  giving  such  testimony  no  more 
weight  than  i(  really  deserves.  But  our  rules  of  evidence 
are  calculated  for  trials  before  popular  tribunals,  and  one  of 
the  firpt  ply^cts  of  the  law  of  evidence  in  those  courts  is, 
to  exclude  the  admisi^ion  of  apy  evidence  which  may,  by 
ppssibilityi  mislead  the  understanding  pf  the  jury. 

I  therefpre  consider  such  treatment  only  of  a  person  by 
bis  friends  or  others  to  be  admissible  in  evidence,  npoo  a 
qneftipn  concerning  his  competencyi  as  appe^rf  to  have 
cpme  homp  to  bis  understanding,  and  upon  which  he  has 
been  shewn  in  some  degree  to  have  acted ,  for,  after  all,  it 
is  not  the  treatment  itself  which  is  of  apy  value,  but  the 
mode  in  which  the  party  conducts  himself  when  such  treat- 
m^pt  takps  pUpe.    Jt  is  not  whsit  the  third  person  does,  or 
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8978,  or  writes,  which  furnishes  of  itself  any  indication  of 
the  state  of  mind  of  the  party  respecting  whom  the  inquiry 
is  ofade,  but  what  such  party  himself  does,  or  says,  or 
writes,  or  bow  he  conducts  or  bears  himself  on  the  occa- 
sion; for  even  his  refusal  to  act^  or  his  silence,  may,  in 
some  instances  apd  on  some  occasions,  furnish  evidence  as 
strong  upon  the  state  of  his  mind,  and  speak  as  loudly  and 
intelligibly  as  any  act  or  answer  however  direct,  and  this 
I  take  to  be  in  effect  the  rule  laid  down  by  the  Court  of 
King's  Bench  upon  a  motion  for  a  new  trial  in  this  very 
cause,  the  decision  of  which  is  reporte4  in  6th  Nevile  and 
Mannings  133,  and  with  which  I  entirely  concur;  and  I  can- 
not frame  to  myself  any  other  general  rule  that  is  equally 
intelligible,  and  capable  of  application  to  the  infinitely 
various  modes  and  questions  of  evidence  which  must  neces- 
sarily arise  and  present  themselves  qn  such  a  subject  of 
inquiry. 

The  question,  therefore,  I  consider  to  be  reduced  to  this, 
whether,  taking  into  consideration  the  sevefal  circumstances 
stated  in  the  bill  of  exceptions  as  to  the  finding  of  these 
letters,  and  the  evidence  contained  therein  of  the  dealing 
with  these  letters  or  their  contents  by  the  testator  in  his 
lifetime,  the  judge  was  right  in  rejecting  all  of  them  as  in* 
admissible  I 

In  considering  this  q^estion,  the  first  thing  to  be  observed 
is,  we  have  no  right  to  import  into  the  case  any  si|spicion 
of  fraud,  either  with  respect  to  the  place  in  which  these 
letters  were  found  deposited,  the  tim^  at  which  they  were 
first  discovered,  or  the  facts  attending  their  discovery ;  fraud 
of  any  kind  is  not  to  be  surmised,  but  must  be  expressly 
found;  and  if  the  reasoning  upon  the  facts  stated  in  the  bill 
of  exceptions,  is  to  be  allowed  in  any  manner  to  receive  a 
bias  or  colouring  from  a  suspicion  of  fraud,  where  the  pre- 
cise £ftcts  to  support  such  fraud  are  not  stated,  the  minds 
of  no  two  individuals  can  expect  to  arrive  at  the  fame 
result  froqn  the  same  premises.    The  facts  attending  the 
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finding  of  these  letters,  might  undoubtedly  have  been  stated 
with  more  precision  and  accuracy ;  but  I  take  the  result  of 
the  statement  to  be,  that  these  letters  were  found  in  a  place 
where  the  testator  usually  kept  his  letters  and  papers  in  his 
lifetime,  for  they  were  found  with  many  letters  addressed  to 
him  by  various  persons,  of  dates  extending  over  a  consider- 
able period  of  time,  at  the  very  least  from  1784  to  1799> 
and  with  other  papers  of  the  testator,  so  that  the  reasouable 
inference  is,  that  this  was  his  usual  place  of  deposit  of  let- 
ters and  papers^  and  a  cupboard  under  his  bookcase,  m  his 
private  room,  being  a  place  not  unusual  for  the  safe  custody 
of  letters  and  papers.  As  to  the  time  at  which  they  were 
discovered,  the  bill  of  exceptions  is  silent ;  the  reasonable 
inference  therefore  is,  that  they  were  found  at  the  time 
when  such  matters,  according  to  the  usual  course  of  busi- 
ness and  ordinary  experience,  are  searched  for  and  found; 
that  is,  at  such  short  and  reasonable  time  after  the  death  of 
the  testator  as  is  sufficient  to  arm  the  personal  representative 
with  an  authority  to  search  and  examine  the  papers  of  the 
deceased. 

Now,  taking  the  three  letters  into  consideration,  and 
applying  to  them  that  test  before  adverted  to,  namely, 
whether  there  is  sufficient  evidence  to  shew  that  they  came 
to  the  hands  and  knowledge  of  the  testator,  or  that  there 
was  any  dealing  with  them  on  his  part,  as  with  letters  that 
actually  came  to  his  hands,  I  think,  with  respect  to  the  first, 
i.e.  the  letter  of  the  date  of  the  12th  of  October,  1784,  the 
learned  judge  was  right  in  holding  that  it  was  not  admissible. 
It  is  stated  in  the  bill  of  exceptions,  that  to  some  of  the 
letters  answers  had  been  written  and  sent,  of  which  copies 
bad  been  preserved  in  his  own  band-writing,  and  that  others 
were  indorsed  by  him  in  his  hand-writing,  by  which  I  un- 
derstand that  the  name  of  the  writer,  or  the  date  of  the 
letter,  or  both,  were  put  upon  it.  But  that  as  to  the  letter 
in^question,  it  had  neither  of  these  indicia,  from  which  any 
inference  could  be  drawn  that  it  had  been  actually  submitted 
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to  hiB  mind,  or  that  he  had  ever  read  it  at  all.  All  that  ap- 
peared was,  that  it  was  open  and  that  the  seal  was  broken; 
and  although  it  appears  that  another  letter  was  afterwards 
sent  to  him  from  the  same  relative  who  wrote  the  letter  now 
under  discussion,  to  which  he  returned  an  answer  of  the  date 
of  the  1st  of  June  1787,  yet  this  subsequent  correspond- 
ence does  not  impress  my  mind  with  the  convicion,  that 
the  particular  letter  in  question  must  necessarily  have  come 
to  his  knowledge,  or  that  he  exercised  his  understanding 
upon  it  The  same  observation  applies  still  more  strongly 
to  the  letter  from  Mr.  Elkrshaw,  of  the  date  of  the  3d  of 
October,  1799,  as  it  wants  even  the  confirmation  and  sup- 
port arising  from  the  subsequent  correspondence  between 
the  parties,  which  the  first  letter  possesses. 

But  with  respect  to  the  letter  dated  the  SOth  of  May, 
1786,  and  written  by  Mr.  Oliver  Marion  to  the  testator,  I 
think  there  are  circumstances  extrinsic  of  the  letter  itself, 
which  shew  that  the  letter  had  come  to  the  testator's  know- 
ledge, and  that  he  had  exercised  so  much  understanding 
upon  it  as  was  sufiicient  to  have  authorized  its  admission  to 
the  jury,  and  that  it  ought  accordingly  to  have  been  sub- 
mitted to  their  consideration.  This  letter  was  addressed  to 
the  testator  at  Wennington,  where  he  resided  at  the  date  of 
the  letter.  It  was  found  amongst  the  other  letters  and 
papers,  after  the  testator's  decease,  at  Hornby  Castle,  the 
place  where  he  resided  at  his  death.  So  far  as  the  evidence 
goes,  the  letter  must  be  taken  to  have  been  brought  there 
either  by  himself  or  by  his  orders,  with  his  other  letters,  for 
no  ground  is  laid  in  the  bill  of  exceptions  for  the  inference, 
tliat  it  was  brought  there  by  any  indirect  means,  or  for  any 
indirect  purpose.  The  letter  recommends  that  the  attorney 
of  Mr.  Manden  should  wait  on  Mr.  Atkinson  or  Mr.  Wat^ 
Unson,  respecting  a  dispute  mentioned  therein,  and  that  a 
case  should  be  settled  by  Mr.  Mar$den*s  and  their  attomies. 

This  letter  is  found  in  the  place  and  at  the  time  before 
commented  upon.     It  is  found  open  and  with  the  seal 

VOL.  II.  A  A 


351 


18S7. 


CASE  IN  THE  EXCHEQUER  CHAMBER, 

broken,  and  indorsed  in  the  band-writing  of  Mr.  Jamt$ 
Barrow^  wbo  was  at  tbat  time  bis  attorney,  and  with  the 
date  and  name  of  the  writer. 

The  letter,  therefore,  must  have  got  into  the  hands  of  the 
attorney  of  the  testator,  the  very  person  who,  from  its  con* 
tents,  was  not  only  the  most  proper  person,  but  the  only 
person  in  whose  hands  it  should  be  placed. 

The  question  is,  whether,  the  circumstances  stated  in  the 
bill  of  exceptions,  shew  a  reasonable  ground  for  the  judge 
to  be  satisfied  that  this  letter  must  have  reached  the 
attorney's  hands  through  the  instrumentality  in  any  way  of 
the  testator, — whether  in  any  way  he  had  acted  upon  it  i 
For  if  there  was  reasonable  ground  for  such  opinion,  then 
the  letter  should  not  have  been  withheld  from,  but  should 
have  been  submitted  to  the  jury,  as  one  out  of  the  numerous 
facts  upon  which  their  determination  should  be  fouuded. 

Now  it  appears  to  me,  as  I  have  before  observed,  that 
in  the  determination  of  this  point,  all  suspicion,  or  surmise 
of  fraud,  is  to  be  carefully  kept  out  of  view,  and  the  several 
facts  stated  in  the  bill  of  exceptions  are  to  be  treated  as  if 
they  occurred  in  the  course  of  a  real  and  genuine  transac- 
tion. I'Ke  bill  of  exceptions  states  no  fraud,  because  none 
appeared  at  the  trial,  and  consequently  the  judge  who  is  to 
determine  upon  the  admissibility  of  the  evidence,  is  not 
at  liberty  to  presume  any.  The  first  point  to  be  observed 
is,  that  the  letter  gets  to  Mr.  Marsden,  the  testator,  for  to 
him  it  is  addressed  at  Wennington,  where  he  then  lived,  and 
with  his  other  letters  and  papers  it  is  found  after  his  death, 
open,  and  with  the  seal  broken.  In  the  next  place,  it  ap- 
pears that  it  did,  in  some  way  or  other,  come  into  the  hands 
of  Mr.  James  Barrow ,  the  attorney  of  Mr.  Marsden,  the 
very  person  to  whose  consideration  it  was  to  be  submitted, 
according  to  the  directions  of  the  letter  itself. 

This  is  the  inference  that  is  naturally  to  be  drawn  from 
the  circumstance  of  the  indorsement  having  been  made  by 
him,  for,  upon  what  ground  can  it  be  said  that  the  indorse- 
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nient  is  found  to  be  made  vpon  this  letter  in  the  hand- 
writing of  Mr.  Barrow,  and  the  indorsement  on  all  the  other 
letters  (such  as  are  indorsed)  in  the  hand-writing  of  Mr. 
Marsden,  except  that  this  particular  letter  was^  by  the  sub-* 
ject^matter  of  it,  required  to  come  to,  or  to  be  put  into  the 
bands  of  Mr.  Jiarrvw? — m  circumstance  which  did  not 
apply  to  any  of  the  others.  Now  this  letter  could  only  get 
into  the  hands  of  Mr.  Barrow  (without  the  supposition  of 
fraud,  which  is  always  to  be  excluded,  where  none  is 
suggested,)  in  two  ways,  dther  by  the  sending  of  the  letter 
by  Mr.  Marsden  to  Mr.  Barrow,  and  his  returning  it  back 
again,  or  by  Mr.  Bairow  taking  it  with  the  assent  of  Mr. 
Marsden f  and  again  returning  it  to  Mr.  Marsden,  In  any 
other  way  there  must  have  been  contrivance  or  unfair  deal- 
ing with  the  letter,  on  the  part  of  Mr.  Bartow  or  some 
other  persons ;  and  if  the  letter  was  forwarded  by  either  of 
those  means,  it  denotes  a  dealing  with  the  letter  by  Mr. 
Marsden,  which  makes  it  admissible  evidence  for  the  jury. 
The  objection  against  this  mode  of  reasoning  appears  to  be 
raised,  that  it  is  in  the  nature  of  a  petitio  principii,  or  an 
assumption  of  the  very  thing  which  is  to  be  proved,  viz. : — 
the  rationality  of  Mr.  Marsden ;  but  I  cannot  feel  the  full 
weight  of  this  objection.  The  judge  who  presides  at  the 
trial,  by  admitting  this  evidence,  is  not  determining,  nor  has 
he  any  right  to  determine,  the  question  of  the  competency 
of  the  testator.  That  is  the  question  which  the  jury  are  to 
decide,  after  the  termination  of  a  long  course  of  conflicting 
evidence.  All  the  judge  has  to  determine  is,  whether  a 
particular  piece  of  evidence  is,  at  a  particular  period  of  the 
cause,  admissible  for  the  consideration  of  the  jury,  as  the 
matter  then  stands ;  that  is,  with  respect  to  this  letter,  whe- 
ther there  is  reasonable  evidence  to  satisfy  his  mind  that  it 
came  to  the  testator,  and  that  he  exercised  some  act  of 
judgment  or  understanding,  though  in  ever  so  small  a  de- 
gree^  upon  it :  and,  as  it  strikes  my  mind  that  the  evidence 
fully  justifies  such  inference,  I  think  this  letter  ought  to 
have  beeu  admitted. 

A  A  2 


853 


18^. 


364 


1887. 


WftlCBT 

9. 

Dob 

d. 

Tatham. 


CASE  IN  THE  EXCHEQUER  CHAMBER. 

I  cannot,  in  conclusion,  but  express  my  regret  that  the 
production  of  these  letters  was  made  so  strong  a  point  at 
the  trial  of  the  cause,  for  either  their  admission  or  their 
rejection  must  endanger  the  verdict,  whilst  at  the  same 
time  it  is  obvious  that  their  production  or  their  absence 
would  have  very  little  effect  indeed  upon  the  minds  of  the 
jury.  But  as  the  parties  have  thought  proper  to  raise  the 
question,  I  am  bound  to  give  my  opinion  as  it  is  formed, 
upon  the  facts  stated  in  the  bill  of  exceptions;  and  I  think, 
upon  those  facts  the  inference  is,  that  the  letter  of  Mr. 
Marton  reached  the  testator,  to  whom  it  was  addressed, — 
that  it  was  acted  upon  by  him, — and  consequently  that  it 
ought  not  to  have  been  rejected  at  the  trial ;  and  on  this 
ground,  I  think  the  judgment  ought  to  be  that  of  a  venire 
de  novo. 

Judgment  affirmed. 
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IK   THE   FIRST   TEAR   OF   THE    REIGN   OF    VICTORIA. 


The  Judges  in  Banc  this  Term  were, 
Ix)rd  Denman  C.J.  Williams  J. 

PaTTESON    J.  COLEBIDGE   J. 

In  the  Bail  Court,  ^ 

LlTTLBDALS  J. 


Ex  parte  the  Churchwardens  and  Overseers  of  the 

Parish  of  Bboseley.  JJ^J^; 

Upon  an  examination  of  one  Thomas  Smith  before  two  The  copy  of 
justices,  an  order  was  made  for  the  removal  of  Mary  tion  went  with 
Mason,  widow,  and  her  four  children,  from  the  parish  of  &"  order  of 
Broseley,  in  the  county  of  Salop,  to  the  parish  of  Eaton,  that  the' hiring 
in  the  same  county.  and  service 

rrt  -  ,  .  ^oo«^  place  in 

The  evidence  of  Thomas  Smith,  as  stated  in  the  copy  of  isiS;  but  at 

his  examination  sent  by  the  parish  of  Broseley  in  pursuance  Jj^ap^"^  ^ 
of  the  5  &  6  fVill.  4,  c.  76,  s.  79,  was  as  follows :— *'  In  against  this 
1813  I  occupied  a  farm  at  W.,  in  the  parish  of  Eaton,  same  witness 
About  three  days  before  Shelton  May  Fair  Feast,  I  hired  f^af***  that  the 
Edward  Mason,  the  late  husband  of  the  pauper  Mary  service  took 
Mason,  to  be  my  servant;  and  he  requested  that  I  would  P'*^®  in  1810, 
allow  him  to  see  the  fair,  and  he  promised  to  come  into  1813:  the  sea- 
my service  on  the  fair  night,  which  he  did,  and  remained  in  Jhlg'^a,  J^  "^ 
my  service  in  the  said  parish  of  Eaton  for  one  whole  year,  fntal  variance 

and  I  paid  him  his  full  wages  for  the  same."    The  parish  ^^nt  stated  in 

the  copy  of 
the  examination,  and  qaashed  the  order.    The  Court  of  K.  B.  refused  a  mandnnius  to 
rehear  the  appeal,  as  the  sessions  had  decided  that  evidence  of  the  Settlement  in  1810 
was  inadmissible. 

SembU,  that  the  decision  of  the  sessions  was  right,  as  the  81st  sect,  of  4  &  5  WUl,  4, 
c.  76,  with  regard  to  the  ejiamiuations  and  notices,  ought  to  be  strictly  construed. 
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1837.        of  Eaton  appealed  against  the  order  of  removal*  and  stated 
-  in  their  notice  as  the  ground  of  appeal,  **  that  there  was  in 

fiRos£LiT.     fact  no  such  hiring  or  service  for  a  year  as  in  the  examina- 
tion of  Thomas  Smith  in  this  case  is  stated.'* 

Upon  the  appeal  being  heard  at  the  Shropshire  Mid- 
summer quarter  sessions,  Thomas  Smith,  upon  being  called 
for  the  respondents,  stated  that  the  hiring  took  place  in 
1810|  and  not,  as  he  had  previously  stated,  in  1813.  The 
sessions  thought  this  was  a  fatal  variance  from  the  settle- 
ment stated  in  the  examination,  and  quashed  the  order. 

Archbold  now  moved  for  a  mandamus  to  the  justices  at 
quarter  sessions  to  enter  continuances  and  hear  the  appeal. 
The  sessions  in  this  case  have  decided  the  question 
without  hearing  the  evidence  which  was  tendered.  It  is 
true  that  sect.  81  of  the  New  Poor  Law  Act  does  not 
allow  evidence  to  be  gone  into,  on  the  hearing  of  an 
appeal,  of  any  other  grounds  of  removal  than  thoae  which 
are  set  forth  in  the  examination.  But  the  grounds  of  re- 
moval attempted  to  be  shewn  in  this  case  were  the  same  as 
those  set  forth  in  the  examination;  via.  a  hiring  and  service 
of  the  pauper's  husband  in  Eaton ;  the  only  variance  is  in 
the  date.  That  is  not  an  error  of  substance,  nor  suffi- 
cient to  authorize  the  decision  of  the  sessions*  The  notices 
and  copies  of  the  examinations  directed  to  be  sent  by  this 
act,  assimilate  themselves  to  the  bills  of  particulars  accom- 
panying declarations  in  the  superior  Courts.  It  is  true 
when  particulars  of  demand  are  delivered,  parties  are  not 
allowed  to  give  any  evidence  out  of  them ;  but  the  error  of 
a  mere  date  has  never  been  allowed  to  preclude  the  plain- 
tiff from  going  into  his  case.  This  appears  clearly  by  the 
instances  collected  in  1  Tidd,  5999  (9th  ed.)  Some  cases 
have  been  already  decided  in  this  Court  on  this  point.  In 
The  King  v.  The  Justices  of  Cormvali  (a),  the  Court  held 
that  a  general  statement  in  a  notice  was  sufficient;  but 
that  case  is  certainly  overruled.    [Lord  Denman  C.J.  I  do 

(fl)  1  N.  &  P.  144. 
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not  know  that  the  case  has  been  overruled,  as  the  circum- 
stances there  were  peculiar ;  but  certainly,  in  a  subsequent 
case(tf),  the  Court  laid  down  that  the  notice  of  appeal     BRosELEr. 
should  give  an  accurate  statement  of  the  grounds  relied 
upon  by  the  appellants ;  and  I  am  quite  disposed  to  think 
that  that  is  the  proper  construction  to  put  upon  the  statute.] 
In  The  King  r.  Cumberland  {b),  where  the  sessions  refused 
to  bear  evidence  as  to  a  particular  point,  this  Court  granted 
a  mandamus  to  them  to  rehear  the  case.     [Lord  Den- 
man  C.  J.  In  that  case  the  sessions  thought  they  had  not 
jurisdiction  to  go  into  a  question  of  marriage;  but  here  the 
sessions  have  exercised  their  discretion  in  rejecting  the  evi- 
dence.]    It  would  be  a  great  hardship  to  parishes  to  con- 
strue the  81st  sect.,  with  regard  to  examinations,  so  strictly; 
for  it  will  be  observed  that  the  terms  of  the  examination 
are  not  the  language  of  the  removing  parish ;  and  the  exa- 
mination in  this  respect  differs  from  the  notice  of  appeal, 
which  may  with  reason  be  construed  more  strictly. 

Lord  Dbnman  C.  J. — ^The  Court  of  Quarter  Sessions 
have  already  decided  on  this  case,  which  is  a  sufficient 
answer  to  this  application.  I  think  they  have  decided 
rightly;  for  by  the  terms  of  this  examination  the  parish 
of  Eaton  would  only  be  induced  to  inquire  as  to  a  hiring 
and  service  in  the  year  1810,  and  would  be  completely 
surprised  by  a  hiring  and  service  being  set  up  three 
years  later.  With  regard  to  The  King  v.  Cornwall  (c),  I 
certainly  appear  to  have  said  that  there  was  sufficient 
information  given  to  the  parish  in  the  general  terms  of  the 
grounds  of  appeal  there ;  and  I  think  in  that  case  there 
was,  on  taking  the  order  and  examination  altogether.  It 
has  been  thought  by  my  learned  brothers  since,  that  such  « 
general  mode  of  complying  with  the  terms  of  the  statute,  as 
was  then  resorted  to,  does  not  give  the  requisite  informa- 

(a)  The  King  v.  Juitices  of  Der-         (b)  4  A.  ft  E.  695. 
ftysiire,  1  N.  &  P.  70S.  (c)  1  N.  &  P.  144. 
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1837.         tion  to  the  other  parish  contemplated  by  the  legislature  ] 
and  I  must  say  I  agree  in  that  latter  construction. 


Ex  parte 
Broselkt. 


Patteson  J. — I  also  agree  that  the  sessions  have  de- 
cided this  case ;  and  I  am  bj  no  means  prepared  to  say 
that  they  have  come  to  a  wrong  decision.  1  am  clearly  of 
opinion  that  we  shall  do  much  better  by  construing  all  the 
notices  and  orders,  required  to  be  sent  by  the  act,  as  strictly 
as  possible.  In  The  King  v.  Cornwall  (a),  as  my  lord  has 
pointed  out,  there  were  very  peculiar  circumstances:  the 
question  in  that  case  turned  upon  a  point  of  law,  namely, 
whether  the  children  of  a  wife  are  removable  to  the  parish 
of  her  second  husband  {b) ;  and  the  notice  of  appeal  really 
did  give  information  of  the  question  intended  to  be  tried. 

Williams  J. — I  am  entirely  of  the  same  opinion;  and 
I  am  by  no  means  satisfied  that  the  sessions  were  wrong. 
The  object  of  the  legislature,  in  requiring  these  notices, 
was,  that  each  parish  should  be  informed  of  what  was 
intended  to  be  tried  on  the  appeal ;  and  the  best  mode  to 
carry  that  intention  into  effect,  is  to  hold  that  a  strict  com- 
pliance with  the  terms  of  the  notice  is  necessary. 

Coleridge  J. — I  think  this  case,  so  far  as  respects  the 

propriety  of  the  determination  arrived  at  by  the  sessions, 

may  be  decided  by  The  King  v.  Holbeach  (c).     In  that  case 

the  ground  of  appeal  stated  that  the  pauper  had  stipulated 

for  two  days'  holiday  at  Spalding  Club  Feast;  and  we  held 

that  the  sessions  were  wrong  in  admitting  evidence  that 

the  exception  was  for  one  day  at  Holbeach  Fair.     If  that 

case  was  rightly  decided,  and  I  think  it  was,  it  certainly 

governs  the  present  case. 

Rule  refused, 

(fl)  1  N.  &  P.  144.  (r)  1  N.  &  P.  137. 

(b)  See  Rer  ?.  Reitenden,  I  N. 
&  P.  448. 
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The  Queen  v.  The  Inhabitants  of  Church  Knowle.       Wednesday, 

November  Bth, 

On  an  appeal  against  an  orderi  dated  27th  June,  1835,      1-  Where 

removing  Robert  Galley  from  the  parish  of  Church  Knowle,  parisbgives  a 

in  the  county  of  Dorset,  to  the  parish  of  St.  Martin,  in  the  "o^^^e  of  ap- 
.  .  peal  against 

citj  of  Salisbury,  the  sessions  quashed  the  order,  subject  an  order  of 

to  the  following  case:  '^"^Zi:    •  u. 

^  signed  by  eight 

A  former  order  of  removal  had  been  made  upon  the  parish  officers, 

examination  of  the  pauper,  Robert  Galley,  on  the  20th  day  a^sulfemTnT^* 

of  December,  1834,  touching  his  hiring  and  service  with  of  grounds  of 

one  James  Furber,  in  or  about  the  year  1 824 ;  but  it  did  by  four  only, 

not  state  as  a  fact,  that  durine  such  service  the  pauper  l>eld  ihat  they 

*•  .         '^      '^       are  not  estop- 

resided  in  the  appellant  parish.     A  copy  of  this  order,  to-  ped  from 

gether  with  the  examination  of  the  pauper,  was  sent  by  the  *1!*7'm^  '^ 

churchwardens   and    overseers   of  the   parish   of  Church  signed  by  the 

Knowle,  to  the  churchwardens  and  overseers  of  the  parish  ^J^P®^""°*" 

of  St.  Martin.     Against  this  order  an  appeal  was  entered      2.  Where  an 

by  the  parish  of  St.  Martin,  at  the  Epiphany  sessions  for  an  order  of 

the  county  of  Dorset,  1835,  and  respited  to  the  Easter  removal  has 

r    t      '  A       t      r*  •  •  1      i»  been  quashed 

sessions  folio wmg.     At  the  Easter  sessions,  the  parish  of  by  consent,  at 

Church   Knowle  having  discovered   that  in  the  pauper's  [heJ^^ndLnt 

examination  no  mention  was  made  of  his  having  resided  in  parish,  but 

the  parish  of  St.  Martin,  moved  on  this  ground  only,  but  munu^\in^^^ 

without  stating  this  or  any  other  grounds  either  to  the  Court  tl)«  appellants 

or  the  appellant  parish,  to  quash  their  own  order,  which  which  it  was 

was  done  generally,  and  with  the  consent  of  the  appellant  q"f»l»ed,  the 
•  1        »TM  1      •  •      ■  1  order  of  ses- 

pansh.      The  pauper  having  again  become  chargeable  to  sionsisconclu- 

the  parish  of  Church  Knowle,  a  second  order  of  removal  »|^«  between 

^         ^  ^  '  the  two  pa- 

to  the  parish  of  St.  Martin  was  made  upon  another  exami-  rishes. 

nation  of  the  pauper,  dated  27th  June,  1835,  touching  the  »pondeni^ "had 

same  hiring  and  service  with  Furber,  and   also  upon  an  obtained  an 

order  of  re- 
moval, on  a 
settlement  by  hiring  and  service  in  the  appellant  parish,  but  the  copy  of  the  examinatum, 
on  which  the  pauper  was  removed,  did  not  state  an^  residence  by  him  in  the  appellant 
parish,  the  respondents,  on  discovering  this  omission,  procured  their  appeal  to  be 
quashed,  by  consent  of  the  appellants,  but  did  not  communicate  on  what  grounds, 
either  to  the  sessions  or  the  appellants:  —Held,  that  the  order  of  sessions  quashing  the 
order  of  removal  being  general,  was  a  decision  on  the  merits. 
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1837.        examination  of  the  said  Furber,  touching  the  same  hiring 

,j^^^X^^      *"^  service,  and  copies  thereof  were  sent  to  the  churcb- 

V.  wardens  and  overseers  of  St  Martin.     On  the  17th  of 

^"'cHuacH  ^^  -^"8"^^  ^^^  appellant  parish  sent  to  the  overseers  and 
Kkowlb.  churchwardens  of  the  parish  of  Church  Knowle  a  notice 
of  appeal^  signed  by  four  churchwardens  and  four  overseers, 
therein  described  as  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  St.  Martin,  in  the  city  of  New 
Sarum,  and  on  the  5th  of  October,  a  statement  of  the 
grounds  of  appeal,  signed  by  two  churchwardens  and  two 
overseers  only,  therein  described  as  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Martin,  in  the 
city  of  Salisbury,  and  the  appeal  was  entered  at  the 
Michaelmas  sessions.  The  grounds  of  appeal  against  the 
second  statement,  were  the  same  in  the  second  statement 
as  those  in  the  first  statement,  with  the  addition  of  a  dis- 
tinct ground  of  appeal,  as  follows : 

*'  And  because  a  former  order  of  the  same  justices,  for 
removing  the  said  pauper  from  Church  Knowle  to  St. 
Martin  aforesaid,  had  been  quashed  by  the  Court  of  Quar- 
ter Sessions,  for  the  said  county  of  Dorset,  at  the  April 
session,  in  the  present  year,  and  which  said  order  of  the 
said  Court  related  directly  to  the  point  then  and  now  in 
question  between  the  parties  to  the  present  appeal,  and  is 
therefore  binding  and  conclusive  between  them,  so  far  as 
respects  the  place  of  the  last  legal  settlement  of  the  said 
Robert  Galley." 

At  the  hearing  of  the  appeal,  the  Court  overruled  an 
objection  made  by  the  counsel  for  the  respondents,  that 
the  appellants  were  bound  by  the  description  contained  in 
the  notice  of  appeal  of  the  four  churchwardens  and  four 
overseers  who  signed  the  same,  and  were  thereby  precluded 
from  putting  in  the  statement  of  the  grounds  of  appeal 
signed  by  two  churchwardens  and  two  overseers  only. 
The  same  Court  overruled  an  objection  made  by  the  couu- 
sel  for  the  appellants,  to  the  reception  of  parol  evidence  to 
explain  the  grounds  on  which  the  respondents  had  moved 
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to  have  the  first  order  quashed,  and  after  hearing  the  same,         tear. 

thought  the  quashing  of  the  said  order  conclusive  as  be-      ^^— ^/-««/ 

tween  the  same  parties,  and  accordingly  quashed  the  last  .  9. 

order.     If  the  Court  of  King's  Bench  should  think  that  Inhabitants  of 

Church 
the  statement  of  the  grounds  of  appeal  against  the  last      Knowle. 

order  was  improperly  admitted,  then  the  order  of  sessions 
is  to  be  quashed,  and  the  last  order  of  removal  confirmed; 
or  if  the  Court  should  think  that  the  justices  were  not  war* 
ranted  in  treatiug  the  first  order  quashed^  under  the  circum- 
stances, as  conclusive,  then  the  order  of  sessions  is  to  be 
quashed. 

Barsiow  and  Ltteena,  in  support  of  the  order  of  sessions. 
The  case  raises  two  points,  1st,  whether  the  statement  of 
the  grounds  of  appeal  was  properly  signed;  2d,  whether 
the  first  order  of  sessions  was  conclusive  between  these 
two  parishes. 

I*  The  first  objection  proceeds  on  an  estoppel,  which  is  First  point: 
sought  to  be  set  up  against  the  appellants,  namely,  that  as  paris^^ot^'" 
their  notice  of  appeal  was  signed  by  four  churchwardens  and  estopped  from 
four  overseers,  their  statement  of  grounds  of  appeal  being  grounds  of  ap- 
ooly  signed  by  two  churchwardens  and  two  overseers,  was  peal,  rightly 
clearly  bad.     The  question  is  important,  if  it  can  be  raised  their  notice  of 
here,  by  whom  the  notice  of  appeal  should  be  given.     It  is  "PP^*^^* 
clear  that  when  a  statute  directs  that  notice  of  appeal  shall 
be  given  generally,  a  verbal  notice  is  sufiicient.  The  King 
v,JuUia:8qfSurrey{a);  and  although  the  4&6  Will,  4, 
c  76,  s.  81,  requires  that  the  statement  of  grounds  of  appeal 
shall  be  given  in  writing  by  the  overseers  or  guardians,  it 
is  submitted  on  principle^  that  it  is  quite  sufficiently  if  such 
a  statement  be  signed  by  half  of  the  overseers  only.     But 
the  point  does  not  arise  here,  for  in  fact  the  statement  of 
the  grounds  of  appeal  was  signed  by  all  the  parish  officers 
of  the  appellant  parish.     By  two  local  acts  (6),  the  two 
parishes  of  which  Salisbury  consists,  are  united  for  the 

(a)  5  Bu  &  Aid.  539.  red  to  in  the  argament  on  both 

(6)  These  acts  were  not  men-      sides. 
tioned  in  the  case,  but  were  refer- 
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maintenance  of  the  poor,  but  there  it  an  express  proviso^ 

that  for  the  purposes  of  settlement,  the  parishes  shall  be 

V.  distinct;  therefore,  although  all  the  officers  of  the  whole 

Ch^ch       union  signed  the  notice  of  appeal,  the  additional  names 

Knowle.      may  be  treated  as  surplusage,  as  in  fact  all  the  officers  of 

the  appellant  parish  have  signed  the  statement,  and  have 

therefore  complied  with  the  letter  of  the  act. 

Second  point:       II.  On  the  point  of  the  former  order  of  sessions,  not 

sessions  quash-  i>cing  conclusive  between  these  parishes^  Rex  v.  Wick  St. 

ing  an  order  of  LawrenceCa)  will  be  relied  on  by  the  other  side,  but  in  that 
removali  con- 
clusive be-        case  the  sessions  held  that  the  first  order  of  sessions  was 

tween  the  two  ^^^  conclusive,  because  the  status  of  the  pauper  was  changed 
on  the  second  order  of  removal  being  made.  Here,  it  is 
dear  that  the  same  grounds  of  removal  were  to  be  relied  on 
for  the  second  as  for  the  first  removal.  The  residence  of 
the  pauper  in  the  parish  to  which  he  was  removed,  consti- 
tuted one  of  the  grounds  of  removal,  and  it  was  firom  the 
omission  of  that  ground  that  the  respondents  applied  to  quash 
their  own  order.  The  decision  of  the  sessions,  thereforci 
was  not  a  decision  on  a  point  of  form,  but  a  decision  on 
the  merits.  The  only  cases  in  which  an  order  of  sessions 
quashing  an  order  of  removal,  has  been  held  not  to  be  con- 
clusive, are  those  in  which  the  quashing  has  proceeded  on  a 
point  of  form  only.  It  cannot  be  said  that  an  omission  in 
a  statement  of  settlement  by  hiring  and  service,  of  any  resi- 
dence in  the  parish,  is  an  omission  of  form  only,  as  it  goes  to 
the  very  essence  of  the  settlement  Rex  v.  Bradenham  (A) 
shews  how  strongly  this  Court  is  disposed  to  rely  on  the 
conclusiveness  of  a  former  order  of  sessions,  and  if  that 
rule  is  to  be  infringed  upon,  by  allowing  respondents  to 
quash  their  own  order,  again  and  again,  without  giving  the 
appellants  any  notice,  and  then  to  go  into  evidence  at  last 
to  shew  on  what  grounds  they  moved  to  quash  their  order, 
the  hardship  on  the  appellants  is  apparent,  and  the  incon- 
veniences of  the  practice  excessive. 

First  point.  Bond  and  Slock,  contra.     I.  The  appellants  ought  not  to 

(a)  9  N.  &  M*  S89;  5  &  &  Ad.  590.        (6)  Burr.  S.  C.  394. 
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have  been  heard  on  the  statement  of  grounds  of  appeal.        1837. 

The  local  acts  not  being  set  out  or  referred  to,  the  case      ^"^^T^^ 

1^       1  .111  •       I      -.  *     TheQuEiH 

Itself  only  can  be  looked  at  to  ascertain  the  facts,  and  «. 

from  that  it  appears  that  there  are  eight  parish  officers  of  In*>2**J^ant»  of 
the  appellant  parish,  only  four  of  whom  have  signed  the  Knowle. 
statement  of  grounds  of  appeal.  If  therefore  it  is  con- 
tended by  the  appellants,  that  there  are  only  four  parish 
officers  of  their  parish,  the  proof  of  it  lay  upon  them. 
But  by  the  case  it  appears  that  no  such  proof  was  given. 
Then,  being  signed  by  four  only,  it  does  not  comply  with 
the  sutute,  (4  &  5  Will.  4,  c.  76,  s.  81,)  the  farthest  deci- 
sion on  the  point,  Rex  v.  Derbyshire  (a),  only  admitting 
signature  by  the  majority  of  parish  officers  to  be  sufficient. 
[Lord  Denman  C.  J.  Can  we  say  upon  the  statement  of 
the  case,  that  there  was  no  evidence  given  as  to  the  signa- 
tures to  the  statement  of  appeal,  for  it  appears  that  au 
objection  was  taken  to  its  sufficiency  and  overruled,  it  must 
be  presumed  therefore  that  the  sessions  admitted  it  pro- 
perly.] The  sessions  do  not  give  any  decided  opinion  on 
the  sufficiency  of  the  notice,  but  overrule  the  objection 
generally. 

II.  It  is  now  a  clear  principle  in  sessions  law,  that  an  Second  point. 
order  of  removal  quashed,  without  discussion  of  the  merits, 
is  not  conclusive.  Rex  v.  St.  Andre%D%  Holborn  (6),  is  the 
leading  case  on  this  point;  there  the  first  order  was  quashed, 
because  it  erroneously  stated  that  the  pauper  was  legally 
settled  in  St.  Andrew,  the  removing  parish,  and  the  Court 
held,  that  being  a  defect  in  form  only,  it  did  not  conclude 
the  parties.  So  in  Rex  v.  Wheelock{c\  where  the  sessions 
quashed  the  order  without  entering  into  the  merits,  the 
Court  of  King's  Bench  held  that  the  order  was  not  con- 
clusive, and  that  evidence  was  admissible  to  explain  on 
what  ground  the  decision  proceeded.  JRex  v.  Penge  (d), 
and  Rex  v.  Wick  St.  Lawrence  {e),  completely  decide  the 
present  case.    A  decision,  therefore,  upon  any  informality 

(fl)  1  N.  &  P.  70S.  (d)  Nol.  Rep.  176. 

(6)  6  T.  R.  613.  (0  2  N.  &  M.  289;  5  a  fc 

(c)  5B.&C.511.  Ad.  526. 
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in  tbe  order  is  not  biodiog.    What  amounts  to  an  informa* 
TbTooEEir    '''^»  "  described  by  Lord  Demnan  C.  J.,  in  Rex  v.  Coiiwg- 
V.  ham{a\ — *'  It  is  argued  that  it  must  be  an  informality  on 

Church  ^^^  '^^  ^^  ^^^  order:  I  cannot  agree  to  that.  Interpreting 
KiiowLE.  the  meaning  of  the  magistrates  according  to  popular  lan- 
guage, and  in  the  usual  sense  of  the  words,  we  must  under- 
stand that  they  meant  to  state  that  the  order  was  not  quashed 
on  the  merits."  The  omission  here  was  a  mere  informality, 
in  not  complying  with  the  form  of  statement  prescribed  by 
sect.  81,  for  it  is  clear  that  the  residence  ought  to  be  stated 
in  the  statement  for  grounds  of  appeal;  on  this  point  the 
case  is  almost  identical  with  Rex  v.  St.Andrew^  Holbornifi). 
It  is  true  that  in  some  of  tlie  cases,  where  the  order  of  ses- 
sions has  been  held  not  conclusive,  a  special  entry  has  been 
made  in  the  sessions  records,  but  in  Osgaihorpe  v*  Due" 
worth  {c)  the  sessions  refused  to  make  such  an  entry,  and 
in  the  strongest  case  on  the  point,  Rex  v.  Wick  St*  Law* 
rence(d)f  no  such  entry  was  made,  and  the  reasons  for 
quashing  were  not  even  mentioned  to  the  Court.  There 
is  nothing  whatever  to  distinguish  that  case  from  the  pre- 
sent, but  the  mere  fact  -of  the  communication  to  the  re- 
spondents, by  the  appellants'  attorney,  of  the  grounds  for 
quashing,  and  it  is  impossible  not  to  presume  that  the  fact 
must  have  been  communicated  in  this  case  also.  The 
observations  of  Lord  Denman  C.  J.  in  that  case,  therefore, 
apply  most  forcibly  here : — **  It  is  said  that  admitting  parol 
evidence  to  explain  such  an  order  of  sessions  will  be  incon- 
venient; but  supposing  the  inconvenience  were  greater  than 
any  I  can  see  in  this  case,  injustice  is  the  greatest  of  incon- 
veniences; and  when  an  order  of  removal  has  been  dis- 
charged, not  on  the  merits,  but  on  other  grounds,  it  would 
be  great  injustice  if  it  could  be  set  up  as  a  decision  on  the 
merits,  by  a  party  who  knew  that  tliey  had  not  been  in- 
quired into."  As  to  the  hardship  on  the  appellants,  of 
having  to  come  again  and  again  to  the  sessions,  it  is  clear 

(a)  4  N.  &  M.  215;  9  A.  &  £.  (c)  9  Str.  U56;  Barr.  S.  C.861. 

350.  {d)  2  N.  &  M.  i89;  6  B.  &  Ad. 

(6)  6  T.  R.  613.  526. 


MICHAELMAS  TEKM^   I  VICT.  365 

tbat  tbey  might  always  obtain  costs  on  the  order  being        1837. 
quashed. 


Lord  Denman  C*  J.— I  am  of  opinion  that  the  sessions  Inhiibiianta  of 

■^  Church 

were  quite  right,  m  both  the  conclusions  they  have  come  to.      Kxowlb. 

The  first  point  made  is,  that  the  statement  of  the  grounds  Fim  point. 
of  appeal  was  inadmissible,  because  the  appellants  had 
precluded  themselves  from  tendering  it,  by  having  pre- 
viously given  a  notice  of  appeal,  signed  by  a  greater  number 
of  parish  officers.  But  it  seems  clear  to  me  that  the  appel- 
lants were  not  so  bound  by  the  way  in  which  the  notice 
of  appeal  was  signed,  and  as  the  very  objection  was 
raised  at  sessions,  we  must  take  it  that  an  explanation 
was  given,  which  was  perfectly  satisfactory,  as  the  justices 
allowed  the  appeal  to  go  on.  Nothing  in  fact  is  stated  in 
the  case  to  shew  that  those  who  signed  the  statement  of 
grounds  of  appeal,  were  not  both  in  fact  and  law  the  pro- 
per persons  so  to  do.  On  this  point  it  seems  impossible 
to  come  to  any  other  conclusion. 

Then  it  is  said  that  the  rule  of  law  which  makes  an  Second  point. 
order  of  sessions  conclusive  between  the  two  litigant 
parishes,  is  not  applicable  here,  inasmuch  as  the  order  was 
quashed  on  an  application  of  the  respondents  themselves, 
who  had  discovered  some  defect  in  the  statement  of  their 
case,  and  we  are  referred  to  certain  decisions  as  guides  on 
the  subject.  I  do  not  think,  however,  I  shall  interfere  with 
any  thing  that  has  been  laid  down  either  by  myself  or  other 
judges,  in  arriving  at  a  different  conclusion  here.  For  in 
those  cases  there  was  either  an  express  decision  of  the  ses- 
sions, pointing  out  the  special  grounds  on  which  their 
judgment  proceeded,  or  as  in  the  last  case  cited.  Rex  v. 
Wick  Si.  Lawrence  (a),  there  w*as  what  was  equivalent  to 
it,  a  quashing  of  the  order  by  consent  of  the  parties,  the 
point  on  which  it  was  quashed  being  expressly  made  known 
to  the  other  side.  Can  it  be  even  said  here  that  the  ses- 
sions did  not  quash  this  order  on  the  merits;  all  that  can 

(a)  S  N.  &  M.  S89;  5  B.  &  Ad.  536. 
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18S7.         I>€  gathered  from  the  facts  stated  is,  that  the  respondents 
^*'^y^^      found  some  deficiency  in  the  facts  to  support  their  case, 
y^  and  upon  that  they  procured  their  order  to  be  quashed. 

Inhabicante  of  If  oj,  ^n  appeal  being  decided  in  this  manner,  we  should 
Khowle.  hold  that  evidence  was  admissible  to  shew  that  it  was  not 
decided  on  the  merits,  what  a  door  we  should  open  to  in- 
justice, for  the  respondents  might  get  their  order  quashed 
again  and  again,  and  at  last  contend  that  the  case  had  never 
been  decided  on  the  merits.  The  appellants,  by  such  a 
course,  would  naturally  be  misled,  for  if  this  could  be  done 
once,  it  could  be  done  twenty  times,  and  then  when  the 
appeal  came  on  to  be  heard,  the  question  would  be,  whe- 
ther the  case  had  been  previously  decided  on  each  occasion 
on  the  merits  or  not,  the  great  inconvenience  of  which  is 
obvious.  In  this  case,  in  my  opinion,  the  sessions  were 
quite  right  in  the  decision  they  came  to,  that  their  former 
order  was  conclusive,  because,  on  looking  at  the  statement 
of  the  grounds  of  appeal,  it  is  quite  clear  that  the  parties 
went  to  try  the  same  question  on  both  occasions;  there 
could  be  no  doubt,  therefore,  what  the  point  to  be  tried 
was.  I  think,  therefore,  in  every  point  of  view,  the  ses- 
sions were  quite  right,  and  that  when  an  order  of  removal 
is  quashed,  it  is  binding  and  conclusive,  unless  the  opposing 
party  is  protected  and  put  on  his  guard,  by  being  told  that 
the  appeal  is  to  be  quashed  on  some  special  ground,  apart 
from  the  merits  of  the  case. 

Patteson  and  Williams  Js.  concurred. 

CoLEHiDGE  J. — I  should  uot  have  added  a  word  to  what 
has  fallen  from  my  lord,  bad  it  not  been  that  for  some  time 
I  entertained  a  different  opinion,  which,  however,  was 
entirely  altered  by  the  argument  for  the  appellants.  I 
thought  that  the  rule  of  law,  admitted  on  both  sides,  ap- 
plied in  this  case,  namely,  that  though  an  order  of  sessions, 
quashing  an  order  of  removal,  is  conclusive  on  both  parishes 
when  decided  on  the  merits,  evidence  is  admissible  to  shew 
that  it  was  quashed  on  some  special  ground.     But  the  facts 
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here  shew,  I  think^  that  it  was  not  quashed  on  any  point        1837. 

of  form.     The  order  of  removal  was  a  perfectly  eood  order      ^"^^v^^*^ 

.L     r  r  •      .         •  ,        ^    ,.  .  .  The  Queen 

on  tbe  face  of  it,  but  the  respondents  finding  themselves  v. 

unprepared  with  part  of  the  evidence  to  support  that  re-  In^^biiants  of 
moval,  apply  to  quash  the  order;  and  the  sessions  quash      Kmowle. 
the  order  generally.     That  decision  must  be  taken  to  be  a 
quashing  on  the  merits,  just  as  a  nonsuit  disposes  of  the 
merits  of  a  case  at  nisi  prius.     I  therefore  agree  in  think- 
ing that  the  sessions  were  right. 

Order  of  Sessions  confirmed. 
Order  of  Justices  quashed. 


The  Queen  v.  Watts.  KSSf 

Upon  an  appeal  against  the  account  of  George  Watts,  jj  ^*  ^f^^ 

assistant  overseer  of  the  poor  of  the  parish  of  Slembridge,  the  accounts 

in  the  county  of  Gloucester,  entitled  «•  An  account  of  dis-  overaeer!"^""' 

bursements  of  George  Watts,  assistant  overseer,  from  6th      9-  The  next 

April,  1834|  to  6th  April,  1835;''  and  containing,  amongst  gSl^ns  fornp- 

other  things,  the  following  items :  pealing  against 

_   .  ,    .  ,  ^°        .  _  -  an  overseer  s 

Faid  SIX  months  pay  for  mamtenance  of  the  poor,  accounts,  aro 

as  per  contract,  29/. -^'74  2^^,*X"t 

Paid  for  six  months  pay  for  maintenance  of  the  counts  have 

poor,  a,  per  contract,  39/. -f «34  ^."J^"^*^ 

The  Court  ordered  the  said  items  to  be  struck  out  of  with  the  parish 
the  account,  subject  to  the  opinion  of  His  Majesty's  Court  public  inspec- 

of  King's  Bench  on  the  following  case.     It  appeared  that  ^*?°-    J^"** 

r.  ^  .  /.    1  when  the  ac- 

the  said  ueorge  Watts  was  assistant  overseer  of  the  poor  counts  of  an 

for  the  parish  of  Slembridge  from  the  6th  April,  1834,  to  o''««^],^ere 
*^        ^  ®  .  examined  and 

the    6th  April,   1835,  and  executed  all  the  duties  of  an  allowed  at  yes- 
overseer  of  the  poor.     On  the  2nd  of  April,  1835,  at  a  a7d°byl£?  ^' 

justices  on 
April  3,  but  were  not  delivered  by  the  overseer  to  his  successor  till  May  8: — Held,  that 
tbe  next  sessions  after  May  8,  were  the  proper  sessions  to  appeal  to. 

3.  Qfutre,  whether  an  affidavit  from  an  appellant  is  leceivnble  at  hearing  of  the 
appeal,  stating  the  time  at  which  he  first  had  knowledge  of  the  accounts. 
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1837.  vettry  meeting  duly  held,  the  said  account  of  the  said 
Otorge  Watts  was  examined  and  allowed  by  James  Cor- 
nock  and  John  French,  churchwardens,  George  Greening, 
overseer,  and  by  WilHam  Ludlow,  James  Smith,  and  John 
Bailejff  and  on  the  next  day»  being  Friday,  the  third  of  the 
same  month,  the  said  account  was  submitted  to  two  justices 
of  the  peace  for  the  said  county,  at  a  special  sessions  hoMen 
at  Wooton-under-Edge  for  that  purpose ;  and  was  by  such 
justices  signed  and  allowed.  The  said  George  Watts  did 
not,  however,  deliver  over  his  said  account  until  the  8th  of 
May  following,  when  he  delivered  it  in  vestry  to  the 
churchwardens,  and  the  person  who  had  been  appointed 
assistant  overseer  to  succeed  him.  An  affidavit  of  the  ap- 
pellant (who  was  a  rated  inhabitant  of  the  said  parish), 
sworn  in  Court,  was  put  in,  and  after  objection  by  the 
counsel  for  the  respondent  to  its  admissibility,  was  re- 
ceived by  the  Court.  By  this  affidavit,  it  appeared  that 
the  appellant  had  no  actual  knowledge  of  the  said  account 
until  the  SSrd  of  April,  1835.  The  Easter  sessions  for  the 
said  county,  if  they  had  been  holden  according  to  the  ordi- 
nary course,  would  have  commenced  upon  Tuesday,  the 
7th  of  April;  but  in  consequence  of  the  assizes  they  were 
held  on  Tuesday,  the  14th  of  April,  by  an  order  made  pur- 
suant to  the  act  of  the  4  &  5  ffilL  4,  c.  47.  By  the  rules 
of  the  quarter  sessions  for  the  said  county  notice  of  trial  of 
an  appeal  must  be  given  on  or  before  the  Tuesday  in  the 
week  preceding  the  sessions;  and,  consequently,  the  last 
day  for  giving  such  notice  for  the  said  Easter  sessions  so 
held  as  aforesaid  was  Tuesday,  the  7tb  of  April  aforesaid. 
No  notice  of  appeal  against  the  said  account  was  given  for, 
nor  was  any  appeal  entered  at  the  said  Easter  sessions,  but 
notice  was  duly  given  for  the  Trinity  sessions  holden  in  the 
month  of  June  following.  The  questions  for  the  opinion 
of  the  Court  are,  1st,  Whether,  upon  the  evidence,  the 
appeal  was  brought  in  due  time ;  £ndly.  Whether  an  ap- 
peal lies  against  the  account  of  an  assistant  overseer. 
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W.  J.  Alexander  and  Greaves,  in  support  of  the  order  of 

sessions.     It  is  necessary  to  discuss  the  second  question 

first  in  order,  namely,  whether  an  appeal  lies  at  all  against 

the  accounts  of  an  assistant  overseer.    The  office  of  an  as-  ^ 

First  poinl : 
sistant  overseer  is  created  by  the  50  Geo,  3,  c.  12,  8.7  ;  and  An  appeal  lies 

that  section  authorises  the  assistant  overseers  *'  to  execute  agft»n»' j^*i« 

account  of  an 

all  such  of  the  duties  of  the  office  of  overseer  of  the  poor  as  assistant  over- 
shall  in  the  warrant  for  his  appointment  be  expressed  in  like  *^'' 
manner,  and  as  fully,  to  all  intents  and  purposes,  as  the  same 
may  be  executed  by  any  ordinary  overseer  of  the  poor." 
The  case  states  that  the  defendant  executed  all  the  du- 
ties  of  an  overseer ;  it  must  therefore  be  implied  that  the 
Court  below  inspected  the  warrant  appointing  him,  which 
would  specify  his  duties.  In  Bennei  v.  Edwards  {a\  when 
that  case  first  came  before  the  Court,  it  was  decided  that  an 
assistant  overseer  was  not  liable  to  the  penalties  imposed 
by  the  1 7  Geo.  £,  c.  3,  s.  3,  unless  it  appear  from  tEe 
nature  of  his  appointment  that  he  was  bound  to  perform 
the  duties  enjoined  in  that  section.  But  when  the  case 
came  before  the  Court  again,  after  a  second  trial  (6)|  at 
which  it  was  found  what  the  duties  of  an  assistant  overseer 
were,  it  was  held  that  the  Court  above  would  presume  that 
such  duties  were  enjoined  in  the  warrant  of  appointment. 
Liiiiedak  J.  said,  *'  We  are  bound  to  presume,  after  ver- 
dict, that  the  defendant  was  proved  to  be  such  an  assistant 
overseer  as  made  it  his  duty  to  produce  the  rate  to  the 
plaintiff."  Batcheldor  v.  Hodges  (c)  is  a  still  stronger  au» 
thority  to  the  same  effect.  At  all  events,  it  is  not  open  to 
the  defendant  to  contend  that  it  was  not  his  duty  to  dis^ 
charge  this  part  of  the  office  of  an  overseer;  for  he  has 
himself  delivered  in  the  account  of  payments  made  by 
him  as  assistant  overseer,  and  has  therefore  shewn  him* 
self  to  be  acting  as  a  public  officer;  which  is  all  that  is 
necessary  to  be  proved,  to  shew  that  he  filled  such  charac- 

(a)  1M.&R.489;  7B.&C.586.         (c)  6  N.  &  M.  79;  4  A.  &  £. 
(6)   8  B.  &  C.  702;  coofinned      592. 
«•  error,  6  Kog.  2aa 
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ter»  Hex  v.  Gordon(a).  The  question,  therefore,  is*  whether, 
on  the  proof  of  this  defendant  having  performed  all  the 
duties  of  an  overseer,  the  17  Geo,  2,  c.  38,  s.  4,  which 
gives  an  appeal  against  the  accounts  of  overseers,  does  not 
apply  to  the  accounts  of  assistant  overseers.  The  accounts 
mentioned  in  that  section  are  the  same  as  those  in  s.  I, 
and  are  the  accounts  which  the  defendant  delivered  in,  in 
pursuance  of  the  provisions  of  the  statute.  Hex  r. 
Great  Faringd<m{b)  shows,  that  when  any  person  is  ap- 
pointed by  statute  to  discharge  the  duties  of  an  overseer, 
(as  a  guardian  of  the  poor,  for  instance,  under  £2  Geo.  3, 
c.  83),  the  provisions  of  17  Geo.  2,  c.  38,  apply  to  him. 
That  case  therefore  decides  the  first  point. 
Second  point:  The  17  Oeo,  2,  c.  38,  s.  1,  requires  churchwardens  and 
broaght  ui  due  overseers,  within  fourteen  days  after  their  successors  are 
time.  appointed,  to  deliver  to  them  their  accounts  in  writing. 

Sect.  4  requires  the  appeal  against  such  accounts  to  be 
made  to  the  next  general  or  quarter  sessions;  and  the 
50  Geo.  3,  c.  49,  s.  1,  after  reciting  the  above  statute, 
directs  the  accounts  submitted  by  the  overseers  to  be  laid 
before  two  justices  of  the  peace,  at  a  special  sessions 
to  be  held  within  the  fourteen  days  mentioned  in  the 
last  act.  In  this  case  the  accounts  were  laid  before 
two  justices  on  the  3rd  of  April,  and  the  quarter  sessions 
were  held  by  order  under  the  4  &  5  WilL  4,  c.  47,  on  the 
14th  of  April;  but  the  defendant  did  not  deliver  his  ac- 
counts to  his  successor  till  May  8th.  It  was  from  that 
day,  therefore,  that  the  time  for  appealing  began  to  run; 
and  therefore  the  appeal  to  the  Midsummer  sessions  was 
in  time.  The  delivery  of  the  accounts  fixes  the  time  for 
appealing  like  the  publication  of  a  rate :  this  is  proved  by 
the  King  v.  Thackwell{c\  where  overseers*  accounts  were 
allowed  by  the  justices  on  the  27th  March,  and  the  quarter 
sessions  were  held  on  the  lOth  April;  but  the  accounts 
not  being  delivered  to  the  new  overseers  till  the  day  of  the 
quarter  sessions,  it  was  held  that  an  appeal  against  them 

(a)  Leach,  C.  C.  337,  in  notis.  (c)  6  D.  &  R.  61 ;  4  B.  &  C.  09. 

(6)  9  B.  &  C.  541. 
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at  the  Midsummer  sessions  was  entered  in  time.     So,  in 
The  King  v.  The  Justices  of  Dorsetshire  (a),  where  the  allow-    _,^ 
ance  by  the  justices  was  on  the  last  day  on  which  an  effec-  v. 

tual  appeal  could  be  made  to  the  next  sessions ;  as  it  did  ^aits* 
not  appear  that  the  appellant  had  notice  of  the  allowance, 
an  appeal  to  the  subsequent  sessions  was  held  to  be  in 
time.  All  the  cases  on  sections  of  this  nature  shew  that 
the  next  practicable  sessions  is  all  that  is  intended  by  the 
legislature.  Rex  v.  Monmouthshire  {b),  and  Rex  v.  South- 
ampion{c),  prove  this  proposition;  and  the  facts  found 
here  shew  that  the  present  case  is  not  within  Rex  v.  Pem- 
brokeshire {d),  where  the  appellant  had  notice  in  time  to 
have  brought  his  appeal  at  a  previous  sessions. 

J.  Talbot,  contr^.  I.  An  appeal  against  the  order  of  jus*  First  point. 
tices  is  stricti  juris  f  and  only  arises  by  an  express  enact- 
ment of  the  legislature.  This  appears  clearly  from  Rex  v. 
The  Justices  of  Surrey  {e),  and  Rex  v.  Hanson  {f).  The 
appeal  in  this  case  lies  against  overseers'  accounts,  by 
virtue  of  the  17  Geo.  2,  c.  38,  8.4;  but  the  office  of  an  as- 
sistant overseer  was  not  created  till  long  after,  by  the  59 
Geo.  3,  c.  1£.  The  Courts  therefore,  will  not  extend  the 
penalties  of  a  preceding  statute  to  an  officer  clearly  not  con- 
templated by  the  legislature.  It  is  said  that  no  remedy 
can  be  had  against  an  assistant  overseer,  if  the  Court  decide 
against  the  appeal  lying;  but  there  is  nothing  to  prevent 
an  appeal  being  brought  against  the  overseers,  for  Cannell 
V.  Curtis  {g)  shews  that  the  accounts  of  an  assistant  over- 
seer are  the  accounts  of  the  overseers.  If  the  accounts 
are  improperly  kept  by  the  assistant  overseer,  he  may  be 
proceeded  against  by  the  overseers.  IColeridge  J.  He  is 
not  their  servant;  he  is  appointed  under  the  59  Geo,  3,  c. 
1£,  8.  7,  by  the  parish.]     By  law,  the  overseers  have  the 

(«)  15  East,  200.  {e)  2  T.  R.  504. 

(6)  3  Dowl.  P.  C.  306.  (/)  4  B.  &  Aid.  519. 

(c)  6  M.  &  S.  394.  {g)  2  Bing.  N.  C.  228. 

Id)  2  East,  213. 
▼OL.  II.  C  C 
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The  QuEiN 
Watts. 
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charge  of  the  poor  of  the  parish ;  and  The  King  v.  The 
Justices  of  Norfolk  (a)  shows,  that,  although  a  parish  officer, 
through  age  and  infirmity,  has  not  interfered  iu  the  col- 
lection of  the  rates,  he  is  compellable  to  deliver  in  an  ac- 
count under  the  17  Geo,  2,  c.  38,  s.  2.  Under  that  section 
two  justices  of  the  peace  may  commit  to  the  common  gaol 
any  overseer  for  refusing  to  deliver  ^up  his  accounts ;  and 
the  50  Geo*  S,  c.  49,  s.  1,  contains  a  similar  enactment. 
Do  these  provisions  also  extend  to  an  assistant  overseer? 
Bennett  v.  Edtoards{b)  has  been  referred  to,  but  that  case 
was  decided  on  the  17  Oeo.2,  c.3,  which  contains  peculiar 
words;  for  the  enactments  related  to  churchwardens  and 
overseers,  or  other  persons  authorised  to  take  care  of  the 
poor;  and  it  was  held  that  the  assistant  overseer  iu  that 
case  was  proved  to  be  a  person  authorised  to  take  care  of 
the  poor,  and  that  he  was  therefore  within  the  very  terms  of 
the  statute.  This  was  held  to  be  the  effect  of  Bennett  v. 
Edwards  (6)  when  the  case  was  discussed  in  Whitchurch  v. 
Chapman{c).  In  this  case  the  assistant  overseer  is  neither 
within  the  terms  nor  the  necessity  of  the  17  Geo,  3,  c.  38. 
The  King  v.  Farringdon  (d)  has  no  bearing  on  the  present 
case,  except  for  the  arguments  of  counsel. 
Second  point.  11.  As  to  the  time  of  the  appeal.  The  King  v.  Worces^ 
tershire{e)  is  a  decision  on  this  statute,  that  the  appeal  must 
be  to  the  next  quarter  sessions,  after  the  allowance  of  tbe 
accounts.  If  it  had  been  considered  that  there  was  not 
sufficient  time  to  go  on  with  it,  it  might  have  been  entered 
and  respited.  The  Kingv,  Co/chester(f)  shews  that  the 
time  of  appeal  does  not  run  from  the  delivery  of  the  ac- 
counts ;  for  there  the  appeal  was  made  after  the  accounts 
had  been  allowed  by  two  justices,  pursuant  to  17  Geo.  2, 
c.  38,  but  before  they  had  been  examined  at  a  special  ses- 
sions, in  pursuance  of  the  50  Geo.  3,  c.  49;  and  it  was 
held  that  the  appeal  run  from  the  time  of  the  first  allow- 


(a)  4  B.  &  Ad.  238. 
(6)  7B.&C.586;  8B.&C.709; 
S.  C.  in  error,  6  Biog.  330. 
(c)  3  B.  &  Ad.  691. 


(d)  9B.&C.541. 
(c)  5M.&S.  457. 
(/)  5  B.  &  AW.  535. 
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ance.    Rex  v.  Southampton  {a)  also  points  out  the  day  from        18S7. 
which  the  time  for  appealing  is  to  be  reckoned.     In  The    -,^|^ 
King  V.  Herefordshire{b),  where  an  order  of  removal  was  exe-  «. 

cnted  three  days  before  the  quarter  sessions,  the  Court  held  ^a^>* 
that  the  appeal  ought  to  have  been  made  to  those  sessions, 
although  it  could  not  have  been  tried  there.  That  case  is 
not  reconcileable  with  Rex  v.  Thackwell  (c),  in  which  it  ap- 
pears from  the  report  that  there  were  ten  days  between  the 
allowance  and  the  holding  of  the  quarter  sessions;  but  it  is 
understood,  from  counsel  in  the  case,  that  at  the  sessions 
where  Rex  v.  Thackwell  (c)  was  tried  ten  days'  notice  of 
trial  was  required ;  and  that  explanation  will  reconcile  it 
with  the  other  cases.  [Patteton  J. — There  are  several  sub* 
sequent  cases  which  overrule  Rex  v.  Herefordshire  (b),"] 
The  ruling  latterly  certainly  has  been  to  construe  next  ses- 
sions, next  practicable  sessions,  Rex  v.  Justices  of  Essex  (,d). 
Rex  V.  Justices  of  KefU{e),  and  the  cases  collected  in  the 
note  to  that  case. 

Lord  Denman  C.  J^  on  a  subsequent  day  in  this  term, 
delivered  the  judgment  of  the  Court: — Our  opinion  is 
asked  by  the  sessions  on  three  points:  1.  Whether  an 
appeal  lies  against  the  account  of  an  assistant  overseer; 

2.  Whether  the  notice  of  appeal  was  given  in  due  time ; 

3.  Whether  the  appellant's  affidavit  was  properly  received 
by  the  sessions,  to  prove  at  what  time  he  became  ac- 
quainted with  the  allowance  of  the  accounts  by  two  justices 
of  the  peace. 

On  the  first  point  we  see  no  reason  to  doubt  that  an  as*  First  point. 
sistant  overseer's  account  may  be  the  subject  of  an  appeal. 
He  is  not  the  servant  of  the  churchwardens  and  overseers 
of  the  parish,  but  of  the  vestry,  from  whom  he  directly  re- 
ceives his  authority;  an  authority  which  may  indeed  be  li- 
mited by  the  warrant  of  appointment ;  but  which  does  not 
appear  to  have  been  limited  in  the  present  case. 

(a)  6  M.  &  S.  394.  ((/)  1  B.  &  Aid.  210. 

(b)  3  T.  R.  504.  (e)  8  B.  &  C.  639. 
(e)6D.&R.61;  4B.&C.69. 

C  C  2 
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1837.  The  second  point  may  admit  of  some  difference  of  opi- 

Tho^^      ^^^^»  ^^^  seems  capable  of  being  decided  on  principles  of 

V.  reason  and  convenience.    Some  cases  have  held  that  the 

Watts.       ^^^^  ^f  allowance  by  the  justices  is  that  from  which  the 

Second  point,  time  for  giving  notice  roust  be  calculated^  Res  v.  Coode(a)f 
Rex  V.  Worcestershire  {b).  The  language  of  some  others 
may  be  thought  to  import  that  every  parishioner's  right  to 
appeal  is  kept  alive  as  long  as  he  is  personally  ignorant  of 
the  fact  of  such  allowance.  A  strict  adherence  to  either  of 
these  rules  might  obviously  produce  injustice ;  nor  do  we 
think  that  the  cases,  when  fairly  considered  with  reference 
to  their  circumstances,  lay  down  either  the  one  or  the 
other.  On  the  contrary,  the  Court  must  on  those  occa« 
sions  have  had  the  words  of  the  stat  17  Geo.  2  in  their 
contemplation;  which  gives  the  right  of  appeal  to  the 
party  grieved  '*  giving  reasonable  notice"  to  the  next  ge- 
neral or  quarter  sessions  of  the  peace.  The  sessions  have 
therefore  to  adjudge  what  notice  is  reasonable;  which 
must  depend  on  their  usual  practice.  Still  the  word  ftext, 
applied  to  the  sessions,  requires  an  interpretation ;  next  to 
what  period  ?  Not  to  the  period  of  examination  by  the 
vestry  before  allowance,  because  the  justices  upon  their 
investigation,  and  before  allowance,  may  have  struck  out 
every  item  to  which  parishioners  feel  an  objection; — not 
to  the  allowance  itself,  because  it  may  be  unknown  to  all 
the  parties  interested ; — nor  to  the  fact  of  knowledge  by 
any  one  disposed  to  appeal,  because  that  would  lead  to  an 
inconvenient  inquiry  into  the  particular  knowledge  of  indi- 
viduals, and  might  keep  the  officer's  account  subject  to  an 
appeal  indefinitely.  The  only  other  period  to  which  re- 
course  can  be  had  for  this  purpose  is  that  when  the  parish 
had  the  opportunity  of  knowing  the  contents  of  the  account. 
Thus,  in  Rex  v.  Thackwelt  (c),  the  time  for  giving  uoiice 
was  held  to  be  properly  reckoned  from  the  time  when  the 
account  was  allowed  and  published.    We  think  it  may  be 

(a)  Cald.  464;  1  Bott,  2G1.  (r)  4  B.  fr C. 67 ;  3  D.&  R.  61. 

(6)  5  M.  &  S.  457. 
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correctly  described  as  published  at  the  time  when  it  is 

deposited  (according  to  the  Ist  sect,  of  1?  Geo.i)  witli  the    ^    ^ 
,,j  ,  ..  .,,        ^^  Queen 

cburchwardens  and  overseers  for  public  inspection,  and  the  «. 

fact  of  depositing  bon&Jide  made  known.     In  the  present       Watts. 

instance,  the  sessions  have  found  that  this  was  done  on 

the  8th  of  May.     Therefore  the  June  sessions,  when  the 

appeal  was  lodged,  were  the  next  sessions;  and  the  notice 

was  in  due  time.     This  makes  it  immaterial  to  inquire 

whether  the  appellant's  affidavit  of  the  time  when  he  knew 

of  the  account  was  properly  admitted;  because  the  inquiry 

was  completely  immaterial.     The  Court  was  consequently 

justified  in  entering  on  the  merits  of  the  appeal ;  and,  having 

disallowed  certain  items,  the  rule  for  setting  aside  their 

judgment  must  be  discharged. 

Order  confirmed. 


The  Queen,  on  the  prosecution  of  Mr.  John  Clark,  v.  Sir 

Robert  Baker,  Treasurer  of  the  County  of  Middlesex.       Saturday, 

Nov.  nifi. 

In   Michaelmas   term,  1833,  a  rule   nisi   was  obtained      l.  The  clerk 

against  the  defendant,  as  Treasurer  of  the  County  of  Mid-  ©f  gaol  deli- 

dlesex,  calling  on  him  to  shew  cause  why  a  writ  of  manda-  ^®^y  ?^  "^ew- 

mus  should  not  issue,  directed  to  him,  commanding  him  to  titled  to  iinj 

pay  to  John  Clark,  gentleman,  as  Clerk  of  the  Session  of  ^f^cLnvkuT^*^ 

the  delivery  of  the  king^s  gaol  of  Newgate,  the  sum  of  sentenced  to 

9l6/.  7s.  4d.,  for  convicts  capitally  convicted  and  pardoned  li^Jh*h^rd*ia- 

on  condition  of  transportation  or  imprisonment ;  convicts  bour. 

1        ,  .  1.2.  He  IS  en- 

sentenced  to  be  transported,  and  convicts  sentenced  to  be  pitied  to  the 

fee  usually 
pud,  at  the  time  of  the  passing  the  6  Geo,  4,  c.  84,  in  respect  of  convicts  sentenced  to 
tmnspoitation. 

3.  The  clerk  of  the  session  of  Newgate,  who  continued  in  office  op  to  1780,  received 
the  sam  of  69. 9d,  for  every  felon  ordered  to  be  transported;  his  successor  in  office 
received  the  same  fee  till  the  year  1805.  From  that  year  till  the  year  18-29,  when  his 
successor  was  appointed,  he  received  no  Such  fee: — ^Held,  that  the  non-payment  of  the 
fee  during  this  period,  unexplained  in  any  manner,  did  not  preclude  the  clerk  of  the 
session  from  making  a  claim  for  the  fee  usually  paid,  under  the  5  Geo.  4,  c.84,  s.  4,  and 
the  Court  granted  a  mandamus,  in  order  to  ascertain  whether  any  fee  was  usually  pay 
able  at  the  time  of  the  passing  of  that  act. 
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Sir  R.  Baxeb. 


imprisoned  and  kept  to  hard  labour  in  the  House  of  Cor- 
TbTQuEE  '^^^*^"  instead  of  transportation,  at  the  general  sessions 
V.  of  the  delivery  of  the  king's  gaol  of  Newgate,  holden  for 

the  county  of  Middlesex,  in  the  years  1831  and  1832. 
On  the  coming  on  of  the  above  rule,  it  was  ordered,  that 
the  matters  in  dispute  should  be  put  into  a  special  case  for 
the  opinion  of  the  Court. 

The  case  set  out  very  fully  the  various  acts  relating  to 
transportation,  commencing  with  the  first  act  on  the  sub- 
ject, the  4  Geo.  1,  c.  11.  By  the  65  Geo.  3,  c  156,  the 
laws  relating  to  convicts  subject  to  transportation  were 
amended,  and  were  continued  to  the  1st  May,  1816;  and 
by  sect.  3  it  was  enacted,  **  that  the  clerk  of  assize,  clerk  of 
the  peace,  or  other  clerk  of  the  court,  should  be  paid  by 
the  treasurer  of  the  county  tht  same  fee  as  had  been  tuHoUy 
paid,  or  such  clerk  of  assize,  clerk  of  the  peace,  or  other 
clerk  of  the  court,  was  entitled  to  receive  for  the  order  of 
transportation  of  any  offender."  The  4th  sect,  of  56  Geo.  3, 
c.  27,  (passed  30th  April,  1816,)  contained  an  exactly 
similar  provision ;  and  the  provisions  of  this  act  were  con- 
tinued by  the  1  &  2  Geo.  4,  c.  6,  which  remained  in  force 
down  to  the  passing  of  the  5  Geo.  4,  c.  84. 

The  5  Geo,  4,  c.  84,  consolidated  the  laws  relating  to 
transportation;  and  sect.  21  enacted,  "that  all  such  fees, 
on  the  delivery  out  of  custody  of  any  offenders  ordered  to 
be  transported  or  removed,  as  have  usually  been  paid  to  the 
sheriff  or  gaoler,  and  all  reasonable  expenses  which  the 
sheriff  or  gaoler  shall  incur  in  every  such  removal,  shall  be 
paid  by  the  county  or  place  for  which  the  court  in  which 
the  offender  was  convicted  shall  have  been  held,  and  the 
sheriff  or  gaoler  shall  receive  the  money  due  for  such  ex- 
penses from  the  treasurer  of  such  county  or  place,  such 
fees  and  expenses  being  first  allowed  by  the  order  of  the 
justices  of  the  peace  at  their  quarter  or  other  general  ses^ 
sions  of  the  peace,  M'ho  are  thereby  required  to  make  such 
order  as  shall  be  just  in  that  behalf:  and  the  clerk  of  the 
court  shall  be  paid  by  such  treasurer  the  same  fee  as  hath 
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been  usually  paid,  and  he  is  lawfully  entitled  to  receive,  for        1837. 
every  order  of  transportation.    Prior  and  down  to  February    j^^X^ 
session,  1784  (inclusive),  the  clerk  of  the  session  of  gaol  v. 

delivery  of  Newgate  received,  in  respect  of  every  capital  ^''^  ^  «aem, 
convict  reprieved  on  condition  of  transportation,  and  for 
every  felon  sentenced  to  transportation,  a  fee  of  6s.  2d*, 
which  sum  was  regularly  paid  to  him  by  the  contractors 
for  the  transportation  of  the  convicts ;  but  there  is  no  evi- 
dence to  shew  that  since  that  period  any  fee  in  respect  of 
such  convicts  has  been  paid  to  him. 

The  first  statute  relating  to  punishment  by  hard  labour 
was  the  5  Ann.  c.  6.  Sect.  2  enabled  the  judge  or  justices 
before  whom  offenders  should  be  tried  and  convicted  of 
theft  or  larceny,  to  sentence  such  offenders  to  hard  labour. 
This  statute  made  no  provision  for  any  fee  whatever  to  the 
clerk  of  the  court  or  other  officer.  By  the  16  Geo.  3,  c.  43, 
the  power  of  sentencing  to  hard  labour  was  extended  to 
other  offences ;  and  by  sects.  3  and  12,  the  clerk  of  assize, 
&c.  was  directed  to  give  to  the  gaoler  a  certificate  as  to 
the  felons,  Bcc.  convicted  and  sentenced  to  hard  labour. 
Sect.  17  enacted  that  the  clerk  of  assize  should  be  paid  by 
the  treasurer  of  the  county  the  like  satisfaction  as  had  been 
usually  paid  for  the  order  of  transportation  of  any  offender. 
The  provisions  of  this  act  were  extended  by  the  19  Oeo.  3, 
c.  74,  and  the  power  given  by  it  (so  far  as  it  authorized  the 
courts  to  sentence  to  hard  labour,  in  the  place  of  transporta- 
tion, convicts  liable  to  transportation,  and  convicts  capitally 
convicted,  and  reprieved  on  condition  of  being  kept  to  hard 
labour,)  was  continued,  by  several  statutes,  to  the  26th 
March,  1802,  when  it  ceased.  From  that  time  the  sen* 
tences  to  herd  labour  were  under  the  5  Ann.  c.  6,  and  53 
Geo.  3,  c.  162,  until  the  passing  of  the  7  &  8  Geo.  4,  c.  29. 
But  since  1802  certificates  of  the  convictions  of  persons 
lentenced  to  hard  labour,  containing  particulars  similar  to 
those  required  by  the  l6  and  19  Geo.  3,  have  been  made 
by  the  clerk  of  the  court,  and  transmitted  to  the  House  of 
Correction  with  prisoners  sentenced  to  bard  labour  there. 
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1837.  In  1778  Mr.  Deacon,  then  clerk  of  the  session  of  the 

^■^"'^'^^^      delivery  of  the  kine's  eaol  of  Newirate  for  the  county  of 
The  QuBBN    T,^.,„  t^    .     J  ,     ..  ,  ,., 

9.  Middlesex,  obtained  a  rule  for  a  mandamus,  which  was 

Sir  R.  Baibb.  afterwards  made  absolute^  directed  to  the  treasurer  of  the 
county  of  Middlesex,  to  pay  such  and  the  like  fees  and 
satisfaction  for  the  persons  convicted  of  felony  and  other 
oflfences,  at  the  Old  Bailey,  in  1776,  1777,  and  1778,  and 
sentenced  to  hard  labour,  as  had  been  usually  paid  by  the 
contractors  for  the  transportation  of  felons,  lliis  rule  was 
obtained  upon  an  affidavit  of  Mr.  Deacon,  which  stated,  that 
from  the  time  of  his  appointment  to  the  l6  Geo.  3,  c.  43, 
he  had  always  been  paid  by  the  contractor,  for  the  trans- 
portation of  felons,  the  fee  of  Os.S^f.  for  every  felon  ordered 
to  be  transported,  and  that  the  persons  who  had  been  con- 
victed, and  for  whom  he  claimed  fees,  were  liable  to  trans- 
portation, but  had  been  sentenced  to  hard  labour  under  the 
provisions  of  the  last-mentioned  statute. 

The  fees  so  claimed  by  Mr.  Deacon  were  paid  to  him  by 
the  then  treasurer  of  the  county  of  Middlesex,  in  conse- 
quence of  the  granting  of  the  above-mentioned  rule;  and  the 
like  fees  were  continued  to  be  paid  by  the  said  treasurer  to 
Mr.Deacoit,  and  to  Mr,  Shelion,  his  successor  in  office,  until 
about  the  beginning  of  the  year  1805.  Upon  the  death  of 
Mr.  Shelion,  in  1829,  the  said  John  Clark  was  appointed 
clerk  of  the  session  of  gaol  delivery  of  Newgate. 

The  case  concluded  with  the  following  questions  for  the 
Court : 

Whether  the  clerk  of  the  session  of  gaol  delivery  of  New* 
gate  is  entitled  to  a  fee  of  6s.  2J.  in  respect  of  each  person 
capitally  convicted,  and  pardoned  on  condition  of  transpor- 
tation— of  each  person  capitally  convicted,  and  pardoned  on 
condition  of  imprisonment  with  hard  labour — of  each  felon 
sentenced  to  transportation — and  of  each  felon  liable  to 
transportation  and  sentenced  to  be  imprisoned  and  kept  to 
hard  labour — or  of  either,  and  which  class  of  offenders* 

The  following  were  the  points  delivered  by  the  defendant 
to  the  prosecutor,  as  intended  to  be  relied  upon  in  argument: 
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I.  As  to  transports.     That  at  the  time  of  passing  the 
Stat.  5  Geo.  4,  c.  8-4,  the  clerk  of  the  court  had  not  been 
usually  paid,  and  was  not  entitled  to  receive  any  fee  on  «. 
order  of  transportation.                                                            ^'!'  ^'  ^^^^^* 

II.  Aa  to  convicts  sentenced  to  imprisonment  with  hard 
labour.  That  since  the  expiration  of  the  ig  Geo.  3,  c.  74, 
(in  1802)  such  sentences  have  been  under  the  statute  of 
5  Ann.  c.  6,  and  53  Geo.  3,  c.  162,  and  7  &  8  Geo.  4 
(commonly  called  PeeVs  Act),  and  subsequent  acts,  none 
of  which  acta  give  any  fee  to  the  clerk  of  the  court  for  an 
order  of  imprisonment  with  hard  labour, — no  such  fee  in 
fact  having  ever  been  paid  or  payable  under  any  other  acts 
than  l6th  and  igth  Geo.  3. 

Sir  W.  W.  Follett  (and  Channell  was  with  him)  argued 
the  case  for  the  crown ;  and  on  the  second  point  Fleetwood 
V.  Finch  (a)  was  cited. 

Sir  F.  Pollock  (with  whom  was  Addison)  was  heard  for 
the  defendant  on  the  first  point,  being  stopped  by  the  Court 
on  the  point  as  to  Mr.  Clark*s  right  to  fees  in  respect  to 
convicts  sentenced  to  hard  labour  (6). 

Lord  Den  MAN  C.J. — With  regard  to  the  fee  on  con- 
victs sentenced  to  hard  labour,  we  feel  no  doubt  that  it  can- 
not be  claimed  any  longer.  The  services  required  from  the 
clerk  of  assize,  in  respect  to  such  sentences  under  the 
statutes,  for  which  the  fee  was  payable,  ending  with  the  19 
Geo.  3,  c.  74,  are  no  longer  required  to  be  performed  \  and 
although  some  inconvenience  may  be  caused  by  those  ser- 
vices being  discontinued,  we  think  the  remedy  can  only  be 
supplied  by  another  act  of  parliament. 

As  to  the  other  point,  some  difficulty  is  occasioned  by 
the  combmation  of  provisions  in  the  5  Geo.  4,  c.  84,  varying 

(a)  S  H.  Bl.  390.  structaon  of  the  difierent  acts  of 

(6)  As  the  arguments  of  counsel  parliament,  it  has  been  deemed 
proceeded  entirely  on  the  con-     unnecessary  to  gtTO  them. 
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lesr.        in  some  respects  the  enactments  of  the  former  stmtutes,  and 
j,^^^^^"^      substituting  others  in  their  place;  for  by  the  2l8tsect.it 
V.  enacts,  *'  that  the  clerk  of  the  court  shall  be  paid  the  same 

Sir  R.  Baier.  fg^  jg  Jj^jIj  y^^^^  usually  paid,  and  he  is  lawfully  entitled  to 
receive,  for  every  order  of  transportation/'  On  considering 
the  general  meaning  of  these  words,  they  clearly  import  that 
some  fee  should  be  given  ;  and  there  is  nothing  unreasona- 
ble in  holding  that  the  fee  usually  given  should  be  paid.  At 
present  I  do  not  know  what  fee  is  payable,  or  under  what 
circumstances  the  fee  usually  paid  formerly  has  been  dis- 
continued ;  but  I  cannot  think  the  single  circumstance  of  an 
officer  having  abstained  from  the  receipt  of  this  fee  for  a 
period  of  forty  years,  is  by  itself  sufficient  evidence  of  the  fee 
not  being  usually  paid  in  the  words  of  this  act  of  parliament, 
or  such  a  fact  as  to  preclude  his  successor  in  office  from 
claiming  the  fee  be  was  of  right  entitled  to.  The  officer  in 
question  might  have  been  a  rich  man,  to  whom  the  fee 
might  have  been  of  no  consequence,  and  if  so,  it  would  be 
very  hard  that  his  acts  should  bar  the  rights  of  a  new-comer. 
On  the  other  hand,  it  may  turn  out  that  the  fee  was  withheld 
on  account  of  other  advantages  which  were  extended  to  the 
clerk  of  the  session,  and  which  would  therefore  make  the 
fee  one  not  usually  paid  at  the  time  of  the  passing  the  act. 
On  the  whole,  these  circumstances  make  the  case  eminently 
fit  for  the  mandamus  going,  in  order  to  institute  further 
inquiry. 

Patteson  J.-^I  quite  agree  as  to  the  fee  claimed  on 
the  sentences  to  hard  labour.  That  fee  was  payable  for 
duties  performed  under  various  acts  of  parliament;  but 
from  1802  downwards  there  has  been  no  provision  on  the 
subject.  Whether  this  omission  was  unintentional  or  de* 
signed,  it  is  difficult  to  say,  but  as  it  exists,  it  is  impossible 
to  hold  Mr.  Clark  to  be  entitled  to  that  fee ;  and  therefore 
so  much  of  the  rule  as  claims  it  must  be  discharged. 

On  the  other  point  there  is  great  difficulty.  As  to  the 
fee  which  the  clerk  was  lawfully  entitled  to  receive,  thert 
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is  no  difficulty  at  all;  for  certainly  in  1780  he  was  entitled 

to  a  fee,  and  the  clerk  at  that  period  actually  did  receive    _,    _ 

.   -  .  The  Qu£Bii 

It  for  some  years.     His  successor  therefore  in  office  was  en-  v. 

titled  to  receive  it;  for  he  could  not  be  deprived  of  any  fee  ^*'  ^  Bake*. 
he  was  entitled  to  by  the  neglect  or  act  of  a  former  officer. 
But  then  comes  the  question  as  to  the  meaning  of  the  ^'  fee 
usually  paid."  It  cannot  mean  the  payment  of  the  fee  for 
three  or  four  years,  as  it  was  to  Mr.  SheltorCs  predecessor, 
but  the  fee  that  had  been  paid  for  a  long  course  of  years* 
Then,  does  the  non-receipt  of  it  by  an  officer  for  forty 
years  exclude  his  successor  from  his  right  to  it?  This 
would  be  rather  a  startling  position  to  lay  down.  It  is 
quite  clear  that  the  act  intended  that  the  clerk  should  be 
paid  a  fee  on  transportation,  and  there  is  no  doubt  here  as 
to  the  amount,  for  that  has  never  varied.  The  only  ques- 
tion therefore  is,  as  to  the  umal  payment,  which  must  be 
inquired  into. 

Williams  J.— -I  think  that  Fketwood  v.  Finchia)  com- 
pletely disposes  of  the  claim  to  fees  on  convicts  sentenced  " 
to  transportation,  as  it  shews  that  such  a  fee  can  only  be 
founded  on  ancient  usage  or  act  of  parliament.  Ancient 
usage  is  out  of  the  question  here,  and  the  present  act  of 
parliament  is  silent  on  the  subject. 

On  the  other  point,  I  think  that  the  mandamus  ought  to 
go,  in  order  to  have  the  circumstances  explained  under 
which  Mr.  Shelton  forbore,  for  so  long  a  period,  to  claim 
the  fee  he  was  entitled  to.  I  do  not  think  that  such  for^ 
bearance  is  by  itself  a  complete  answer  to  the  claim  for  the 
**  fee  usually  paid,"  and  the  case  put  by  my  lord  shews  how 
it  may  be  explained.  To  maintain  such  a  proposition,  it 
must  be  contended  that  the  abstaining  to  receive  the  lawful 
fee  for  any  number  of  years  precludes  the  holder  of  the 
office  from  asserting  his  claim  to  it. 

Coleridge  J. — It  is  not  disputed  that  the  fee  taken  by 
an  officer  like  Mr.  Clark  must  rest  on  the  principle  laid 
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J837.        down  in  Fleetwood  ▼.  Finck{a),  viz.  on  ancient  usage  or  act 
J^^"^^      of  parliament:  for  work  done,  is  not  by  itself  sufficient 
9.  Ancient  usage  cannot  be  relied  on  in  this  case  on  the  sen- 

Sir  R.  Baecb.  tences  to  bard  labour,  for  that  punishment  only  dates  finom 
the  5  Ann,  c.  6.  The  subsequent  acts  of  parliament  which 
entitled  the  officers  to  a  fee  on  such  sentences,  dropped 
on  the  enactment  of  the  7  &  8  Geo.  4,  c.  ^B,  and  that 
act  says  nothing  of  any  such  fee  being  paid.  Therefore  as 
the  statutes  entitling  the  clerk  to  such  fee  are  eipired,  and 
there  is  no  ancient  usage,  the  foundation  for  the  claim  fiiils. 
I  quite  agree  also  on  the  other  point.  It  is  not  disputed 
that  the  officer  was  entitled  to  the  fee  at  the  passing  of  the 
5  Geo.  4y  c.  84.  The  question  is  then,  are  the  words,  ''  the 
same  fee  as  hath  been  usually  paid,** — so  clear  and  unambi* 
guous,  that  we  ought  not  to  put  the  case  in  a  course  for 
additional  inquiry?  It  may  turn  out  that  the  words  **  usual 
payment**  may  receive  an  interpretation  from  the  practice 
of  other  courts,  and  if  the  traverse  be  taken  upon  those 
words,  the  jury  may  take  into  consideration  the  grounds 
upon  which  Mr.  Shelton  discontinued  to  receive  the  fee. 
All  these  circumstances  shew  that  the  writ  ought  to  issue  (6). 

Rule  absolute  for  a  mandamus  as  to  the  fee  on 
convicts  sentenced  to  transportation — 
Discharged  as  to  the  fee  on  convicts  sentenced 
to  hard  labour. 

(«)  3  H.  Bl.  S90.  of  tlie  possession  for  ten  or  twenty 

{b)   Where    "a  title  is  onco  years."    Co.  Dtt.  114by  and  two 

gained  by  prescription  or  custom^  cases  there  cited. 

ii  cannot  be  lost  by  interruption 
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1837. 


The  Queen  r.  The  Inhabitants  of  Hocrwokthy.  Saiurdt^^ 

N.  Nav.Uik. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby      1.  It  is  not 
Elizabeth  'Thorn  was  removed  from  the  parish  of  Hock*  Uie  mpoo^'^ 
worthy,  in  the  county  of  Somerset,  to  the  parish  of  Chip-  ^.^  ^^  &^^ 
stable,  as  the  place  of  her  last  legal  settlement,  the  ses-  the  Mttlemene 
sions  quashed  the  order,  subject  to  the  opinion  of  this  Court  **"  ^^^^^  ^^ 
on  the  following  case : —  pauper  unless 

A  notice  of  appeal  and  of  the  grounds  of  appeal  had  have  pmot^* 
been  duly  served  by  the  appellant  parish.    The  grounds  of  out  an  objec- 
such  appeal  were  as  follows :  (namely,)  That  John  Thorn,  |),eir  grounds 
deceased,  (the  late  husband  of  the  said  Elizabeth  Thorn)  ^^"P^ 
was  legally  settled  in  the  parish  of  Bampton,  in  the  said  then  is  a  de- 
county  of  Devon,  by  renting  of  one  Mr.  Robert  Elsworthy  ^^^^^^ 
certain  lands  and  hereditaments  situate  in  the  said  parish  of  things  at  a 
Bampton  for  a  year  from  Lady-day,  18S0,  at  a  rent  of  up-  fh^J^^f^"* 
wards  of  10/.  a-year,  and  that  he  occupied  the  same  for  a  find  that  the 
year  and  paid  a  year's  rent  for  the  same ;  and  that  the  said  ^orth  toL 

EUaabeih  Thorn,  the  widow  of  the  said  John  Thorn,  is  ve«r,a  set- 

tlement  may 
therefore  legally  settled  in  the  said  parish  of  Bampton.  be  guned  by 

When  the  above  notice  had  been  read  at  the  trial  of  this  H^j^j^iJI^^^^ 

appeal,  it  was  contended  by  the  respondents,  tliat,  looking  mise,  and  the 

at  the  terms  of  it,  they  had  received  no  notice  to  prove  the  no't7(^ila" 

settlement  m  the  appellant  parish,  and  that  the  appellants  though  it  at- 

were  bound  to  prove  the  settlement  in  Bampton,  to  which  miseincorpo- 

alone  the  statement  of  their  grounds  of  appeal  was  confined,  f^^  tenemenu 

^  •  "^  by  wnang  not 

The  Court,  however,  called  upon  the  respondents  to  support  under  bm. 

their  order  by  proving  the  settlement  (as  stated  in  their  an^insirument 
examination  in  the  appellant  parish).     The  respondents  demises  seve- 

objected  to  the  right  of  the  appellants  to  cross-examine  the  conidsting^f 

land  and  other 
interests,  some  of  which  are  incorporeal  tenements,  at  one  fixed  rent,  an  ad  valorem 
stamp  is  sufficient. 
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1837.        witness  on  this  part  of  the  case  (under  the  terms  of  their 
J^l^      notice).    The  Court  held  that  they  were  entitled  to  cross- 
V.  examine,  and  they  did  so.     The  respondents  attempted  to 

HocKwoBTHY^  P"^^^®  ^  Settlement  in  the  appellant  parish  by  hiring  and 
service,  which,  in  the  judgment  of  the  Court,  they  failed  to 
substantiate.  The  appellants  then  attempted  to  establish  a 
settlement  of  the  pauper  through  her  late  husband  by  reason 
of  his  renting  a  tenement  (as  stated  in  their  notice)  in  the 
parish  of  Bampton,  and  tendered  in  evidence  an  instrument, 
signed  by  the  pauper's  husband  and  one  Robert  JSlstooriky, 
of  which  the  following  is  a  copy : — **  Memorandum  of 
agreement  made  the  24th  day  of  March,  1830,  between 
Robert  Elsworthy  of  Bampton,  in  the  county  of  Devon, 
yeoman,  of  the  one  part,  and  John  Thorn  of  Chipstable,  m 
the  county  of  Somerset,  of  the  other  part,  witnesseth^  that 
the  said  Robert  JSisworthy  doth  let  unto  the  said  John 
Thorn  a  dairy  consisting  of  ten  cows  and  ten  living  calves  to 
be  all  in  pail  by  the  1st  of  May,  or  Ss,  6d.  per  week  to  be 
allowed  for  the  deficiency  of  each  or  either  of  the  said  cows 
after  the  1st  May ;  and  if  any  or  either  of  the  said  cows 
should  fail  by  loss  of  milk  or  misfortune,  after  seven  days' 
notice  has  been  given,  to  be  exchanged  for  another,  or  satis- 
faction made  for  such  loss;  also  the  kitchen,  back  kitchen, 
dairy,  two  bedrooms,  (except  as  hereinafter  excepted)  also 
sufficient  Uncharges,  pigsties,  and  other  appurtenants  which 
has  been  usually  let  with  the  said  dairy,  together  with  the 
north  part  of  the  garden,  and  120  perches  properly  manured 
and  cultivated  for  potatoes,  and  twenty-five  faggots  of  wood 
to  be  delivered  in  court  for  each  cow,  with  liberty  of  cutting 
browze  at  the  said  Robert  Elsu)orthy*s  appointment,  to  be 
found  a  horse  one  day  in  a  week  when  barrelling  of  butter, 
and  one  day  a  fortnight  when  not  barrelling.  The  pigs  to 
run  in  the  east  part  of  the  orchard  until  the  apples  are 
deemed  necessary  to  be  saved,  and  then  in  the  Gomey  until 
the  apples  are  taken  in,  and  to  be  kept  well  ringed  to  prevent 
their  doing  damage ;  and  also  to  have  certain  plots  of  ground 
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called  Great   South   Moor  Cross  Park,  Gomey  Middle        issr. 
Castle,  and  West  Castle,  and  the  first  fortnight  keep  in  the      ^"^^v"^^ 
South  Castle.   Also  the  pasture  of  the  Home  Meadow  after  9. 

the  hay  is  carried  off  until  the  first  day  of  November,  1830,  Jnhabitanu  of 
the  pasture  of  the  West  Meadow  until  the  20th  day  of  No- 
vember, and  the  pasture  of  the  Lower  Meadow  uutil  the  25th 
day  of  December,  1830;  the  said  Lower  Meadow  to  be  un- 
stocked  when  very  wet,  and  to  help  mow,  and  make  the  hay 
in  the  said  meadows  free  of  expense,  except  being  found 
meat  and  drink;  the  hay  to  be  put  in  one  rick,  and  divided 
into  three  parts,  two  of  the  three  parts  to  be  for  the  use  of 
the  said  cows,  oue  of  which  two  parts  to  remain  uncon- 
snmed  at  Lady*day,  1831,  and  to  keep  the  windows  pro- 
perly glazed,  and  so  to  leave  the  same  at  the  end  of  the  term, 
except  what  glass  the  said  Robert  Elsworthy,  or  family 
breaks;  in  consideration  of  the  said  John  ITtorn,  his  exe- 
cutors, administrators  or  assigns  paying  unto  the  said  i2o- 
bert  Elsworthy  the  sum  of  75/.,  the  first  quarter's  rent  to  be 
paid  on  or  before  the  24th  day  of  June ;  the  second  pay- 
ment at  Michaelmas ;  the  third  payment  at  Christmas ;  and 
the  fourth  payment  at  Lady-day,  1831,  being  the  end  of  the 
term.  Also  the  said  Robert  Elmorthy  reserves  liberty  of  the 
fire-place  in  the  kitchen  with  a  friend  or  his  servants  when 
required,  and  also  to  dress  all  meat  and  vegetables  that 
might  be  wanted,  and  the  chamber  over  the  back  kitchen, 
and  liberty  of  his  servant  girl  sleeping  in  one  of  their  bed- 
rooms. And  also  the  said  John  Thorn  or  his  attendants  to 
dress  all  meat  and  vegetables  when  wanted,  the  servant  girl 
to  assist;  also  half  of  the  poultry  and  eggs,  the  hearth  ashes 
to  be  at  the  disposal  of  the  said  Robert  Ekworthy ;  the 
cows  to  be  put  to  bull  so  as  to  calve  by  the  25th  of  March, 
1831,  and  if  any  or  either  of  the  said  cows  should  not  go  to 
bull,  to  be  at  the  disposal  of  the  said  Robert  Ekworthy  the 
2d  day  of  February,  1831 ;  the  said  Robert  Elnoorthy  to 
find  all  firing  for  his  use  in  the  kitchen,  the  cows  to  be  kept 
on  straw  before  they  have  calved  during  the  winter,  also  to 
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18S7.        have  half  of  the  poultry  and  eggs,  and  liberty  of  ranuing 
J^'^^      pigs  with  the  said  John  Tltorn,  who  is  to  keep  fence  for  bis 
9.  own  pigs  and  to  attend  to  all  stock  on  the  said  fieirm  in  the 

Inkabitanu  of  absence  of  the  said  Robert  Elsworihy,  the  parting  in  the 
orchard  to  be  kept  at  a  joint  expense;  the  said  John  Thorn 
to  work  for  Is.  and  liquor  when  required,  and  to  quit  at  the 
end  of  the  year  without  any  further  notice,  unless  otherwise 
agreed  on.     In  witness  whereof  the  parties  have  hereunto 
subscribed  their  names.    Robert  Ulsworthy,  John  Thorn. 
Witness,  John  Capron.'* 
The  above  instrumeut  was  stamped  with  a  1/.  lOs.  stamp, 
and  the  pauper's  husband  occupied  under  it  the  prembes 
referred  to  therein  for  above  a  year,  and  paid  to  the  amount 
of  75/.  reserved  by  it.    The  respondents  objected,  1st.  That 
the  stamp  was  insufficient;  and  2d.  That  the  instrument 
purported  to  be  a  demise  of  incorporeal  hereditaments^  and 
should,  therefore,  have  been  under  seal.    The  questions 
intended  to  be  submitted  to  this  Court  are,  1st.  Whether, 
looking  at  the  terms  of  the  notice  of  appeal  the  Court  of 
Quarter  Sessions  were  right  in  requiring  the  respondents  to 
prove  a  settlement  in  the  appellant  parish,  and  whether  the 
appellants  were  entitled  to  cross-examine  witnesses  called 
for  such  purpose.    If  the  Court  should  be  of  opinion  that 
the  sessions  were  right  in  that  respect,  the  order  of  removal 
to  be  quashed.     If  the  sessions  were  wrong  in  that  respect, 
the  order  of  removal  is  to  be  confirmed,  unless  this  Court 
should  be  of  opinion  that  the  settlement  in  Bampton  was 
proved  in  reference  to  the  two  following  questions,  and  in 
that  case  the  order  of  removal  is  to  be  quashed ;  (that  is  to 
say),  2d.  Whether  the  instrument  before  mentioned  was 
properly  stamped  so  as  to  be  admissible  in  evidence ;  3dly. 
Whether  a  settlement  was  gained  by  occupying  under  that 
instrument  the  premises  mentioned  in  it,  and  by  paying  the 
75/.  per  annum  reserved  by  it. 

Beref  for  the  appellants.    The  first  question  stated  by 
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the  sessions  is  of  great  importance  for  the  regulation  of  the         1837. 

practice  at  quarter  sessions,  as  at  present  a  difference  pre-       ^-^^^-^^ 

•1       r        .  •  .  J  ,.   J  The  Queen 

vajls  ;  for  at  some  sessions  the  respondents  are  called  upon  y, 

10  establish  their  case  by  proving  the  settlement  sUted  in  the  Jn^*aWtants  of 

^    ,  r  •         •  /.     •        HOCKWOETHT. 

examination  of  the  pauper.  It  was  the  impression  of  the 
court  from  whence  this  case  comes,  that  though  by  the  4  8c 
5  Will.  4,  c.  76,  s.  8 1 ,  the  respondent  was  limited  to  the 
grounds  of  removal  stated  in  the  examination,  still  it  was 
the  intention  of  the  legislature  that  the  respondents  should, 
without  any  statement  of  grounds  by  the  appellant,  at  least 
prove  the  settlement  relied  on  in  the  examination — that  where 
the  appellant  gave  notice  of  appeal,  without  any  special 
grounds,  this  was  equivalent  to  a  notice  to  the  respondents 
to  prove  their  case.  The  second  question  cannot  properly 
be  discussed,  as  the  sessions  have  not  found  distinctly  whe- 
ther the  land  demised  to  the  pauper  for  a  year  was  worth 
IO/.9  although  it  appeared  clearly  to  be  so. 

Terrell^  contri^,  intimated  that  he  was  not  aware  of  the 
facts  as  to  the  rent  so  as  to  be  able  to  consent  to  an  amend- 
ment. 

Lord  Dbnman  C.  J. — It  is  desirable  that  this  point 
should  be  settled.  We  think  that  the  appellants  cannot  in- 
sist on  any  point  for  quashing  the  order  of  removal  that  is 
not  stated  by  them  in  their  grounds  of  appeal.  Upon  the 
other  point,  the  case  must  go  back  to  the  sessions  to  be 
restated,  unless  the  counsel  can  agree  now  to  the  amend* 
ment  being  made. 

Patteson  and  Williams  Js.  concurred. 

Coleridge  J. — If  we  came  to  a  contrary  decision,  ap- 
pellants who  had  no  case  at  all,  but  who  meant  to  rely  on 
some  defect  in  the  examination,  might  contend  that  they 
were  not  bound  to  deliver  any  statement  of  the  grounds  of 
appeal. 

The  case  was  accordingly  sent  back  to  sessions,  and  il 
vol.  II.  D  D 
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1837.        doubted,  that  although  a  messuage  was  demised  by  the  same 

J^^^^^T^      agreement,  the  whole  was  void.     It  was  not  suggested  iu 

The  Queen  • 

V.  that  case  that  one  part  of  the  demise  might  be  separated 

llSoRTuyf  *^^°™  ^^^  ^^^^^'  '^^^  question  then  is,  does  this  instrument 
contain  the  deiuise  of  an  incorporeal  tenement?  In  I'he 
Kiftg  V.  HoUwgton  (a)  it  was  held,  that  the  ley  (pasturage) 
of  two  cows  at  six  guineas  a-jear  was  an  incorporeal  tene- 
ment; and  Lord  EUenhorough  C.  J.  said,  •*  That  the  case 
was  nothing  more  than  a  common  in  gross."  So  here,  the 
letting  of  a  dairy  is  nothing  more  than  the  mere  right  to  feed 
cows.  The  word  '  pasture*  has  been  relied  upou,  but  that 
word  is  ambiguous ;  it  may  mean  either  *  pasture^  t.  e.  the 
ground  itself  called  pasture,  or  pascuum,  the  feeding,  as  ap- 
pears by  Lord  Coke{h)\  and  he  adds,  the  latter  cannot  be 
demanded  in  a  praecipe  by  that  name.  It  is  impossible  to 
say  that  the  land  itself  was  granted  in  this  case.  In  Mount" 
joy  V.  Terdrue(c),  which  is  the  case  cited  from  Vin.  Abr., 
where  it  is  said,  that  a  man  may  grant  the  pasture  of  a  close 
for  years  without  deed,  Mr.Ff//er  adds  the  next  placitum, 
as  abstracted  from  Rol/e,  *'  but  otherwise  had  it  been,  if  be 
had  granted  pasture  for  certain  beasts."  So  also  the  liberty 
of  cutting  browze,  whether  it  be  an  easement  or  an  estover, 
is  an  incorporeal  right,  and  should  be  granted  by  deed, 
Hewlins  v.  Shippam  {d).  Coster  v.  Cowling  (e)  is  an  au- 
thority that  the  stamp  is  not  sufficient,  because  the  instru- 
ment demises  several  distinct  subject-matters. 

Lord  Denman  C.  J. — It  is  not  necessary  to  consider 
the  way  in  which  this  instrument  may  be  construed  on  va- 
rious contingencies  that  may  arise.  There  might  be  a  ques- 
tion how  the  rent  reserved  by  it  could  be  enforced,  but  with 
that  we  have  nothing  to  do.  We  find  a  demise  of  land  at 
more  than  10/.  a-year,  which  rent  has  been  duly  paid,  and 
the  land  occupied  for  the  time  prescribed  by  the  statute, 
and  I  cannot  say  that  the  instrument  is  void.     Being  so,  is 

(o)  3  East,  113.  (rf)  7  D.  &  R.  7B3;  5  B.  &  C. 

(6)Co.Dtt.4b.  221. 

(r)  14  Vin.  Abr.  Grant  (E  n),  p1.2.  (e)  7  Bingh. 456. 


The  Queen 


MICHAELMAS  TERM,  1  VICT.  391 

the  Stamp  sufficient?   I  think  it  is.  for  it  is  a  l/.lOs.  stamp,        1837. 
which  is  sufficient  if  the  paper  is  an  agreement  for  the  lease 
of  an  incorporeal  tenement  or  a  demise  of  lands  at  a  rent    *     7. 
not  exceeding  100/.  per  annum.  Inhabitants  of 

LiTTLEDALE  J. — This  case  may  be  illustrated  by  the 
following  instance :  suppose  there  were  a  demise  of  freehold 
and  copyhold  land  in  the  same  lease,  and  that  the  demise 
as  to  the  copyhold  were  void  from  not  being  made  with  the 
consent  of  the  lord,  that  would  not  render  the  whole  void. 
So  in  this  case,  there  is  a  good  demise  of  land  of  sufficient 
value,  and  a  sufficient  occupation  of  it  to  confer  a  settlement. 

Williams  J. — As  there  is  in  this  case  a  demise  of  land 
nonuMatim  of  sufficient  value,  I  think  enough  appears  to 
gain  a  settlement. 

Coleridge  J. — Mr.  Terrell  does  not  dispute  the  prin- 
ciple of  Rex  V.  Pickering  {a\  lie  only  denies  that  it  is  appli- 
cable here.  That  principle  is,  that  inquiry  may  be  made  as 
to  the  rent  arising  from  each  portion  of  the  thing  demised. 
But  it  is  saidf  that  it  was  taken  for  granted  in  Bird  v.  Hig» 
giif$on{b)  that  a  demise  of  real  property  and  of  an  incor- 
poreal tenement  by  an  instrument  not  under  seal,  is  void 
altogether.  I  do  not  think  that  was  so ;  but  however  that 
might  be,  if  we  were  called  upon  to  give  a  construction  upon 
this  instrument  as  between  the  parties,  the  question  does 
not  arise  now.  There  has  been  sufficient  occupation,  which 
was  not  the  case  in  Bird  v.  Higginson  (b)  and  the  only  point 
is,  whether  there  has  been  a  demise  of  a  tenement  of  10/. 
a-year  value.  That  also  appears  clearly  when  we  apply  to 
the  case  the  principle  laid  down  in  Bex  v.  Pickering  (a). 
1  think  that  there  was  an  attempt  made  to  demise  an  incor- 
poreal tenement  by  this  instrument.  Mr.  Bere  compared  the 
liberty  of  cutting  browze  to  the  case  of  Smith  v.  Surman  (c)  ; 
but  that  case  does  not  apply  unless  it  were  shown  that  the 

(a)  3  B.  &  Ad.  336.  (c)  4  Mann.  &  Ry.  455;  9  B. 

(6)  4  N.  &  M.  505;  2  A.  fc  E.      &  C.  561. 
696. 
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browze  was  to  be  cut  elsewhere  than  on  the  land  demised. 
I  do  not  think  we  •ugbt  to  imply  that  such  was  the  intention 
^v,  "  of  the  parties,  because  it  was  to  be  cut  by  the  appointment 
[^*j|^^"J|^*^®^  of  the  lessor.  In  my  opinion,  therefore,  there  was  an  at- 
tempt to  demise  an  incorporeal  hereditament,  but,  for  the 
reasons  I  have  given,  I  think  it  immaterial.  As  to  the  stamp, 
taking  it  either  way,  it  was  sufficient. 

Order  of  Sessions  quashed. 


Nov.  lAth.  Wilton  v.  Chambers. 

toiie^whT  ^'^  ^'  CAMPBELL.  A.  G..in  Hilary  term  last,  bad 
bas  ceased  to  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
to*takeoo"his  ^^^  ^®  warrant  of  attorney  given  by  the  defendant  to  the 
yearljr  certi6-  plaintiff  should  not  be  cancelled,  and  the  several  judgments 
to  take  oat  his  ^^  ^^  ^^^^  ^^  ^^  plaintiff  against  the  defendant  vacated,  and 

certificate  on     nil  yfj\xg  of  execution  issued  under  them  set  aside:  and  the 

procunng  his 

re-admission ;    several  bills  of  exchange  and  other  securities  given  by  the 

to  do^so^  wh  ^^f'^°^^"^  ^^  ^^^  plaintiff,  as  mentioned  in  the  affidavits,  be 
ther  be  recom-  given  up  to  be  cancelled. 

"^"ornoi*the  ^^  ^^^  affidavits  on  which  the  rule  was  obtained,  it  ap- 
re-admission  peared,  that  in  the  year  1826  the  defendant  retained  the 
and  void.         plaintiff  as  an  attorney;  and  from  that  time  to  September, 

s.  When  an  Jq  the  year  1831,  the  plaintiff  carried  ou  divers  suits  at  law 
attorney  ob-  . 

tained  his  re-    and  in  equity  for  the  defendant,  for  which  the  defendant 

I823^^bu't  did    ^^^™®  indebted  to  him  in  a  large  amount,  and  gave  the 

not  practise  or  various  securities  mentioned  in  the  rule. 

tificate  tiU^'^      '^^^  plaintiff's  affidavit,  in  answer,  stated,  amongst  other 

18^6,  the  things,  that  he  was  admitted  an  attorney  in  1810;  that  he 
Court  ordered  ^,  ••,^,^•111  . 

various  seen-    ^^^^  began  to  practise  m  1813,  when  he  duly  took  out  a 

nties,  that        certificate,  and  continued  to  do  so  up  to  the  year  18^0, 

were  given  to  ,  ,     "^  ,    *' 

him  by  a  client  when  he  ceased  to  practise;  and  did  not  again  take  out  a 

tor  business 

done  as  an  attorney,  after  he  had  obtained  his  certificate  in  1826,  to  be  cancelled;  for 

as  he  could  not  sue  for  work  done  as  an  attorney  (not  having  taken  out  a  certificate 

for  three  years  tifier  his  re-admission),  securities  given  for  work  in  that  character  were 

illegal. 
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€crti6aile  until  the  year  18^,  when  he  resumed  business,  18S7. 
In  1883  be  obtained  bis  re-admission,  but  between  18£0 
and  £Oth  July,  1826,  be  did  not  directly  or  indirectly  carry 
on  the  business,  or  practise  as  an  attorney ;  that  after  be 
obtained  bis  certificate  in  1826,  be  commenced  to  act  as 
attorney  for  the  defendant ;  and  that  the  various  securities 
mentioned  in  the  rule  were  given  him  by  the  defendant  for 
business  actually  done  by  him  in  that  capacity. 

Erk,  Cresswell,  Shee,  and  W.  H.  Wat$on,  now  shewed 
cause  (a).  The  question  is,  whether  Mr.  Wilton,  having 
failed  to  take  out  his  certificate  after  obtaining  a  rule  for 
re-admission  in  1823,  until  the  year  1826,  although  he  did 
not  practise  as  an  attorney  in  the  interval,  thereby  brought 
himself  within  the  enactment  of  the  37  Geo.  3,  c.  90,  s.  31, 
which  renders  any  person  admitted  on  the  rolls,  who  shall 
cegieci  to  take  out  his  certificate  for  one  whole  year,  inca- 
pable of  practising.  It  is  submitted,  that  the  neglect  men- 
tioned in  the  statute  means  a  culpable  neglect,  and  only 
applies  to  attomies  who  continue  to  practise  without  taking 
out  a  certificate.  The  2  Geo.  2,  c.  23,  which  requires  the 
inrolment  of  attomies,  only  relates  to  attomies  in  actual 
practice ;  so  also  the  statutes,  which  require  certificates  to  be 
takeo  out,  such  as  the  25  Geo.  3,  c.  80,  s.  3,  and  the  act 
under  consideration,  37  Geo.  3,  c.  90,  s.  SO,  which  impose 
penalties  on  the  omission  so  to  do,  expressly  specify  praC' 
iising  attomies  only.  The  Court  therefore  will  not  extend 
the  enacting  clause  of  s.  31  further  than  to  remedy  the 
mischief  contemplated  in  s.  26  and  s.  30,  and  the  preceding 
statutes.  This  was  the  view  taken  by  Parke  B.,  in  Ex 
parte  Jonet  (6),  who  held  that  an  attomey  who  had  been 
admitted  but  never  practised  did  not  require  re-admission, 
alUiougb  he  had  not  taken  out  his  certificate.  In  Coren  v. 
Sharpe(c)f  also,  it  was  held  that  an  attomey,  who  had  be- 

(«)  Cor.  Lord  Denman  C.  J.,         {b)  S  Dowl.  P.  C.  451. 
Pultefcm,  WUliams,  and  Coleridge         (c)  1  B.  &  Ad.  366. 
Jt. 
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come  disqualified  from  practising  by  not  taking  oat  his 
certificate,  was  entitled  to  recover  for  business  done  after  be 
had  obtained  a  rule  for  re-admission,  but  before  the  re- 
admission  was  entered  at  the  Master's  office.  So,  in  HU" 
Itary  ?.  Hungate{a),  Littledale  J.  thought  the  decision  of 
Parke  B.,  in  Ex  parte  Jones {b),v/RS  right;  but  he  decided 
the  case  on  another  ground.  The  legislature  never  in- 
tended that  any  one  should  take  out  the  certificate,  unless 
he  M'as  in  actual  practice.  Sect.  £6  of  37  Geo.  3,  c.  90, 
has  the  express  words,  that  every  attorney,  '*  during  such 
time  as  he  shall  continue  so  to  practise  in  any  of  the  said 
Courts/*  shall  take  out  a  certificate;  therefore,  on  com- 
paring s.  31  with  s.  20,  the  Court  will  not  extend  the  pe^ 
nalty  of  a  fiscal  statute  further  than  the  mischief  contem- 
plated. It  is  true  that  applications  are  constantly  made  to 
the  Court  for  re-admission,  in  consequence  of  a  certificate 
not  having  been  taken  out,  although  there  has  been  no 
practice ;  but  these  motions  are  only  made  ex  majori  cau- 
tela;  Just  as  at  nisi  prius  evidence  is  frequently  given  be- 
cause it  is  at  handy  though,  in  point  of  law,  not  strictly  ne- 
cessary. Ex  parte  Nicholas  (c)  is  distinguishable  from  the 
present  case.  There  the  Court  of  Common  Pleas  ruled 
that  the  admission  of  an  attorney  who  had  omitted  to  take 
out  his  certificate  for  a  whole  year,  but  who  had  never 
practised,  was  void ;  but  the  point  was  never  raised  then, 
whether  re-admission  was  necessary  at  all.  It  must,  how- 
ever, have  been  distinctly  present  to  the  mind  of  Abbot  C.  J., 
in  Ex  parte  MalsoN  ((/),  when  he  laid  down  that  the  neglect 
mentioned  in  s.  3],of  ^^7  Oeo.  3,  imports  culpability,  and 
he  used  these  words, ''  Can  we  say  that  an  attorney  neglects 
to  take  out  his  certificate  who  does  not  practise ;''  and  the 
Court  ruled  that  the  attorney  was  entitled  to  re-admission 
without  the  payment  of  any  fine.  From  this  decision,  and 
from  all  those  in  which  the  Court  have  re-admitted  attor- 


(fl)  3  Dowl.  p.  C.  56. 
(6)  2Dowl.  P.C.  451. 


(c)  6  Tauot.  408 ;  2  Marsh.  123. 
((0  2  D.  &  R.  938. 
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nies  without  eiacthig  arrears  of  duty  or  fine,  namely.  Ex 
parte  Clarke  (a).  Ex  parte  Calland{b),  Ex  parte  Cunning- 
ham(c)t  Ex  parte  Richards  {d).  Ex  parte  Stmih(e)f  the  con- 
clusion may  be  drawn  that  an  attorney  not  practising  is  not 
within  the  Slst  section;  for  the  only  power  which  the 
Court  has  to  re-admit  an  attorney  is  under  the  37  Geo,  3, 
c.  90,  8.  31,  which  enables  them  to  do  so  upon  payment  of 
the  anears  of  duty  and  the  penalty ;  therefore  as  the  Courts 
have  not  exacted  such  payment  in  the  cases  above  men- 
tioned, and  have  therefore  ruled  that  the  latter  part  of  the 
section  did  not  apply,  they  must  also  have  ruled  that  the 
disabling  clause  in  the  former  part  does  not  apply  to  an  at- 
torney out  of  practice.  [Patteson  J.  It  follows,  from  your 
argument,  that  all  these  persons  who  had  been  re-admitted 
on  the  roll  without  payment  of  arrears,  are  not  properly  on 
the  roIK]  The  argument  is,  that  they  have  never  been  off 
the  roll ;  as  a  certificate  is  only  necessary  while  they  are  in 
actual  practice.  If  a  party  is  struck  off  the  rolls  by  his 
own  desire,  the  Court,  by  their  own  authority,  can  order 
him  to  be  re-admitted,  as  under  the  2Geo.^,  c.23,  they  can 
order  him  to  be  inrolled.  Ex  parte  INickolas,  as  reported 
in  Mar$kall(f\  confirms  the  view  now  taken,  as  the  learned 
judge  said  there,  '<  The  fear  is,  that  as  Mr.  Nicholas  has 
been  admitted,  and  as  no  certificate  was  taken  out  withiA 
that  year,  that  admission  may  be  void.  I  take  it,  that  if  a 
gentleman  neglect  to  take  out  his  certificate  within  the  year 
his  admission  is  void,  whether  he  practise  or  not;  for  the 
act  which  requires  the  certificate  to  be  taken  out  requires 
no  such  qualification;"  but  he  could  not  have  had  the 
statute  before  him.  In  Slack  v.  Wilkins  (g),  where  the  Court 
held,  that  an  attorney  who  had  neglected  to  take  out  his 
certificate  for  the  years  1815  and  18l6,  was  liable  to  the 
penalties  under  the  22  Geo.  2,  c.  46,  s.  12,  for  practising 
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(a)  2B.  &Ald.Sl4. 
(6)  2  B.  &  Aid.  315,  o. 
(r)  1  Bingh.  91. 
{d)  1  Chitt.  101. 


(e)  1  Chitt.  699. 
(/)  S  Marsh.  12S. 
(g)  1  C.  &  M.  23. 
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1837.  at  the  quarter  sessions  iu  1832,  the  attorney  bad  continued 
to  practise  during  the  prior  years,  although  that  fact  does 
not  appear  in  the  report;  and  therefore  he  is  quite  within 
Chambebs.  the  words  of  the  37  Geo.  3,  c.  90, «.  37.  The  Court, 
however,  has  ruled,  that  the  words  in  that  section, ''  the  ad- 
mission, &c.  shall  be  from  thenceforth  null  and  void,"  shall 
not  be  construed  void  to  all  intents  and  purposes ;  for  In 
Re  Rosi  and  Hodgson{a)  they  held  that  the  omission  to 
take  out  a  certificate  did  not  expose  an  attorney  to  the  pe- 
nalties of  the  £2  Geo.  2,  c.  46,  s.  1 1 ;  and  in  HodUnson  v. 
Mayer  {b)  the  Court  affirmed  that  decision.  Besides,  Mr. 
WiltoiCfi  omission  to  take  out  bis  certificate  from  1823  to 
1826  is  remedied  by  the  annual  indemnity  acts.  Even  if 
the  Court  decide  against  the  plaintiff,  this  rule  asks  too 
much;  for  it  not  only  seeks  to  set  aside  proceedings  in 
Court,  but  to  vacate  bills  of  exchange  and  other  securities, 
expressly  given  for  the  work  and  labour  of  the  plaintiff. 
Even  if  the  plaintiff  cannot  sue  for  his  claim,  still  where 
he  has  received  security  and  payment  for  work  actually 
done,  there  is  nothing  in  the  37  Geo.  3  to  compel  an  at- 
torney, not  duly  qualified,  to  give  back  the  security  he  has 
received,  unless  he  had  obtained  it  by  improper  practices. 

Addison  shewed  cause  for  the  assignee  of  Wilton,  and 
relied  on  £!x  parte  Jones  (c) ;  contending  that  no  distinction 
could  be  drawn  on  this  point  between  an  admissiou  and  a 
re-admission. 

Sir  J.  Campbell,  A.  G.,  and  Sir  IV.  W.  Follett,  contrd. 

The  established  practice  of  Westminster  Hall  for  half  a 

century  shews  that  re-admission  is  necessary  on  an  omission 

to  take  out  a  certificate  for  a  whole  year.     At  the  end  of 

the  year,  if  no  certificate  has  been  taken  out,  the  admission, 

ipso  facto,  becomes  void ;  and  the  re-admission  is  matter  of 

indulgence  by  the  Court,  on  whatever  terms  may  be  thought 

fit. 

(a)  4  N.  &  M»T63  ;  3  A.  &  E.         (6)  1  N.  &  P.  397. 
224.  (c)  2  Dowl.  P.  C.  451. 
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The  question  before  the  Court  is  important,  because  it        1837. 
not  only  relates  to  an  attorney's  right  to  practise  and  sue, 
but  it  includes  all  the  privileges  which  belong  to  the  cha- 
racter of  an  attorney. 

The  cases  cited  upon  re-admission  establish  this  rule: 
not  that  the  Courts  will  re-admit  an  attorney  when  he  has 
not  practised,  as  a  matter  of  course ;  but  that  where  it  ap« 
pears  satisfactorily  there  has  been  no  practice,  either  directly 
or  indirectly,  that  they  will  re-admit  without  exacting  any 
arrears.  It  is  now  contended^  for  the  first  time,  that  where 
there  has  been  no  practice,  re-admission  is  unnecessary. 
Bat  who  can  say  what  non-practising  is?  An  attorney 
without  clients,  in  one  sense,  does  not  practise;  but  he 
could  not  be  called  a  non-practising  attorney.  It  is  quite 
consistent  with  Mr.  WUton'n  affidavit,  in  which  he  says 
that  he  did  not  practise,  that  it  was  only  from  want  of 
clients.  But  it  is  evident  want  of  clients  does  not  amount 
to  not  practising.  Ex  parte  Bartlelt  (a)  proves  this.  And 
there  are  many  cases  in  which  the  Court  will  not  dispense 
with  the  usual  term's  notice,  although  tliere  has  been  no 
practising ;  Ex  parte  Watson  (6).  The  nature  of  the  acts 
relating  to  attomies  is  clearly  laid  down  by  Mr.  Tidd{c). 
They  are  partly  of  a  fiscal  nature ;  partly  to  preserve  the 
respectability  of  the  profession.  In  Prior  v.  Moore  (d)  it 
was  held,  that  the  rule  of  Court  made  during  the  Com«* 
monwealth,  which  confined  the  privileges  of  an  attorney  to 
those  who  had  practised  within  a  year,  was  no  longer  ap- 
plicable ;  but  there  has  never  been  any  doubt,  on  the  con- 
struction of  the  acts  relating  to  certificates,  that  all  attomies 
were  contemplated,  whether  practising  or  not.  Ex  parte 
Nicholas  (e)  is  a  direct  authority,  that  every  person  must  be 
re-admitted  who  has  omitted  to  take  out  his  certificate  for 
a  whole  year.  So,  in  Skirrow  v.  Tagg  (/),  Lord  Ellen' 
borough  C.  J.  stated  that  the  37  Geo.  3  laid  down  expressly 

(a)  1  Chitc  207.  (<0  8  Mau.  &  Sel.  605. 

\h)  1  Cbitt.  d08.  (e)  2  Marsh.  193;  6 Taunt.  408. 

(c)  1  Tidd'f  Pr.  60,  9th  edit.  (/)  5  Mau.  Jk  Sel.  981. 
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the  time  at  which  an  attorney's  admission  shoald  become 
void ;  and  he  held,  that  as  the  act  gave  a  year's  grace,  the 
attorney  was  not  incapacitated  till  the  end  of  that  yean 
Slack  V.  WilkiMs{a)  has  been  attempted  to  be  explained 
away,  on  the  ground  that  the  attorney  there  had  practised ; 
but  that  fact  formed  no  ingredient  in  the  judgment  of  the 
Court  In  £r  parte  Mathon{Jb\  although  Jbbott  C.J. 
held  that  neglect  to  take  out  a  certificate  meant  culpable 
neglect,  he  did  not  mean  to  imply  that  re-admission  was  not 
necessary  after  an  omission,  which  was  not  culpable :  all 
that  the  Court  decided  was,  that  when  the  omission  was 
not  culpable,  the  re-admission  might  be  made  without  pay- 
ment of  arrears.  All  the  cases  cited,  in  fact,  are  against  the 
argument  urged  for  the  plaintiff,  except  Ex  parte  Jones  {c) ; 
and  the  distinction  there  drawn  by  Parke  B.,  that  an  attor- 
ney who  has  never  practised  after  admission  does  not  require 
to  be  re-admitted,  may  perhaps  be  a  true  one ;  but  it  does 
not  affect  the  present  case.  Hodkinson  v.  Mayer  (d)  has 
nothing  to  do  with  the  present  case ;  for  all  it  decided  was, 
that  the  Court  would  not  apply  the  provisions  of  a  penal 
statute  to  the  breach  of  provisions  of  a  prior  statute  passed 
diverso  intuitu.  The  decisions,  therefore,  are  all  one  way; 
and  if  the  question  were  res  integra  the  Court  would  arrive 
at  the  same  conclusion.  And  it  is  understood  that  the 
Court  of  Chancery  have  adopted  the  same  rule.  The  an- 
nual indemnity  act  has  been  referred  to,  to  protect  the 
plaintiff;  but  that  only  applies  to  attomies  who  have  neg- 
lected to  take  out  their  certificate  within  the  year,  not  to 
neglect  for  a  series  of  years. 

Cur.  adv.  vult. 

Lord  Drnman  C.  J.,  on  a  subsequent  day  in  this  term, 
delivered  the  judgment  of  the  Court: — 

This  was  a  motion  to  set  aside  a  judgment  and  other  se- 
curities obtained  by  the  plaintiff  from    the   defendant,  for 

(a)  1  C.  &  M.  23.  (f)  2  Dowl.  P.  C.  451. 

(b)  9  D.  &  R.  238.  (d)  1  N.  &  P.  397. 
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business  done  by  him  as  attorney  for  the  defendant  in  and 
subsequent  to  the  year  1826.  The  ground  of  the  motion 
is,  that  the  plaintiff  was  disabled  from  practising  as  an  at- 
torney by  the  3ist  section  of  37  Geo.  S,  c.  90. 

The  plaintiff  had  been  admitted  an  attorney  many  years 
ago,  and  took  out  his  certi6cate  till  the  year  1B20;  he 
then  ceased  to  do  so  for  three  years,  and  in  1823  he  ob- 
tained a  rule  for  his  re-admission ;  he  did  not  however  take 
out  any  certi6cate  until  the  year  1826,  and  he  swears  that 
in  the  interval  he  did  not  practise. 

It  is  contended  on  his  behalf,  that  the  26th  section  of  the 
same  act  requires  an  attorney  to  take  his  certificate  only 
"  during  such  time  as  he  shall  continue  so  to  practise ;"  that 
the  3 1st  section  applies  only  where  an  attorney  '^  shall  piegleci 
to  obtain  his  certificate  in  the  manner  before  directed  for 
the  space  of  one  whole  year;"  that  is,  shall  neglect  to 
take  it  out  ^'  during  such  time  as  he  shall  continue  so  to 
practise ;"  that  it  is  unnecessary  for  an  attorney,  who  does 
not  continue  to  practise,  to  take  out  any  certificate,  and 
that  he  is  at  liberty  at  any  interval  of  time  to  resume  his 
practice  on  taking  out  a  fresh  certificate,  without  any  appli- 
cation to  be  re-admitted.  The  argument  is  very  ingeniously 
put  upon  the  words  of  the  statute,  and  if  this  were  a  new 
statute  on  which  we  had  now  for  the  first  time  to  put  a  con- 
struction, much  weight  might  be  given  to  that  argument 
But  we  are  of  opinion  that  this  statute  has  received  a  con- 
struction, from  the  uniform  course  and  practice  of  the 
courts  in  respect  to  it,  from  which  we  ought  not  to  depart. 
It  is  true  that  no  express  decision  is  found  in  the  reports, 
establishing  that  in  all  cases  where  an  attorney  who  has 
once  practised  has  omitted  to  take  out  his  certificate  for  a 
year,  it  is  necessary  that  he  should  be  re-admitted,  although 
he  may  not  have  practised  in  that  particular  year.  Yet  the 
instances  in  which  applications  for  re-admission  under  such 
circumstances  have  been  made,  and  in  which  the  Courts 
have  inquired  into  the  conduct  of  the  attorney  in  the  interim, 
and  have  regulated  the  terms  on  which  he  should  be  re-ad- 
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mittedy  are  without  number.  We  think  such  a  constroction 
of  the  statute  highly  beneficial  to  the  public  and  to  the 
profession,  as  it  enables  the  Court  to  inquire  into  the  coo- 
duct  of  its  officers,  whilst  they  have,  as  it  were,  suspended 
themselves  from  their  office,  and  to  prevent  the  re-admis- 
sion of  such  persons  as  may  have  been  engaged  in  any  dis- 
reputable pursuit  during  that  time.  The  statute  ii  said 
indeed  in  several  cases  to  be  one  of  fiscal  regulation,  and 
no  doubt  it  is  so  primarily,  and  for  this  reason,  in  the  cases 
cited  at  the  bar  the  Courts  have  refused  to  give  it  a  retro- 
spective effect,  so  as  to  subject  attomies  who  have  neg- 
lected to  take  out  their  certificate  under  this  act,  to  penal- 
ties under  prior  acts  of  parliament  passed  altogether  alio 
intuitu.  With  these  cases  we  entirely  agree,  but  the  disabi- 
lity now  under  consideration  is  created  by  this  veiy  same 
act,  viz.  37  Geo.  3,  c.  90,  8.31.  We  do  not  put  it  on  the 
30th  section,  which  perhaps  may  not  apply.  Neither  do 
we  at  all  infringe  upon  those  cases  in  which,  on  account  of 
the  clients'  interests,  or  those  of  third  parties,  the  Couits 
have  refused  to  interfere  upon  any  objection  arising  under 
this  statute. 

The  general  rule  being  thus  established,  the  next  ques- 
tion is,  whether  any  distinction  arises  from  the  dreum- 
stance  of  Mr.  Wilton  having  been  re-admitted  in  1823, 
and  not  having  practised  at  all  from  that  time  till  18^6, 
when  he  had  his  certificate.  It  was  certainly  held  In  it 
Jones{a),  that  an  attorney  need  not  be  re-admitted  who  had 
suffered  more  than  a  year  to  elapse  between  his  original  ad- 
mission and  the  taking  out  of  his  certificate,  never  having 
practised  at  all  prior  to  the  taking  it  out;  and  it  is  difficult 
on  the  first  view  to  see  any  distinction  between  an  original 
admission  and  a  re-admission  in  this  respect.  The  attention 
of  the  learned  Judge  who  decided  that  case,  does  not  appesr 
to  have  been  drawn  to  Ex  parte  Nicholas{b);  and  it  is  not 
therefore  perhaps  so  strong  an  authority  as  it  might  other- 
wise have  been;  but  assuming  the  decision  to  be  right,  we 
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think  that  it  does  not  govern  this  case.  We  are  of  opinion, 
that  an  attorney  on  re-admission  is  bound  to  take  out  his 
certificate  forthwith ;  the  Court  deals  with  his  application 
MB  made  for  re*admission  to  practisef  and  certainly  would 
not  grant  the  rule  in  any  case  if  it  was  informed  at  the  time 
that  the  attorney  did  not  mean  to  practise  for  some  time, 
for  it  could  not  then  have  any  control  over,  or  security  for, 
his  good  conduct  in  the  meantime.  In  Coreti  ▼.  Sharpe{a) 
the  attorney,  who  had  been  re-admitted,  had  taken  out  his 
certificate,  and  the  qnestion  was  only  whether  a  fresh  entry 
oD  the  roll  was  necessary.  In  the  case  of  an  original 
admission^  an  articled  clerk  who  has  complied  with  the 
statutes  in  that  respect,  aud  passed  his  examination,  is  enti- 
tled to  be  re-admitted  on  the  roll,  and  the  Court  cannot  im* 
pose  any  conditions. 

For  these  reasons  we  think  that  Mr.  Wilion,  in  1826,  was 
incapable  of  practising,  and  that  his  admission  was  null  and 
void  by  reason  of  the  statute  37  Geo.  3,  or,  in  other  words, 
that  he  was  off  the  roll  of  attomies. 

It  remains  to  be  considered  whether  this  disability  viti- 
ates the  securities  he  has  obtained.  Now,  if  he  could  not 
sue  the  defendant  for  work  done  as  an  attorney,  he  not 
being  lawfully  an  attorney,  as  we  think  he  could  not,  we 
are  of  opinion,  that  in  order  to  give  effect  to  the  disabling 
statute,  we  are  bound  to  hold  that  he  cannot  avail  himself 
of  the  judgment  and  securities  he  has  obtained  in  respect 
to  that  work.  In  this  particular  case  it  is  sworn  that  his 
disability  was  unknown  to  his  client,  and  probably  that 
would  be  so  in  most  similar  instances ;  bnt  we  do  not  rely 
on  that  circumstance.  We  think,  that  whatever  is  obtained 
through  the  medium  of  an  illegal  practice  is  itself  illegal. 
The  rule  therefore  must  be  made  absolute  as  to  all  secu- 
rities for  himself  done  in  his  character  of  an  attorney. 


401 


18S7. 


WlLTOW 

V, 

CHAMBfiES. 


(s)  1  B.&Ad.386. 


Rule  absolute. 


CASES  IN  THE  QUEEN  S  BENCH^ 


Thursdaiff  DoE  on  the  demise  of  Charles  Ellis  v.  Hardy. 

Nov.  16th. 

Acop^of  a       HJECTMENT  for  four  cottages  at  Swanage,  in  the  Isle 

ll^uZZ^'lr  ^f  Purbeck.     The  demise  was  laid  on  the  2nd  of  Novcm- 

tered  m  a  pro-  ber,  1835*     At  the  trial  at  the  Dorchester  spring  assizes, 

Insolvent  1836,  before  Littledale  J.,  the  counsel  for  the  defendant,  in 

^  d^'^Ti^*'"'^  answer  to  the  title  set  up  for  the  plaintiff,  tendered  in  evi- 

1  Geo.  4,  dence  an  assignment  made  by  the  lessor  of  the  plaintiff  to 

andr^'iriid-     ^^^  provisional  assignee,  on  his  taking  the  benefit  of  the 

missiblein        Insolvent  Debtors'  Act  in   1822,  and  a  certificate  by  the 

der  the  7  Geo.  Provisional  assignee  of  its  being  a  true  copy,  was  also  put 

4,  c.  37,  s.  76;  in  evidence.     It  was  also  stated,  that  the  practice  at  the 
and  It  18  not  .  .       ,        .  .      m  ■        •#.    •  •  •         r 

necessary  to      provisional  assignee  s  ofnce  was,  that  if  the  petition  of  an 

shew  that  the    insolvent  is  dismissed,  the   word    "  dismissed"  is  written 

prisoner  who  .  ,  ' 

made  the  as-     across  the  petition  and  schedule ;  but  that  the  petition  and 

adiudKed  enti-  ■<^'*®^"'®  ^^  ^^^  lessor  of  the   plaintiff  remaiDing  in  the 
tied  to  his  dts-  provisional   assignee's  office,  had  no  such  words  written 
^  *  across  them.     On  this  assignment  being  put  in  under  the 

7  Geo.  4,  c.d7»  s.  76,  it  was  contended  that  the  plaintiff 
must  be  nonsuited.  It  was  objected  for  the  plaintiff,  that 
the  7  Geo.  4,  c.  57 f  not  being  in  operation  at  the  time  of 
Ellis's  insolvency,  it  was  not  evidence,  for  that  the  1  GeoA, 
c.  l]9y  8.  7,  contemplated  only  copies  being  given  in  evi- 
dence when  an  adjudication  had  taken  place,  which  did 
not  appear  to  have  been  the  case  here.  The  learned  judge 
gave  the  defendant  leave  to  move  for  a  nonsuit,  and  the 
verdict  passed  for  the  lessor  of  the  plaintiff.  Butt  having 
obtained  a  rule  nisi  for  a  nonsuit  in  the  Trinity  term  fol- 
lowing, 

Erie  now  shewed  cause.  The  certified  copy  of  the  pro- 
visional assignment  by  Ellis  was  produced,  and  was  con« 
tended  to  be  evidence  under  the  7  Geo.  4,  c.  57,  s.  76,  but 
the  1  Geo.  4,  c.  II 9,  was  the  act  in  operation  at  the  time 
Ellis  became  insolvent ;  and  although  the  powers  given  under 
the  latter  act  were  continued  by  the  7  Geo.  4,  c.  57,  s.  1,  it 
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is  submitted  that  a  copy  of  the  provisional  assignment 
would  not  be  evidence  under  the  1  Geo.  4,  c.  1 19-  Sect.  76 
of  7  Geo.  4,  c.  57,  enacts,  that  certified  copies  of  the  peti- 
tion, schedule,  order,  or  other  proceeding  made  in  the 
matter  of  an  insolvent's  petition,  shall  be  evidence.  But 
there  is  a  great  distinction  in  the  mode  pointed  out  by  the 
1  Geo,  4,  c.  1 19»  s.  7»  for  proving  a  provisional  assignment. 
That  section  enacts,  **  that  when  the  said  court  shall  ad- 
judge any  prisoner  to  be  entitled  to  his  discharge,"  several 
consequences  shall  arise,  amongst  which,  that  the  assign- 
ment made  by  the  insolvent,  '*  whether  provisional  or 
otherwise,  shall  be  entered  on  the  proceedings  of  the  court, 
and  an  office  copy  of  every  such  assignment  shall  be  suffi- 
cient evidence  thereof  in  all  courts ;"  it  is  contended,  there- 
fore, that  the  copy  of  the  assignment  is  cjply  evidence  when 
the  prisoner  shall  have  been  adjudged  to  be  entitled  to 
his  discharge*  And  therefore  as  Ellis  does  not  appear  to 
have  been  discharged,  the  provisional  assignment  was  an 
imperfect  proceeding,  and  not  included  in  the  terms  of  the 
76th  section  of  the  7  Geo,  4,  c.  57,  which  authorizes  copies 
to  be  given  in  evidence  of  "  proceedings  made  and  had  in 
the  matter"  of  a  prisoner's  petition.  It  is  true  that  sec- 
tion 89  of  the  7  Geo.  4,  c.  57,  enacts,  that  all  the  records, 
papers  and  documents  belonging  to  the  Court  of  Insolvent 
Debtors,  shall  remain  in  the  custody  of  the  officers  there 
having  the  custody  of  them ;  but  that  section  could  not  mean 
that  every  piece  of  paper  received  by  the  officers  of  the  court 
under  the  1  Geo.  4,  c.  119,  shall  be  evidence,  because  it 
happens  to  have  been  preserved  by  the  officer  of  the  court 
under  the  7  Geo.  4,  c.  57 •  The  intent  of  the  legislature 
was,  that  on  the  proceedings  being  completed,  and  on  an 
adjudication  that  a  prisoner  is  entitled  to  his  discharge, 
a  copy  of  the  provisional  assignment  should  be  evidence, 
[Patteson  J.  The  4th  section  of  the  1  Geo.  4,  c.  1 199 
enacts,  that  a  prisoner,  on  making  his  petition  to  be  dis- 
charged, shall  make  an  assignment  of  all  his  property,  sub- 
ject to  a  proviso,  that  in  case  he  shall  not  obtain  his  dis- 
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18S7.  charge,  the  assigoment  shall  be  Toid;  and  the  7th  secdoa 
enacts,  that  such  assignment,  whether  provisional  or  other- 
wise»  shall  be  entered  on  the  proceedings  of  the  court  It  is 
given  in  evidence,  therefore,  as  a  proceeding  of  the  court, 
and  the  burden  lies  on  jou  to  shew  that  you  can  bring  your* 
self  within  the  proviso.]  If  the  original  assignment  by 
EUis  had  been  produced,  it  might  not  have  been  open  to 
contend  that  it  was  not  prim&  facie  evidence;  but  as  the 
defendant  bas  relied  upon  the  statutory  proof,  he  must 
comply  strictly  with  the  requisites  of  section  7  of  1  Geo.  4, 
c.  119,  namely,  he  must  shew  the  prisoner  obtained  his  dis- 
charge before  he  can  make  the  copy  evidence.  Doe  v. 
Evam{a),  which  was  cited  at  the  trial  for  the  defendant,  is 
a  distinct  case ;  for  there  it  was  proved  that  the  insolvent 
had  been  dischafged  under  the  act,  and  therefore  the  copj 
of  his  assignment  was  receivable  under  the  7th  section. 
In  this  case  the  proceedings  under  the  Insolvent  Act  appesr 
imperfect  and  incomplete. 

Ball  and  Fiizherbert,  control,  were  stopped  by  the  CSonrt 

Lord  Denman  C.  J. — ^It  is  quite  clear  that  the  docu- 
ment produced  was  a  proceeding  of  the  court  within  the 
terms  of  the  76th  section  of  the  7  Geo,  4,  c.  57-  We  are 
not  to  assume  that  something  took  place  to  prevent  its  ope- 
ration, of  which  no  evidence  appears.  The  title  of  Eliis  is 
relied  upon  by  the  plainti£f,  and  it  is  for  liim  therefore  to 
make  it  out ;  if  any  thing  has  taken  place  to  divest  EUis  of 
the  property,  the  plaintiff's  title  of  course  fails.  Tbst 
which  is  relied  upon  for  that  purpose  is  the  copy  of  a  pro- 
visional assignment  produced  from  the  Insolvent  Debtors' 
Court  made  by  Ellis,  the  lessor  of  the  plaintiff^  under  the 
1  Oeo.4,  c.  1  ig,  the  proceedings  under  which  act  are  con- 
tinued by  the  7  Geo.  4,  c.  57*  It  is  contended  that  it  does 
not  appear  that  the  proceedings  under  the  former  act  were 
complete,  and,  therefore,  that  the  copy  is  inadmissible  iu 

(a)  1  C.  &  M.  450. 
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evidence.  Bui  I  do  not  think  that  we  can  make  any  intend-        1837. 
ment  that  the  proceedings  were  not  completed  under  that 
statute.     It  was  a  provisional  assignment  made  under  the 
4th  section,  and  therefore  under  section  7  a  proceeding  of 
the  court,  and  admissible  in  evidence. 

Patteson  J. — I  am  of  the  same  opinion.  It  is  admitted 
by  Mr.  Erie  that  the  original  assignment  did  in  effect  carry 
the  property  of  Ellis  to  the  provisional  assignee,  who  was 
not  to  be  divested  till  the  adjudication.  It  becomes  a 
mere  question,  therefore,  how  that  assignment  was  to  be 
proved.  It  has  been  ingeniously  argued  on  the  1  Geo.  4, 
c.  \S9,  8. 7>  that  such  an  assignment  does  not  become  a 
proceeding  of  the  court  until  the  whole  matter  is  com- 
pleted ;  but  I  do  not  think  the  legislature  intended  any  such 
effect  by  their  enactment,  nor  could  it  have  been  their 
meaning.  The  words  of  the  7th  section  evidently  point  at 
no  such  construction.  It  enacts,  **  that  every  such  assign- 
ment as  aforesaid  (that  is,  the  assignment  mentioned  in  the 
4th  section),  whether  to  a  provisional  or  other  assignee  or 
assignees,  shall  be  entered  on  the  proceedings  of  the  court, 
and  an  office  copy  of  every  such  assignment  shall  be  suffi- 
cient evidence  thereof  in  all  courts."  The  meaning  of 
which  is,  that  every  such  assignment,  whether  provisional 
or  not,  shall  be  part  of  the  proceedings  of  the  court. 

Williams  J. — I  think  there  is  nothing  in  the  argument 
that  the  assignment  must  be  final  and  conclusive.  This  re- 
cord was  clearly  one  of  the  proceedings  under  the  former 
act  of  parliament,  which  was  continued  and  made  proceed- 
ings under  the  7  Geo.  4,  c.  57 ;  and  I  find  nothing  in  either 
act  to  require  it  to  be  a  final  proceeding.  Being  so,  it  was 
produced  regularly  at  the  trial  as  a  proceeding  of  the  court, 
and  was  therefore  properly  admitted. 

Coleridge  J.  concurred. 

Rule  absolute  for  a  nonsuit. 
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Tuesday,  Jacques  Claude  Fillieul  o.  Armstrong,  Clerk. 

NovemUr2Ut. 

A  schoolroas-  ASSUMPSIT.     The  declaration  stated,  that  heretofore, 

the  piainttff  as  ^^  ^'^'*  °"  ^^^  ^^^^  February,  1835,  in  consideration  that 

a  teacher  of  ihe  plaintiff  would  enter  into  the  employ  of  the  defendant, 
the  French  ,  -,r.         .i  ,i- 

language,  on  BS  a  teacher  of  the  rrencb  language  and  drawing,  lo  a 

a  yearly  en-  school  of  the  defendant's,  for  one  whole  year,  at  a  salary  of 
gngement,  at  a  ,  .  i 

certain  salary,  60/.  per  annum,    together  with    board  and  lodging,  the 

and  lodginir      defendant  promised,  &c.     Averment,  that  the  plaintiff  en- 

aiid  dismissed   tered  the  service  and  continued  up  to  February  1836,  and 

ing  himself  for  ^^^  willing  to  continue,  &c.     Breach,  that  the  defendant 

two  days.    In  wrongfully  refused  to  suffer  the  plaintiff  to  continue  in  his 

an  action  for 

salary,  the  de-  service,  &c.    2.  Count  for  work  and  labour. 

^edthRi  SlT^'  I^'^"*'  ^»  "®"  assumpsit;  2,  as  to  the  first  count  of  the 
plaintiffwrong-  said  declaration,  the  defendant  says,  that  before  and  at  the 
lifmsTlUn  ^'™®  ^^^^  ^^^  defendant  retained  the  plaintiff,  as  in  the 
unreasonable  said  first  count  mentioned,  and  when  the  defendant  made 
for  two  days':  ^^^  promise  in  that  count  mentioned;  the  plaintiff,  in  con- 
— Held,  after  sideration  of  the  promises  therein  mentioned  in  that  behalf, 
defendant,  not  promised  the  defendant  well  and  diligently  and  faithfully 

to  be  a  suffi-     j^  serve  the  defendant  in  the  said  capacity  of  teacher,  at  the 

cient  reason  ,  . 

for  dismissal,    defendant's  said  school,  and  not  to  absent  himself  there- 

netthcr  moral    ^^^^»  without  just  and  sufficient  cause,  except  during  the 

misconduct       times  appointed  by  the  plaintiff  for  vacations  at  the  said 

accruing  to!  the  school,  and  the  defendant  retained  the  plaintiff  as  therein 

defendant         mentioned,  upon   the   faith   and  in  consideration  of  the 
from  the  ab- 
sence of  the      plaintiff's  said  promise;  and  the  defendant  further  saith, 

plaintiff.  ii^Q^  ||g  ^^3  always  ready  and  willing  to  continue  to  retain  and 

to  employ  the  plaintiff  in  the  capacity  aforesaid,  for  the  period 
and  on  the  terms  in  the  first  count  mentioned,  until  the 
plaintiff  misconducted  himself  as  hereinafter  mentioned;  and 
the  defendant  further  saith,  that  after  the  making  of  the 
promise  in  the  first  count  mentioned,  and  before  the  plain- 
tiff was  discharged  as  aforesaid,  to  wit,on  the  23d  December, 
1836,  a  certain  vacation  was  appointed  by  the  plaintiff  for 
the  said  school,  to  wit,  from  24th  December,   1835,  until 
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and  upon  the  29th  January,  1836,  and  it  was  then  ap-  i837. 
pointed  by  the  plaintiff  that  the  said  vacation  should  cease, 
Co  wit,  on  the  29tb  January,  1836;  and  that,  on  a  certain  *""^'^' 
day,  to  wit.  the  30th  of  January,  1836,  the  said  school  should  AamxaoKo. 
recommence,  and  the  plaintiff,  as  such  teacher  as  aforesaid, 
should  return  to  the  said  school  and  resume  his  duties  as 
such  teacher,  of  all  which  the  defendant  heretofore,  to  wit, 
on  the  said  £4th  December,  1835,  had  notice;  and  the  de* 
fendant  avers  that  the  said  plaintiff  was  absent  from  the 
said  school  during  the  period  appointed  for  the  said  vaca- 
tion, and  that  it  became  and  was  the  duty  of  the  plaintiff, 
as  such  teacher,  to  return  to  the  said  school  and  resume  his 
duties  as  such  teacher  as  aforesaid,  when  the  said  vacation 
ceased,  to  wit,  on  the  said  90th  January,  1836;  and  although 
divers  of  the  pupils  of  the  defendant  returned  to  the  said 
school  of  the  defendant  on  the  said  30tb  January,  18S6, 
and  the  said  school  then  recommenced,  as  the  plaintiff  well 
knew;  yet  the  plaintiff,  not  regarding  his  said  promise,  nor 
his  duties  in  that  behalf,  did  not  nor  would  return  to  the 
said  school,  or  resume  his  duties  as  such  teacher,  on  the 
day  appointed  for  that  purpose,  and  on  the  contrary  thereof, 
he  the  said  plaintiff  wrongfully  absented  himself  from  the 
said  defendant's  said  service,  and  neglected  to  return  to 
the  defendant's  said  school  and  to  resume  his  duties  on  the 
day  so  appointed  as  aforesaid,  to  wit,  on  the  30th  January, 
1836,  and  for  a  long  and  unreasonable  period,  to  wit,  on 
that  and  for  the  space  of  divers,  to  wit,  two  days,  from  the 
day  and  year  last  aforesaid,  without  any  just,  sufficient  or 
reasonable  cause  or  eicuse  for  such  absence,  and  without 
the  consent  and  against  the  will  of  the  defendant,  and 
thereby  the  defendant  was  greatly  delayed  and  injured  in 
respect  of  divers  matters  and  business  in  which  he  would 
otherwise  have  employed  the  plaintiff  in  his  said  situation 
and  capacity,  during  the  last-mentioned  time,  and  thereby 
also  the  defendant  was  forced  and  obliged  to  endeavour  to 
procure  another  person  to  serve  him  in  the  capacity  afore- 
said, and  in  place  and  stead  of  the  said  plaintiff,  and  there- 
upon it  became  and  was  lawful  and  necessary  and  expe- 
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dient  for  the  defendant  to  discharge  and  dismiss  the  plaintiff 
^^J2^i^     f*"^"*  l*"  '^^d  service  and  employ,  as  such  teacher  as  afore- 
V.  said.  Wherefore  the  defendant  afterwards,  to  wit,  at  the  said 

time  when  &c.,  in  the  first  count  mentioned,  did  refuse  to 
suffer  the  plaintiff  to  continue  in  his  said  employ,  in  the 
capacity  aforesaid,  and  then  discharged  him  therefrom,  be- 
ing the  supposed  breach  of  promise  in  the  first  count  men- 
tioned, as  the  defendant  is  ready  to  verify,  &c* 

The  replication  alleged,  that  after  the  absence  of  the 
plaintiff  mentioned  in  the  plea,  and  before  the  defendant 
discharged  the  plaintiff,  the  plaintiff  returned  to  the  employ 
of  the  defendant,  and  continued  in  this  employ  on  the  terms 
in  the  declaration  mentioned,  until  the  defendant  dischai^ed 
him  as  aforesaid.  Concluding  with  a  verification,  upon 
which  issue  was  joined. 

At  the  trial,  at  the  sittings  after  Easter  term,  1836,  before 
Lord  Dennuin  C.  J.,  the  jury  first  of  all  found  a  verdict  on 
the  issue  of  non  assumpsit  for  the  defendant,  with  15/. 
damages,  (it  was  admitted  that  this  issue  should  have  been 
found  for  the  plaintiff,)  and  on  the  special  plea,  a  verdict 
for  the  defendant;  but  afterwards,  after  long  deliberation, 
they  found  a  verdict  for  the  defendant  generally.  Cressvell 
having  obtained  a  rule  nisi,  in  Trinity  term,  1836,  to  enter 
up  judgment  for  the  plaintiff  non  obttante  veredicto,  on  the 
special  plea, 

Gumey  now  shewed  cause.  The  question  is,  whether 
the  facts  stated  in  the  special  plea  do  not  afford  a  valid 
excuse  for  dismissing  the  defendant.  He  admits  that  he 
wrongfully  absented  himself  an  unreasonable  time,  without 
any  just  cause  or  excuse.  Such  an  absence  in  the  usher 
of  a  school  entirely  repudiates  the  contract  he  has  made  to 
give  his  services.  If  he  may  absent  himself  from  the  school 
for  two  days,  he  may  for  half  a  year,  the  absenting  himself 
therefore  goes  to  the  essence  of  the  contract.  It  is  true 
that  in  Winstone  v.  Linn  {a),  a  plea  of  justification  for  dis- 
missing an  apprentice,  on  account  of  his  wrongfully  absent- 

(a)  2  D.  &  R.  465;  1  B.  &  C.  460. 
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iiig  himselfy  was  held  insufficient;  but  the  decision  pro-         lasr. 

ceeded  entirely  on  the  grounds  of  the  relation  between 

master  and  apprentice,  and  the  case  of  master  and  servant 

was  espressly  distinguished.    In  that  case  also,  Bayley  J.    Auutbong. 

laid  down  that  the  master  of  the  apprentice  ought  to  have 

shewn  on  the  record,  that  the  o£fer  to  return  to  his  service 

was  not  made  within  a  reasonable  time;  on  these  pleadings 

the  absence  for  an  unreasonable  time  is  expressly  averred. 

Cresswell  and  W.  H.  Watson.  The  plea  either  confesses 
the  contract  stated  in  the  declaration,  and  sets  up  an  insuf- 
ficient avoidance,  or  it  states  a  different  contract  altogether, 
introducing  a  new  term  as  to  the  absence.  IPattesonJ^  If 
it  doea  not  confess  the  contract,  you  cannot  have  judgment 
nott  obstante  veredicto,  for  the  cause  of  action  is  not  admit* 
ted.}  Then  a  repleader  must  be  awarded,  and  the  Court 
will  mould  the  rule  accordingly,  as  was  done  in  Ptummer  v. 
Lee  (a) ;  but  the  plea  does  confess  the  contract,  for  although 
the  defendant  imports  a  term  as  to  the  plaintiff's  absenting 
himself,  it  is  an  implied  term  in  law,  in  all  contracts  of  this 
nature.  The  contract  of  hiring  and  service,  stated  in  the  de- 
claration, being  admitted,  it  is  only  gross  moral  misconduct, 
or  the  neglect  of  some  specific  duty  entrusted  to  his  charge, 
that  could  justify  the  defendant  in  dismissing  the  plaintiff; 
Callo  V.  Bruncker  (A),  Ridgrpay  v.  The  Hungerford  Market 
Compamf{c)f  Aikiny.  Acton  (J).  Moral  misconduct  is  not 
alleged,  although  it  is  alleged  that  the  absence  was  wrongful, 
and  for  an  unreasonable  time;  but  this  does  not  shew  a 
ground  for  dissolving  the  contract;  those  terms  are  used  with 
reference  to  a  breach  of  contract  on  the  part  of  the  plaintiff, 
and  an  absence  contrary  to  the  contract,  for  a  period,  how- 
ever short,  is,  in  the  terms  here  used,  wrongful  and  unreason- 
able. Moreover,  it  \9  quite  consistent  with  his  plea,  that  no 
detriment  was  sustained  by  the  defendant;  not  a  single 
scholar  was  deprived  of  the  instruction  which  the  plaintiff 

(fl)  S  M.  &  W.  495.  (c)  4  N.  &  M.  797;  3  A.  &  E. 

\b)  4C.  &P.  M8.  171. 

{d)  4  C.  &  P.  208. 
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had  contracted  to  supply.  The  plaintiff  did  not  fill  the 
ordinary  character  of  a  servant  to  the  defendant,  but  was  to 
supply  service  of  a  particular  nature.  The  principle  od 
which  a  contract  can  be  dissolved  by  parties  to  it  is,  that  the 
act  omitted  or  committed  strikes  at  the  root  of  the  contract 
Contracts  for  service  depend  on  the  same  general  rules  as 
other  contracts.  The  instances  of  justifiable  discharge  of 
servants  will  be  found  to  be  for  acts  which  are  incompatible 
with  the  relation  of  master  and  servant.  The  principle  is 
clearly  laid  down  in  Freeman  v.  l'aylor{a);  in  which  case 
a  ship  was  chartered  to  proceed  to  the  Cape,  and  having 
delivered  goods  there,  to  proceed,  with  all  convenient  speed, 
to  Bombay;  the  captain,  instead  of  proceeding  by  the  direct 
course  to  Bombay,  made  a  deviation  to  the  Mauritius,  and 
Tindal  C.  J.  told  the  jury  that  if  the  deviation  was  so  long 
and  unreasonable,  that  it  defeated  the  objects  for  which  the 
contract  was  made,  the  contract  might  be  considered  at  an 
end. 

Lord  Den  MAN  C.  J. — We  think  the  contract  set  up  In 
the  declaration  is  sufficiently  confessed,  although  the  de- 
fendant has  added  another  term  to  it,  but  that  certainly  is 
a  term  implied  in  law.  The  question  is  then,  whether  tlie 
defendant,  on  such  a  contract,  had  a  right  to  dismiss  the 
plaintiff  for  the  causes  alleged  in  his  plea.  He  does  not 
state  any  injury  that  accrued  to  him  from  the  plaintiff's 
absence,  or  that  he  was  obliged  to  engage  any  other  person, 
or  that  in  consequence  of  the  plaintiff's  absence  any  one  of 
his  scholars  sustained  the  least  injury.  There  is,  therefore^ 
no  breach  of  duty  arising  out  of  the  contract,  either  express 
or  implied,  that  can  justify  the  defendant  in  putting  an  end 
to  it. 

Patteson  J. — In  the  course  of  the  argument  it  was 
assumed  that  the  plea  contained  no  confession  of  the  cause 
of  action  stated  by  the  plaintiff,  and  I  pointed  out  that  if 
that  were  so,  there  could  be  no  judgment  non  obstante,  but 
I  think  the  plea  does  confess  the  contract,  for  it  states  in 
(a)  8  Bing.  124. 
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effect  that  when  the  defendant  retained  the  plaintiff,  as  in  the 
declaration  mentioned,  something  passed  between  them  so 
as  to  add  to  the  contract  But  it  is  quite  clear  from  the  con- 
tract, as  stated  by  both  parties,  that  there  was  no  term  in 
it  entitling  the  defendant  to  put  an  end  to  it,  or  to  consider 
it  as  void  on  a  given  event  taking  place.  There  is  certainly 
nothing  in  the  terms  to  that  effect,  for  the  defendant  him- 
self goes  on  to  shew  in  his  plea  what  he  considers  to  be  a 
breach  of  it.  But  the  breach  stated  shews  neither  moral 
misconduct,  nor  any  injury  arising  to  the  defendant  from 
the  non-performance  by  the  plaintiff,  and  would  not  justify 
a  dissolution  of  the  contract,  even  between  master  and 
servant,  much  less  between  parties  like  the  plaintiff  and 
defendant 

Williams  and  Coleridge  Js.  concurred. 

Rule  absolute,  to  enter  judgment  for  the  plaintiff 
non  obstante  veredicto,  {a) 


(a)  As  no  damages  were  foand 
for  the  plaintifFon  the  general  issue, 
the  rule  was  afterwards  made  abso- 
lute for  a  new  trial,  and  at  the  sit- 
tings after  term  a  new  trial  was  had, 
when  the  jury  found  a  verdict  for 
the  plaintiff  on  the  general  issue, 


18S7. 


FiLLIEUL 
V. 

AaifSTaoMO- 


witb  4/.  4«.  damages,  and  a  verdict 
for  the  defendant  on  the  special 
plea.  A  rule  nisi  was  thereupon 
obtained  in  Easter  term  to  enter 
judgment  for  the  plaintiff  non  ob- 
ttante  veredicto,  according  to  the 
decision  in  the  text. 


The  Queen  v.  The  Justices  of  the  Liberty  of  Ripon. 

TVORTLEY,  in  Easter  term  last,  had  obtained  a  rule 
calling  upon  the  justices  of  the  liberty  of  Ripon  to  shew 
cause  why  a  writ  of  certiorari  should  not  issue,  directed  to 
them,  to  remove  into  this  Court  an  order  made  by  them  on 
the  appeal  of  Thomas  Farmery  against  a  borough  rate,  in 
the  nature  of  a  county  rate  of  6d,  in  the  pound,  made  upon 
the  full  annual  value  of  all  property  within  the  borough  of 
Ripon.  The  rate  in  question  was  made  by  the  town  coun- 
cil of  the  borough  of  Ripon,  under  the  5  &  6  If  ill.  4,  c.  76, 
s.  92,  and  was  appealed  against  at  the  Ripon  quarter  ses- 
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sioHS,  1837»  on  the  grouDd  of  its  being  retrospective;  and 
the  sessions^  in  making  an  order  to  quash  the  rate,  stated 
their  grounds  for  so  doing,  in  order  that  the  opinion  of  the 
Court  of  King's  Bench  might  be  taken  upon  them. 

Crtnwdl  and  Barnes,  in  Trinity  term  last(<i),  shewed 
cause.  The  order  in  question  is  an  order  of  sessions  under 
the  5  8c  6  Wm.  4,  c.  76 ;  and  by  sect.  132  of  that  act  it  is 
enacted  ''  that  no  conviction^  order,  warrant,  or  other  mat- 
ter made,  or  purporting  to  be  made,  by  virtue  of  this  act, 
shall  be  quashed  for  want  of  form,  or  be  removed  by  rer- 
tiorari"  These  words  therefore  dispose  of  the  application 
for  a  certiorari  {b). 


Sir  J.  Campbell  A.G.  and  Woriley,  contri.  The  132nd 
section,  which  takes  away  a  certiorari,  applies  only  to  con- 
victions, orders.  Sec.  made  by  justices  acting  singly,  and  does 
not  include  orders  of  quarter  sessions.  Then,  as  sect.  92 
authorizes  the  council  of  a  borough  to  order  a  borough 
rate  in  the  nature  of  a  county  rate,  and  for  that  purpose 
gives  them  all  the  powers  which  county  justices  exercise 
under  the  55  Geo.  3,  c.  51,  with  regard  to  county  rate;  and 
as  this  Court  has  decided,  in  Rex  v.  The  Recorder  of 
Poole  (c),  that  the  county  rate  acts  apply  to  rates  made 
under  the  Municipal  Corporation  Act,  it  follows  necessarily 
that  the  certiorari  which  lies  to  remove  an  order  of  sessions 
on  a  county  rate,  lies  equally  to  remove  an  order  on  a 
borough  rate.  To  take  away  the  certiorari  in  such  case, 
express  words  of  the  legislature  are  required,  and  the  lean- 
ing of  the  Courts  has  always  been,  not  to  extend  any  pro- 
vision of  the  legislature  on  the  subject :  Rex  v.  Eaton  (d). 
Rex  v.  Terret{e).     In  the  latter  case  the  certiorari  was 


(a)  Jane  8th,  before  Lord  Dcn- 
man  C. J.,  LUtledale,  Patteton,  and 
William,  Js. 

(4)  Cause  was  also  shewn  as  to 
the  order  itself,  but  the  decision 


of  Uie  Court  makes  it  unnecessarj 
to  give  the  arguments. 

(c)  1  N.  &  P.  756. 

Id)  2  T.  R.  89. 

(0  2  T.  R.  735. 
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taken  away  with   regard  to  proceedings  on   a  particular        1837. 
offence  by  one  statute,  and  a  subsequent  statute  was  passed.      ^<^^/*^ 

.    ^        r    \  !_  •  1  •  L  The  QOEEM 

giving  further  powers  to  the  sessions  as  to  the  punishment;  p. 

and  it  was  held  that  the  clause  relating  to  the  certiorari  J^^ces  of 
could  not  be  extended  to  proceedings  under  the  latter 
statute.  Rex  v.  Rog^r9  (a)  is  to  the  same  effect.  It  is  sub- 
mitted also  that  the  present  order  of  sessions  is  not  only  not 
within  the  words  of  sect.  132,  but  that  it  is  not  an  order 
under  the  Municipal  Corporations  Act  at  all.  It  is  an 
appeal  under  the  County  Rate  Act,  55  Oeo.  3,  c.  51,  the 
provisions  of  which  are  extended  to  the  borough  rate  by 
sect.  !)2  of  the  Municipal  Act. 

Cur.  ado.  vuh. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court.— This  was  a  motion  for  a  writ  of  eertiorari 
to  remove  an  order  of  sessions,  quashing  on  appeal  a  rate 
in  the  nature  of  a  county  rate,  made  by  the  town  council 
of  the  borough  of  Ripon  under  the  g£nd  sect  of  5  &  6 
Will.  4,  c.  76.  We  are  of  opinion  that  the  132nd  sect,  of 
the  same  act  takes  away  the  writ  of  certiorari.  It  is  general 
in  its  terms,  and  enacts  *'  that  no  conviction,  order,  warrant, 
or  other  matter  made,  or  purporting  to  be  made,  by  virtue 
of  this  act,  shall  be  removed  by  certiorari^*  Now  it  is 
clear  that  this  order  of  sessions  is  made  by  virtue  of  the 
act ;  and  though,  by  the  92nd  section,  the  borough  rate  is 
to  be  made  in  the  same  manner  as  a  county  rate,  or  as  near 
thereto  as  the  nature  of  the  case  will  admit,  and  a  county 
rate  may  be  removed,  yet  that  consideration  does  not  do 
away  with  the  effect  of  the  132nd  section. 

Rule  absolute. 

(a)  6  B.  &  Aid.  773.    See  also  Rex  v.  Trustees  of  the  Nonoick  and 
Waitcn  RoadSy  1  N.  &  P.  32. 
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The  QuEBN  V.  Parry, 

1.  Where  SiR  W.  W.  FOLLETT,  in  Michaelmas  term  last,  had  ob- 

bum^s  bsts  ^*"«^  ■  ™'®>  calling  upon  the  defendant  to  shew  cause 

for  a  borough  why  an  information  in  the  nature  of  a  quo  warranto  should 

wards  has  "^^  ^^  exhibited  against  him,  for  acting  as  a  town  coun- 

been  made  by  cillor  of  the  borough  of  Hereford^  on  the  grounds,  1st,  that 
the  major  and  ,  ,111.  .--.t.  1. 

assessors  for     he  was  not  duly  elected  by  a  majority  of  the  burgesses  duly 

the  whole  bo-  inrolled;  £d,  that  there  was  no  regular  burgess  roll  in  ex- 
under  sect.  39  istence  at  the  time  of  his  supposed  election. 
iri</.4  c  76  ^^^^  ^^^^  ^^  obtained  on  the  affidavits  of  William 
instead  of  the  Henry  Cooke,  attorney  at  law,  John  Roberts,  and  William 
the  mayor's  Pulling.  It  appeared  by  them  that  Hereford  was  a  bo- 
ward,  under  rough,  divided  into  three  wards,  named  Ledbury  Ward, 
ground  for  the  Monmouth  Ward,  and  Leominster  Ward,  and  that  two 

Court  granung  gggeggors  were  duly  elected  for  each  of  those  wards,  pursu- 
a  QUO  warranto  ^  "^ 

iutormation       ant  to  sect. 43  of  5  &6  Will.  4,  c  76,  and  that  two  separate 

^uncillor^      assessors  had   also  been  chosen  for  the  whole  borough, 

elected  by        under  sect.  43,  and  that  the  revision  of  the  burgess  lists,  in 

revMedT  October,  1 836,  was  made  by  the  mayor  and  the  assessors 

9.  If  a  quo  fQf  (iiQ  whole  borough,  and  not  by  the  assessors  for  the 
warranto  m-  o  #  ^ 

formation  will   mayor's  ward. 

wWe*"L?!!^       By  the  affidavit  of  Mr.  Cooke,  it  appeared  that  he  at- 

ration,  the        tended  professionally  before  the  mayor,  at  the  revision,  as 

ercise  a  dis-      ^^^  agent  for  certain  burgesses,  and  objected  to  the  revi- 

cretion  as  to     gJoo,  and  required  the  mayor  to  be  attended  in  his  revision 
granting  iL 

3.  Where      by  the  ward  assessors. 

the  revision  of       j^^^  Roberts  described  himself  in  his  affidavit  to  be  an 
the  burgess 

lists  took  place  inhabitant  householder  and  rate-payer,  in  Monmouth  Ward, 
before  asses- 
sors elected  for  the  whole  borough,  instead  of  the  assessors  for  the  Mayor's  Ward,  and 
it  appeared  that  this  course  was  adopted  bonll  6de  in  pursuance  of  legal  advice,  and  no 
improper  motive  or  injurious  consequences  were  pointed  out.  the  Court  refused  to  grant 
a  quo  warranto  information,  which  would  probably  have  had  the  eSect  of  dissolving 
the  information. 

4.  A  party  who  has  been  a  candidate,  and  voted  at  an  election,  is  not  a  good  relator 
of  a  (juo  warranto  information,  which  seeks  to  impeach  the  validity  of  that  election ; 
but  his  affidavits  may  be  used  by  a  rated  inhabitant,  to  whom  the  same  objection  does 
not  apply,  even  although  the  affidavits  of  the  latter  would  not  be  sufficient  %vithouc  the 
former. 

5.  A  burgess  of  a  corporation  is  a  good  relator  of  a  quo  warranto  information, 
although  the  effect  of  the  information  would  be  to  dissolve  the  corporation. 
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in  the  borough  of  Herefordi  and  that  by  some  means  or  1837. 
other,  A.  B.,  C.  D.,  and  several  other  burgesses,  who,  the 
deponent  believed,  would  have  voted  for  him  as  a  councillor 
for  Monmouth  Ward,  were  altogether  omitted  from  the 
burgesB  roll  of  the  said  ward,  and  otherwise  incorrectly  and 
unduly  revised ;  and  that  one  John  Parry,  not  being  a  bur- 
gess duly  inrolled,  was  afterwards  elected  a  burgess  for 
Monmouth  Ward,  the  persons  who  voted  for  him  not 
having  been  duly  inrolled. 

Mr.  Pulling  described  himself  in  his  affidavit  to  be  a 
resident  and  inhabitant  householder  in  Ledbury  Ward,  in 
the  borough  of  Hereford,  and  stated,  that  though  bis  name 
was  inrolled  as  a  burgess  for  Ledbury  Ward,  he  did  not 
vote  at  the  last  election. 

In  the  affidavits  in  answer,  it  stated  that  the  proceedings 
at  the  revision  were  held  before  the  two  assessors  chosen 
for  the  borough,  in  consequence  of  eminent  legal  advice 
which  the  town  clerk  had  obtained,  and  that  at  the  revision 
of  the  lists  for  Monmouth  Ward,  (for  which  Mr.  Parry 
was  afterwards  elected  councillor,  and  Mr.  Roberts  was  a 
candidate,)  there  were  no  claims  for  names  to  be  inserted, 
or  any  objection  made  to  the  overseers*  lists,  and  that  there 
were  only  two  or  three  claims  in  the  other  wards. 

Sir  J.  Campbell  A.  G.,  Maule  and  Chilton^  in  Hilary  term 
last,  shewed  cause  (a).  There  are  several  grounds  for  dis- 
charging this  rule;  Ist,  that  if  made  absolute,  the  corporation 
would  be  dissolved;  2d,  that  there  is  no  proper  relator ; 
3d,  that  the  revision  was  not  invalid  in  toto. 

I.  If  the  point  taken  be  good  law,  that  the  revision  of  First  point: 

burgess  lists  must  be  before  the  assessors  of  the  mayor's  ^jn  ^^^  ^^^^ 

ward,  the  obiection   applies    to   the  whole   corporation,  a  rule  which 
_      '  ''  ,  ...  I  J  w»*l  dissolve  a 

There  can  be  no  good   councillors,   nor  burgesses,  and  corporation. 

accordingly  the  whole  corporation  must  be  dissolved.     But 

this  Court  will  not  grant  a  rule  to  dissolve  a  corporation, 

(a)  Friday,  Jan.  87,  before  Lord  Denman  C.  J.,  WUUamt  and  Cole- 
ridge  Js. 


The  Queen 

V. 
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1837.        where  the  application  is  made  by  parties  merely  through 
political  hostility.     In  J2ejr  v.  Trevenen(a\  Abbott  C^  J. 
said,  **  Where  a  corporation  acts  contrary  to  the  franchises 
Parrt.       which  have  been  granted  to  it,  and  invades  the  rights  of  the 
crown,  the  Attorney-General,  of  his  own  authority,  and 
without  any  application  to  this  Court  for  leave,  may  ex- 
hibit an  information  against  them.     But  in  the  case  of  indi- 
vidual members  of  the  corporation,  the  case  is  different; 
for  then  it  is  wholly  within  the  discretion  of  the  Court 
to  say,  whether  such  an  information  ought  to  be  granted  or 
refused.'*    The  Court  therefore  looks  to  the  motives  of 
parties  making  these  applications.     It  is  impossible  not  to 
see  that  here  the  motives  are  rancour  in  political  opponents, 
and  therefore  the  Court,  upon  such  grounds,  will  not  grant 
a  rule  that  will  put  an  end  to  all  municipal  government  in 
the  borough.     The  objection  made,  besides,  is  most  frivo- 
lous, for  it  is  sworn  that  in  Monmouth  Ward,  for  which 
the  defendant  was  elected,  there  was  not  a  single  claim  or 
objection,  and  at  the  election  of  the  borough  assessors  there 
was  no  opposition  at  all. 
Second  point:       II.  There  is  no  good  relator  in  this  case,  for  Mr.  CoiJce 
lato^      '^     ''  °^^  ^^^°  ^^  inhabitant  of  the  borough,  and  Roberts  and 
Pulling  are  both  burgesses,  the  former  of  whom  voted  at 
the  election,  and  was  a  candidate  for  Monmouth  Ward. 
If  the  burgess  list  is  not  a  good  one,  what  right  bad  they  to 
vote  or  to  be  on  the  burgess  list?    They  might  themselves 
be  subject  to  a  quo  warranto  information.     They  therefore 
stand  in  the  same  situation  as  the  defendant,  and  upon  their 
relation  the  Court  will  not  grant  the  quo  warranto  informa- 
tion.   Rex  v.Bond(b\  Rex  v.  Trevenen{a\  Rex  v.  Par- 
kyn(c)^  Rex  v.  Bracken {d)  is  quite  in  point,  for  the  Court 
held  there  a  freeman  could  not  be  the  relator  of  a  quo  war- 
ranto information  against  his  own  corporation. 

The  revision  of      ^^^'  ^^  '®^**  ^®'  ^^^  assessors  to  be  chosen,  as  directed 

burgess  lists      in  sect.  37,  are  to  revise  the  burgess  lists  with  the  mayor; 

by  toe  borough 

assessore,  not        (q)  2  fi.  «c  Aid.  339,  479.  (c)  1  B-  &  Ad.  690. 

PwtiLnto        W  2  T.  R.  767.  (rf)  1  Ale.  &  Nap.  115,  (Irish). 

information. 


MICHAELMAS  T£RM»  I  VICT. 

no  reference  is  made  in  those  sections  to  the  borough  being 
divided  into  wards  or  not,  and  by  them  the  revision  has 
been  made  in  this  borough.  The  Court  therefore  is  not 
called  upon  to  put  any  construction  on  sect  43,  which 
speaks  of  the  assessors  for  the  mayor's  ward.  Even  if  the 
assessors  who  acted  were  not  the  right  assessors^  their 
offices  are  merely  ministerial ;  it  is  the  mayor  who  is  directed 
to  insert  in  the  lists  the  names  of  every  person  proved  to  be 
entitled;  and  it  appears  that  there  was  nothing  for  the 
assessors  to  do,  as  there  were  neither  claims  nor  objections 
in  Monmouth  Ward,  and  only  two  or  three  claims  in  the 
other  wards. 

Sir  W.  W.  FoUett  and  Whately,  contri.  If  neither  PuU  Second  point 
ling  nor  Roberts  are  good  relators,  there  never  can  be  a 
good  relator,  upon  an  objection  like  the  present.  Who  is 
to  make  the  objection  if  inhabitants  are  precluded  ?  It  is 
alleged  that  Roberts  voted  at  the  election,  but  PuUifig  did 
not,  therefore  he  applies  to  the  Court  as  a  rated  inhabitant 
of  the  borough,  who  has  in  no  ways  concurred  in  any  ille- 
gality. The  objection  made  in  the  case  cited  from  the 
King's  Bench  in  Ireland,  to  a  freeman  being  a  good  relator, 
does  not  at  all  apply  to  the  case  of  a  rated  inhabitant. 

Jf  Pulling  is  a  good  relator,  it  is  immaterial  whether  the 
others  are  good  or  not;  Rex  v.  Trevenen{a).  As  to  the 
application  being  founded  on  political  motives,  the  same 
observation  was  made  in  the  Bodmyn  cases  (b),  but  without 
effect,  and  it  is  obvious  that  all  such  applications  are  so 
made.  In  Rex  v.  Parkyn  (c),  the  objection  was,  that  the 
relator  himself  had  voted,  but  that  is  not  the  case  with 
Mr.  Pulling. 

II.  The  argument  as  to  the  dissolution  of  the  corpora-  First  point, 
tion  will   not  prevail  with   the  Court.     It  was  strougly 
made  in  Rex  v.  While  {d).    The  objection  there  to  the 

(a)  S  6.  &  Aid.  479.  (c)  Rex  v.  Farkyn,  ]  B.  &  Ad. 

(6)  Rex  V.  Benney^  1  B.  &  Ad.  690. 

684 ;  Re*  v.  Tarkyn,  1 B.  &  Ad.  (rf)  1  N.  &  P.  84. 
690. 
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1837.  mayor's  title,  if  validly  would  have  dissolved  the  corporation, 
but  that  consequence  did  not  deter  the  Court  from  making 
the  rule  absolute.  The  rule  is,  that  if  a  case  is  suflSciently 
made  out  to  the  Court,  a  quo  warranto  information  will  be 
granted,  whatever  may  be  the  effects  of  it. 
Third  point.  III.  On  the  main  point,  the  borough  of  Hereford  has  put 

a  different  construction  on  the  Municipal  Corporation  Act  to 
any  other  borough  in  I  be  kingdom.  Jt  is  true  that  sects.  18 
and  37*  direct  the  election  of  two  assessors,  by  whom  the 
burgess  lists  are  to  be  revised,  but  those  sections  only  apply 
to  boroughs  without  wards.  Where  the  borough  is  divided 
into  wards,  it  is  quite  clear  that  sect.  43  applies,  and  that 
the  revision  is  to  be  made  by  the  assessors  for  the  major's 
ward.  Even  if  it  be  a  doubtful  question  of  law,  a  quo 
warranto  information  ought  to  go. 

Cur,  adv.  vuli. 

Lord  DfiNMAN  C.  J.,  in  last  Easter  term,  delivered  the 
judgment  of  the  Court. — This  was  an  application  for  a  quo 
warranto  against  the  defendant,  to  shew  by  what  authority 
he  claimed  to  hold  the  office  of  a  town  councillor  in  the  city 
of  Hereford.  The  ground  of  objection  to  his  title  was, 
that  the  burgess  roll  for  the  Monmouth  Ward  in  that  city 
had  not  been  revised,  pursuant  to  the  provisions  of  the 
5  &  6  Will.  4,  c.  76.  This  objection  was  stated  in  two 
ways,  1st,  that  the  defendant  had  not  been  elected  by  a 
majority  of  burgesses  duly  inrolled;  2d,  that  no  burgess 
roll  existed  at  the  time  of  his  election.  It  appeared  that 
although  Hereford  had  been  divided  into  wards,  and  two 
assessors  duly  elected  for  each  ward,  yet  instead  of  the 
burgess  list  for  the  whole  city  having  been  revised  by  the 
two  assessors  of  the  Mayor^s  Ward,  pursuant  to  the  43d  sec- 
tion of  the  act,  two  separate  assessors  had  been  elected  for 
the  whole  city,  under  the  37th  section,  and  the  revision  had 
been  made  by  the  mayor  with  them.  If  these  two  had  no 
authority  to  form  part  of  the  court  of  revision,  the  court 
itself  was  never  competently  formed.  The  mayor  was  sitting 
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alonei  when  by  the  statute  he  and  two  assessors  are  re- 
quired to  form  the  Court.  This  objection  is  of  so  serious 
a  nature,  and  received  at  the  bar  so  insufficient  an  answer, 
that  the  rule  undoubtedly  ought  to  be  made  absolute,  un- 
less some  one  of  the  preliminary  or  personal  objections 
which  were  made  to  it,  be  sustainable.  On  these  the  argu- 
ments mainly  turned,  and  we  took  time  to  consider  them. 
The  affidavits  in  support  of  the  rule  were  made  by  three 
persons,  of  the  name  of  Cooke,  Roberts,  and  Pulling.  It 
was  objected  to  Roberts^  that  he,  with  a  full  knowledge  of 
the  objection  to  the  burgess  list  now  insisted  on,  had  taken 
a  part  in  the  election  in  question,  by  being  himself  a  can- 
didate, and  voter  theiein;  and  to  Cooke,  that  he  had  also 
taken  an  active  part  as  an  agent  in  the  election,  and  besides, 
had  no  such  interest  as  qualified  him  to  be  a  relator,  being 
neither  burgess  nor  inhabitant,  but  only  a  visitor  there,  ou 
certain  occasions.  It  was  not  much  insisted  on  that  the 
information  could  be  filed  at  the  relation  of  either  of  these 
persons.  But  Pulling  was  put  forward  as  a  relator,  against 
whom  no  objection  existed,  for  he  was  an  inhabitant  of  the 
city,  subject  to  its  municipal  government,  and  therefore 
interested  in  the  due  election  of  the  council;  Rex  v, 
Ho^e  {a) ;  and  although  by  his  agent,  Cooke^  he  had  pro- 
tested at  the  revision  court  against  the  legality  of  the  revi- 
sion, he  had  taken  no  part  nor  been  present  at  the  election 
for  councillors.  In  the  case  of  Rex  v.  SymoHds(b),  in  which 
four  persons  made  affidavits  in  support  of  a  rule  for  a 
quo  warranto,  there  were  valid  personal  objections  against 
three  as  relators;  none  existed  against  the  fourth;  but  it 
was  urged  that  as  all  were  acting  in  concert,  no  distinc- 
tion could  be  made.  The  Court,  however,  made  the  rule 
absolute ;  the  counsel  avowing  such  fourth  person  to  be 
the  relator,  and  that  he  would  be  responsible  for  the  costs* 
It  was  there  indeed  stated  that  the  relator's  affidavit  ''dis- 
closed the  whole  ground  on  which  the  defendant's  title 

(a)  S  B.  &  A.  344,  n.  (6)  4  T.  R.  923. 

VOL.  II.  F  F 
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l8Sr.  was  impeached ;"  and  this  case  certainly  could  not  stand 
on  the  affidavit  of  Pulling  alone.  We  do  not  think  that  a 
material  circumstance ;  nor  is  it  relied  upon  by  the  Court 
in  the  decision  cited.  A  relator's  case  will  constantly  de- 
pend in  part  on  the  testimony  of  those  who,  from  want  of 
interest  or  their  previous  conduct,  could  not  be  themselves 
relators.  In  such  cases  the  Court  will  ascertain  who  is  the 
real  relator,  and  that  he  is  sufficient.  It  will  then  distin- 
guish between  him  and  those  who  are  merely  his  witnesses; 
and  will  not  affect  him  by  their  previous  acts  or  declarations 
unless  he  be  identified  with  them  in  such  as  disqualify  from 
being  received  as  a  relator.  It  was,  however,  urged,  in 
shewing  cause,  that  if  Parry  be  not  duly  elected,  it  is  only 
because  there  is  no  good  burgess  list  in  existence ; — an  ob^ 
jection  which  not  only  applies  to  all  the  councillors  elected 
at  the  same  time,  but  to  all  the  existing  burgesses ;  and 
shews  that  no  future  valid  election  can  be  made  to  any 
municipal  office  in  the  city.  The  force  of  this  objection 
remains  to  be  considered.  It  cannot  be  stated  as  a  propo* 
sitioh  of  law,  or  as  a  settled  rule  of  practice  in  this  Court, 
that  leave  to  file  an  information  will  not  be  granted,  merely 
because  the  effect  may  or  even  will  be  to  dissolve  the  cor- 
poration. That  objection  was  recently  made  in  the  case  of 
Rex  V.  While  (a),  and  under  the  circumstances  properly 
overruled.  The  facts  of  that  case  indeed  hardly  substan- 
tiated the  objection ;  but  our  brother  Patteson  there  stated, 
that  ^'  where  the  objection  is  in  itself  an  individual  objec* 
tion,  the  circumstance  of  every  member  of  the  corporation 
being  in  a  similar  predicament  to  the  person  against  whom 
the  motion  is  made,  is  not  a  sufficient  ground  to  refuse  a 
quo  warranto."  And  we  all  agree,  that  in  itself  and  stand- 
ing alone,  it  is  not.  But  the  argument  at  the  bar  in  sup- 
port of  the  present  rule  did  not  and  could  not  stop  short 
of  denying  all  discretion  in  this  Court  as  to  originating  pro- 
ceedings in  quo  warranto.  It  was  in  effect  asserted,  that 
wherever  a  reasonable  doubt  is  raised  as  to  the  legal  va* 

(a)  1  N.  &  P.  84. 
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lidity  of  a  corporate  title,  we  are  bound  to  grant  leave  to      ^  1837. 
file  the  information.     This  proposition,  however,  is  wholly 
untenable.      Every  case  (and  they  are  most  numerous), 
which  has  turned  upon  the  interest,  motives  or  conduct  of 
the  relator,  proceeds  upon  the  principle  of  the  Court's 
discretion.     However  clear  in  point  of  law  the  objection 
may  have  been  to  the  party's  abstract  right  to  retain  his 
office,  yet  the  Court  has  again  and  again  refused  to  look  at 
it,  or  interfere  upon  one  or  other  of  these  grounds.    In  the 
case  of  Rex  v.  Trevefien{a),  Abbott  C.J.  lays  down  the 
general  rule  in  accordance  with  this  view,  and  also  inci- 
dentally directs  its  application  to  a  case  like  the  present. 
"  In  the  case  of  individual  members  of  a  corporation,  it  is 
wholly  within  the  discretion  of  this  Court  to  say  whether 
an  information  ought  to  be  granted  or  refused ;  the  Court 
have  undoubtedly  in  some  instances  permitted  these  infor- 
mations to  be  filed,  where  the  effect  has  been  thereby  to 
dissolve  the  corporation,  but  that  has  been  where  strong  cases 
have  been  made  out.**    Cases  much  earlier  and  nearer  to 
the  date  of  the  statute  of  Jnne  may  be  found,  w*hich  not 
merely  lay  down  the  rule,  but  shew  that  it  had  grown 
into  the  admitted  practice  of  the  Court.     The  cases  of 
Rex  v.   Dawes  and   Rex  v.  Marten,  or  the  Winchelsea 
Cases,  as  they  were  called,  are  very  remarkable  in  this 
point  of  view.    They  were  often  before  the  Court  and  well 
considered,  and  may  be  found  in   1   W.  BL  634,  and  4 
Burr.  19&2,  20£2,  and  2120.     In  them   Lord  Mansfield 
treats  the  discretionary  power  of  the  Court  not  as  a  matter 
disputed,  or  requiring  proof,  but  as  a  settled  principle  to 
be  applied.     And  in  4  Burr.  21£3  he  states  the  grounds  on 
which  the  Court  in  those  cases  proceeded  in  their  appli- 
cation of  the  principle.    ''  1st.  The  light  in  which  the  thr^e 
relators  now  informing  the  Court  of  this  defect  of  title, 
appear,  from  their  behaviour  and  conduct  relative  to  the 
subject*matter  of  their  information,  previous  to  their  making 
this  motion.    £nd.  The  light  in  which  the  application  itself 
(0)  3  B.  &  A.  483. 
ff2 
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manifestly  shews  their  motives,  and  the  purpose  which  it  is 
calculated  to  serve.  Srd.  The  cofisequences  of  granting  the 
information."  After  examining  the  affidavits  with  these 
points  in  view,  the  rules  were  both  discharged,  though  it 
appeared  clear  that  the  titles  of  both  the  defendanU^  at  the 
times  of  their  election,  were  invalid. 

These  seem  to  be  grounds  safely  applicable  to  the 
present  case.  On  the  one  hand»  if  the  rule  be  made 
absolute,  the  dissolution  of  the  corporation  may  at  least 
be  reasonably  apprehended:  on  the  other,  it  is  remark- 
able that  the  affidavits  in  support  of  the  rule  impute  no 
corrupt,  fraudulent  or  indirect  motive  for  the  acts  com- 
plained of  as  irregular ;  nor  do  they  allege  that  they  have 
produced  injustice,  inconvenience,  or  even  any  one  result 
different  from  what  would  have  followed  the  fullest  com- 
pliance with  the  law,  as  they  lay  it  down.  Tbey  do  not  go 
the  length  of  suspecting  that  a  single  vote  has  been  won  or 
lost,  or  that  the  burgess  list  would  have  varied  in  a  single 
name.  It  appears,  moreover,  that  the  town-clerk  had  taken 
the  precaution  of  procuring,  and  had  bouiL  fide  acted  upon 
the  most  eminent  legal  advice :  and  in  fact,  neither  claim 
nor  objection,  as  regarded  the  Monmouth  Ward,  was  made 
to  the  overseers*  list.  We  do  not  say  that  the  court  of  re- 
vision had  therefore  no  duties  to  perform;  but  in  fact  they 
were  not  called  upon  to  perform  any ;  and  the  defective 
constitution  of  the  court  has  been  in  all  respects  an  imma- 
terial circumstance.  If  these  considerations  would,  under 
the  old  law,  have  been  entitled  to  weight,  tbey  lose  none 
from  the  passing  of  the  recent  statute.  On  the  contrary,  the 
difficulties  that  might  attend  the  reconstruction  of  corpora- 
tions once  dissolved,  and  the  important  functions  now  vested 
in  the  municipal  bodies,  would  rather  induce  increased  cir- 
cumspection in  our  proceedings.  The  inferior  officers 
ought  indeed  to  conform  with  care  to  the  provisions  of  the 
law :  the  wilful  departure  from  them  this  Court  will  visit 
with  severity,  and  even  negligence  may  not  always  escape 
animadversion.    But  our  discretion  to  the  issue  of  quo 


MICHAELMAS  TERM,    I  VICT.  423 

warranto  informations  must  be  regulated  by  a  regard  to  all  18S7. 
the  circumstances  which  attend  the  application^  and  all  the 
consequences  likely  to  follow.  Upon  the  whole,  for  the 
reasons  stated,  we  act  most  in  accordance  with  the  current 
of  authorities,  with  the  statute  of  Anne,  and  with  the  public 
interest,  in  refusing  the  permission  prayed  by  the  present 
rule.  As  there  was  great  irregularity,  however,  in  the  ap» 
pointment  of  the  court  of  revision,  we  think  that  it  ought 
to  be  discharged  without  costs. 

Rule  discharged. 


Rawson  v.  E.CKE.  N^£%k. 

Assumpsit.   The  6rst  was  for  the  use  and  occupation  The  following 
-.r  *  1     1  J  -.  instrument  ia 

ot  a  certam   messuage,  and  the   second  on   an   account  writing  was 

held  to  be  an 
agreement  for  a  lease,  and  not  a  lease.  An  af^reement  made  &c.,  between  &c.,  If. 
Agrees  to  make  and  execute  to  E,  a  eood  and  vahd  lease  of  all  that  messuage,  &c.  to 
hold  to  tho  stud  £.,  his  executors  and  assigns,  for  the  term  of  seven  years  from  the  84th 
day  of  June  next,  at  and  under  the  vearly  rent  of  105^  clear  of  all  taxes  and  assess- 
ments (except  the  land-tax),  payable  half-yearly,  the  first  half-yearly  payment  to  be 
made  on  the  35th  day  of  December  next.  And  it  is  hereby  agreed,  that  the  said  lease 
shall  contain  a  covenant  on  the  part  of  the  said  £.  to  pay  the  said  rent,  also  to  keep 
the  said  premises  in  repair  (damages  by  fire  excepted) ;  also  a  proviso  for  re-entry  on 
non-payment  of  the  said  rent  by  Ac  space  of  twenty-one  days  afler  the  same  shall  be- 
come due,  or  on  non-performance  of  any  of  the  covenants  on  the  lessee's  part  to  be 
performed.  And  the  said  £.  agrees  to  accept  of  sach  lease  as  aforesaid  upon  the  terms 
and  conditions  above  speciBed,  and  to  execute  a  counterpart  thereof.  And  the  said  E, 
further  agrees  (when  and  so  soon  as  the  messuages  or  dwelling-houses  on  either  side  of 
the  said  messuage  hereby  agreed  to  be  demised  shall  become  tenanted  and  occupied), 
to  pay  to  the  said  H.  an  additional  yearly  rent  of  15^  during  the  remainder  which 
shall  be  thenceforth  then  to  come  of  the  said  term  of  seven  years.  And  the  said  H. 
agrees,  ou  or  before  the  24th  day  of  June  next,  to  erect  eight  light  panels  in  front  of  the 
drawing-room  windows,  and  fence  blinds  to  same  windows,  to  paper  the  hall  and  stain-  * 
case,  and  all  the  rooms,  save  those  on  the  basement  and  attics;  also  to  place,  set  and 
6x  a  range  in  the  kitchen,  with  boiler  and  oven,  and  stoves  in  all  the  rooms  having  6re« 
places ;  also  to  fix  and  hang  the  bells  and  knocker  on  the  front  entrance  door;  to  com- 
plete the  pantry  windows,  and  lay  on  the  water,  and  to  paint,  in  imitation  of  marble, 
the  chimney-pieces  in  the  dining  and  drawing-rooms.  And  it  is  hereby  agreed,  that  by 
the  said  lease  hereby  agreed  to  be  granted,  the  rent  therein  reserved  shall  be  190/.,  and 
that  by  a  separate  deetl  to  bear  date  the  day  next  after  the  said  indenture  of  lease,  the 
said  If.  shall  release  to  the  said£.,  out  of  the  said  annual  rent  of  120/.,  the  annual  sum 
of  15/.  Witness  our  bands.  Tliesaid  E.  to  prepare  lease  at  his  own  cost,  to  be  approved 
of  by  lessor's  solicitor. 

On  the  execution  of  the  above  agreement  if.  made  an  assignment  of  the  premises 
for  99  years  by  way  of  mortgage,  and  then  became  bankrupt : — It  was  held,  that  the 
mortgagee  could  maintain  an  action  for  use  and  occupation  in  respect  of  an  occupation 
after  the  execation  of  the  mortg^  to  him,  and  notice  of  that  mortgage  to  the  defendant* 
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1837.        Stated.    The  particulars  of  demand  stated,  that  the  acdon 

^^^^      wa®  brought  to  recover  the  aum  of  5£/.  10s.  for  half  a  year'» 

V.  rent  of  a  house  at  St.  Leonard's,  due  ft5th  December,  1836. 

£ici£.  ^^  ^|j^  ^i^^i  (^f^|.^  LMtledale  i.  at  the  Lewes  summer 

assizes,  1837,  it  appeared  that  the  house  in  question  had 

belonged  to  a  builder  of  the  name  of  Ho$nan;  that  on  the 

28th  i^pril,  1835,  Homan  entered,  with  the  defendant,  bto 

an  agreement  or  lease  for  seven  or  fourteen  years  at  105/. 

rent,  of  which  the  following  is  a  copy : — 

''An  agreement  made  the  28th  day  of  April,  1835,  be* 
tween  Benjamin  Homan,  of  St.  Leonard's-on-Sea,  in  the 
county  of  Sussex,  builder,  of  the  one  part,  and  Cluirla 
Eicke,  of  the  same  place,  gentleman,  of  the  other  part. 

"The  said  Benjamin  Homan  agrees  to  make  and  execute 
unto  the  said  Charles  Eicke  a  good  and  valid  lease  of  all 
that  messuage  or  tenement  and  dwelling-house  situate  on 
the  Marina,  St.  Leonard's  aforesaid,  and  numbered  67,  toge- 
ther with  all  cellars,  watercourses,  easements,  and  appurte- 
nances thereunto  belonging :  To  hold  to  the  said  Ckarla 
Eicke,  his  executors  and  assigns,  for  the  term  of  seven 
years  from  the  24th  day  of  June  next,  at  and  under  the 
yearly  rent  of  105/.  clear  of  all  taxes  and  assessments  (ex- 
cept the  land-tax),  payable  half-yearly,  the  first  half-yearly 
payment  to  be  made  on  the  25th  day  of  December  next 
And  it  is  hereby  agreed,  that  the  said  lease  shall  contain 
a  covenant  on  the  part  of  the  said  Charles  Eicke  to  pay  the 
said  rent ;  also  to  keep  the  said  premises  in  repair  (damages 
by  fire  excepted) ;  also  a  proviso  for  re-entry  on  non-pay- 
ment of  the  said  rent  by  the  space  of  twenty-one  days  after 
the  same  shall  become  due,  or  on  iiou-perfomiance  of  aoy 
of  the  covenants  on  the  lessee's  part  to  be  performed.  And 
the  said  Charles  Eicke  agrees  to  accept  of  soch  lease  as 
aforesaid  upon  the  terms  and  conditions  above  specified, 
and  to  execute  a  counterpart  thereof.  And  the  said  Charles 
Eicke  further  agrees  (when  and  so  soon  as  the  messuages 
or  dwelling-houses  on  either  side  of  the  said  messuage 
hereby  agreed  to  be  demised,  shall  become  tenanted  and 
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occupied),  to  pa  J  to  the  said  Benjamin  Homan  an  addi<«        1887. 
tional  yearly  rent  of  15/,  during  the  remainder  which  shall      ^^ 
be  thenceforth  then  to  come  of  the  said  term  of  seven  «. 

years.  And  the  said  Benjamin  Homan  agrees^  on  or  before 
the  24th  day  of  June  next,  to  erect  eight  light  panels  in 
front  of  the  drawing-room  windows,  and  fence  blinds  to 
same  windows,  to^  paper  the  ball  and  staircase,  and  all  the 
rooms,  save  those  on  the  basement  and  attics;  also  to 
place,  set,  and  fix  a  range  in  the  kitchen,  with  boiler  and 
oven,  and  stoves  in  all  the  rooms  having  fire  places ;  also 
to  fix  and  hang  the  bells  and  knocker  on  the  front  entrance 
door;  to  complete  the  pantry  windows,  and  lay  on  the 
water,  and  to  paint,  in  imitation  of  marble,  the  chimney- 
pieces  in  the  dining  and  drawing-rooms.  And  it  is  hereby 
agreed,  that  by  the  said  lease  hereby  agreed  to  be  granted, 
the  rent  reserved  shall  be  120/.;  and  that  by  a  separate 
deed  to  bear  date  the  day  next  after  the  said  indenture  of 
lease,  the  said  Benjamin  Homan  shall  release  to  the  said 
Charles  Uicke,  out  of  the  said  annual  rent  of  120/.,  the  an- 
nual sum  of  15/.  Witness  our  hands.  The  said  Charles 
Rcke  to  prepare  lease  at  his  own  cost,  to  be  approved  of 
by  the  lessor's  solicitor. 

"  N.B. — It  is  agreed  that  Mr.  Homan  may  have  the  op- 
tion of  making  the  lease  fourteen  years.*' 

The  above  document  was  stamped  as  an  agreement,  and 
not  as  a  lease.  It  was  admitted  that  the  defendant  had  oc- 
cupied, and  was  in  the  occupation  of  the  house.  On  the 
25th  of  July,  1835,  Homan  assigned  the  messuage  in  ques- 
tion to  Hawson,  the  plaintiff,  for  a  term  of  99  years,  by  way 
of  mortgage.  In  1836  Homan  became  bankrupt.  On  27th 
September,  1836,  Rawson,  the  plaintiff,  gave  the  defendant 
notice  to  pay  the  rent  to  him.  The  defendant  had  refused 
to  pay  the  plaintiff,  assigning  as  a  reason  that  he  had  not 
got  his  lease.  The  plaintiff  had  told  him  that  he  would 
grant  to  him  a  lease.  It  was  objected  on  the  part  of  the  de- 
fendant, that  the  above  written  instrmnent  ought  not  to  be  re- 
ceived in  evidence,  as  it  was  a  lease,  and  not  an  agreement, 
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and  that  if  it  was  considered  as  an  agreement,  and  not  a  lease, 
the  only  person  who  could  sue  upon  it  was  Homan,  and 
that  the  mortgage  in  July,  1836,  from  Homan  to  Rawson, 
the  plaintiff,  could  not  transfer  the  right  to  sue  on  the  agree- 
ment, as  that  would  be  transferring  a  chose  in  action.  The 
learned  judge  directed  a  verdict  to  be  taken  for  the  half- 
year's  rent,  which  was  accordingly  done^  and  gave  the  de- 
fendant leave  to  move  to  enter  a  nonsuit. 


PlaU  on  this  day  moved  for  a  rule  nisi  for  a  nonsuit,  upon 
the  same  grounds  which  he  urged  at  the  trial. 

The  CouBT  said  they  would  confer  with  LUikdale,J. 

Lord  DenmanC.J.  on  the  following  day  delivered  the 
judgment  of  the  Court : — The  stamp  was  correct,  as  the 
instrument  was  an  agreement  for  a  lease.  The  other  objec- 
tion cannot  prevail,  because  the  first  landlord  had  parted 
with  his  property,  and  the  new  proprietor  had  a  right  to  sue 
the  actual  occupier  of  the  property  for  use  and  occupation. 
The  rule  must  therefore  be  refused. 

Rule  refused. 


Wednesday^ 
November  Qth. 
In  an  action 
of  trover, 
against  the 
sheriff  for  tak- 
ing the  goods 
of  the  plaintiff, 
an  affidavit 
made  by  the 
officer  under 
the  Interplea- 
der Act,  re- 
specting the 
said  goods,  is 
admissible  hi 
evidence  to 
prove  that  the 
officer  who 
seized  the 
goods  is  the 
servant  of  the 
sheriff. 


Brickill  v.  Sir  Charles  Hulse,  Bart. 

Trover  for  chattels.  Plea,  payment  of  20/.  into  Court, 
and  that  the  plaintiff  had  not  sustained  damages  to  a  greater 
amount. 

At  the  trial  before  TindalCJ.  at  the  Hampshire  summer 
assizes  in  1837,  it  appeared  that  the  defendant  was  sheriff 
of  Hampshire  in  the  year  1836,  and  in  that  year  a  writ  had 
issued  to  the  sheriff  to  levy  22/.  ]4«.  6(/.  of  the  goods  of 
one  JVyattf  an  innkeeper,  and  a  warrant  was  issued  to  a 
sheriff's  officer  of  the  name  of  White.  Other  writs  came 
to  the  sheriff,  but  before  an  execution  on  the  last  writs  was 
put  in,  a  bill  of  sale,  given  by  Wyatt  to  one  Wade,  was 
given  to  White,  the  sheriff's  officer,  to  be  executed.  Whilst 
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White  was  in  possession^  a  number  of  articles  were  taken 
away  from  the  house  with  the  concurrence  of  White* 
Wade  paid  off  the  amount  of  the  different  executions,  and  v. 

White  sold  the  goods  for  him.  BrickiU  bad  a  bill  of  sale  SirCHuLsE- 
of  the  goodsi  dated  in  1834,  of  which  White  bad  notice. 
BrickiU  brought  an  action  against  Wade,  and  in  that 
action  the  validity  of  Brtcib'/rs  bill  of  sale  was  a£Brmed; 
and  it  had  been  agreed  between  the  plaintiff  and  defendant, 
that  they  should  be  bound  by  the  event  of  that  suit  as  to  the 
validity  of  the  bill  of  sale.  The  defendant  had  applied  to 
have  the  benefit  of  the  Interpleader  Act«  and,  to  obtain  the 
interpleader  rule,  had  used  an  affidavit  made  by  White,  in 
which  he  stated  that  he  was  the  officer  of  the  sheriff,  and 
that  he  had  seized  and  sold  the  goods.  That  was  the  only 
evidence  the  plaintiff  had  of  the  seizure  by  the  defendant. 
Two  objections  were  made  by  the  counsel  for  the  defend- 
ants; first,  that  the  abstraction  of  the  goods  was  occa- 
sioned by  the  negligence  of  White,  and  for  that  injury  the 
plaintiff  should  have  brought  an  action  on  the  case  for  neg- 
ligence, and  not  an  action  of  trover;  secondly,  that  the 
affidavit  made  by  White  was  not  receivable  in  evidence,  as 
White  was  then  in  Court,  and  might  have  been  called. 
The  learned  chief  justice  of  the  Common  Pleas  overruled 
both  objections,  and  received  the  affidavit  in  evidence,  and 
a  verdict  passed  for  the  plaintiff.  Leave  was  given  to  the 
defendant  to  move  to  enter  a  nonsuit. 

JErle  (and  Bere  was  with  him)  now  moved  for  a  rule  nisi 
for  a  new  trial,  or  for  a  nonsuit.  The  plaintiff  should  have 
brought  an  action  on  the  case  for  negligence,  and  not  an  ac- 
tion of  trover.  There  was  no  evidence  of  any  conversion  by 
the  officer.  [The  Court  intimated  that  they  would  speak  to 
the  chief  justice  of  the  Common  Pleas  on  this  point.]  The 
affidavit  ought  not  to  have  been  admitted  in  evidence,  it  resetn- 
bled  a  deposition  in  Chancery,  which  would  clearly  have  been 
inadmissible.    It  is  laid  down  in  Phillips  on  Evidence{a\ 

(<i)  Vol.  i.  p.  346,  6th  cd. 
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1837.        ^  that  depositions  are  not  to  be  admitted  in  evidence  for  a 
*"-*^^^*^      party  to  the  suit  against  one  who  is  not  a  party,  nor  claims 
^^  under  either  of  the  parties ;  nor  can  they  be  used  by  a 

Sir  C.  HiTLSE.  stranger  agabst  one  of  the  parties.**  For  the  latter  proposi- 
tion Rudmorth  v.  The  Counieu  of  Pembroke  and  Currier  {a) 
is  cited.  It  is  a  general  principle  that  depositions  cannot 
be  used  when  the  witness  is  alive.  This  action  is  wholly 
distinct  from  the  application  which  is  made  by  the  sheriff 
under  the  Interpleader  Act. 

LordDfiNMANC.  J. — It  is  very  important  that  there 
should  be  no  doubt  on  these  matters,  which  are  oc* 
curring  every  day.  This  aflBdavit  was  clearly  receiv- 
able in  evidence.  What  a  man  produces  as  a  true  state* 
ment,  is  evidence  against  him.  I  do  not  see  what  there 
is  to  distinguish  this  from  the  ordinary  case  of  a  written 
statement  produced  by  a  party.  At  first  sight  the  case 
ofRushwortk  v.  The  Countess  of  Pembroke  and  Currier  (a) 
seems  opposed  to  this  view.  In  that  case  the  Countess 
wished  to  make  use  of  depositions  which  had  been  made 
in  a  former  suit  against  Currier,  and  to  which  suit  she  was 
not  a  party.  That  was  not  permitted.  The  answer  to  that 
case  is,  the  depositions  in  Chancery  are  very  different  proceed- 
ings from  the  affidavit  in  this  case.  The  party  who  applies 
to  a  person  to  be  a  deponent  has  not  the  opportunity  of 
examining.  He  is  examined  before  the  examiner,  and  then 
states  what  he  thinks  proper.  The  deposition  is  sealed  up 
until  it  is  made  use  of  in  Court.  It  is,  however,  a  very 
different  case  to  where  a  party  uses  an  affidavit,  of  the  con- 
tents of  which  he  is  fully  aware.  The  principle,  therefore, 
that  the  deposition  of  a  witness,  who  is  alive,  cannot  be 
used,  is  not  interfered  vnth  by  our  decision. 

Pattbsoh  J. — I  am  entirely  of  the  same  opinion.  It  is 
to  be  assumed  that  the  application  under  the  Interjrfeader 

(a)  Hardres,47a. 
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Act  was  made  by  the  sheriff.    If|  however,  it  was  made  by        1837. 

the  officer,  this  action  is,  in  fact,  against  the  officer ;  they 

are  identical  in  interest.     The  sheriff  then  produces  before  v. 

a  judge  a  statement  which  relates  to  the  matter  in  dispute.  Si^C.Hulse. 

Surely  that  document  may  be  read  in  evidence  against  him. 

It  is  the  production  of  a  statement  before  a  judge  by  a 

party  for  his  own  purpose,  and  is  therefore  evidence  against 

him. 

Williams  J. — There  is  no  difficulty.  This  affidavit  is 
the  same  as  if  the  sheriff  had  made  a  statement  not  upon 
oath.  He  made  the  statement  to  further  the  object  he  had 
in  view.  It  is  a  statement  by  the  sheriff,  and  its  being  on 
oath  cannot  vitiate  it. 

CoL£RiDOB  J. — ^There  is  no  difficulty  hi  principle  on 
which  this  case  depends.  The  only  circumstance  which 
raises  a  doubt  is  the  case  of  Rushworth  v.  The  Countess  of 
Pembroke  and  Currier  {a).  What  are  the  facts  of  this 
case?  The  sheriff's  officer  makes  a  statement,  the  sheriff 
sees  it,  adopts  it,  and  makes  it  his  own.  No  one  can  doubt 
it  was  evidence  against  the  sheriff.  It  may  be  open  to  the 
remark,  that  the  party  who  uses  the  affidavit  is  afraid  to  call 
the  witness.  What  is  the  case  of  a  deposition  in  Chan- 
cery ?  It  is  not  taken  like  the  examination  of  a  witness  in 
a  Court  of  Law.  Can  it  be  said,  if  a  person  calls  a  witness 
in  one  suit,  that  his  examination  is  evidence  against  him  in 
another  suit?  It  can  never  be  said,  that  because  a  party 
uses  a  deposition  so  made,  he  is  to  be  bound  by  the 
admissions  in  the  deposition  on  all  future  occasions.  One 
therefore  is  the  case  of  a  witness  sworn  to  give  testimony, 
the  other  is  a  statement  adopted  by  a  party  .for  his  own 
purposes. 

Lord  Den  Mi  N  C.J.  on  a  subsequent  day  (Ndvembef 
(«)  Hardi«s,479. 
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1837.  22nd)  said — We  do  not  think  there  was  any  misdirection. 

^I^^"^^^  There  was  evidence  of  the  sheriff's  officer  concurring  wilh 

BaiCKILL  ,        ,  , 

o.  the  debtor. 
SirCHuwa.  Rule  refused. 


Saturdi^f  Sibley  v.  Fisher. 

November  Alh, 

In  an  action  XHIS  was  an  action  of  assumpsit,  by  an  indorsee,  against 
SdMl^hcT-  ^^^  endorser  of  a  bill  of  exchange.  The  first  count  of  the 
doner  of  a  bill  declaration  stated,  that  the  bill  of  exchange  was  dated  the 
ihe^p^emTSe-     ^^^  December,  1836^  and  was  drawn  by  John  Smith  on 

nied  the  in-      John  Smilh  the  younger,  for  26/.  105.,  payable  three  months 

uorseinent*  the     <•       •  •  • 

presentment,     ^f^^r  date;  that  it  was  indorsed  by  John  Smiih  the  younger, 

and  the  due  ^  |j,g  defendant,  who  indorsed  it  to  Joshua  Kins,  who 
ooticeofdis^    .  .  .  .         fA      J 

honor,  and       indorsed  It  to  William  Dakin^  who  indorsed  it  to  Edward 

wKf^Sn-  Handley,  who  indorsed  it  to  the  plaintiff.     The  four  first 

sideration  pleas  severally  denied  the  indorsements  stated  in  the  dcclara- 

the  bill  ap-'  ^i^°*    ^^^  ^f^^  plea  denied  that  the  bill  had  been  pre- 

peared  to  have  gented  to  the  drawer.    The  sixth  plea  alleged  that  the  dc- 

been  altered  ^      ,        ,     ,  ,  .         ^    ,  ^   i     •  -n 

from  the  16th  lendant  had  not  due  notice  of  the  non-payment  of  the  bill. 

DeSwnuIr-—  "^^  seventh  plea  alleged,  that  there  was  not  any  considera- 
It  was  held,      tion  or  value  for  the  indorsements  on  the  bill,  and  tliat  the 
incumbent"     plaintiff  held   the   bill  without   any  consideration.     The 
upon  the  plain-  replication  took  issue  on  the  pleas, 
the  alteration,       ^^  the  trial  before  Lord  Denman  C.  J.|  at  the  sittings 
nSkhT^Uie   ■f^®^''""*^y  ^®™»  ^^^7,  for  Middlesex,  the  bill  was  pro- 
bill  was  ad-      duced,  and  was  dated  the  10th  December,  but  it  appeared 
SeirecoiS!"      ^^  ^*^®  **^®"  altered  from  the  15th  to  the  10th  December. 
It  was  contendedi  on  the  part  of  the  defendant,  that  the  bill 
having  been  altered  after  it  had  been  accepted,  required  a 
new  stamp,  and  that  although  the  pleadings  admitted  the 
existence  of  a  bill  of  exchange,  yet  that  the  Court  ought 
not  to  look  at  the  bill  until  the  alteration  bad  been  ex- 
plained, and  that  it  was  incumbent  on  the  plaintiff  to  explain 
the  alteration.    The  Lord  Chief  Justice  overruled  the  ob- 
jection, and  a  verdict  passed  for  the  plaintiff  for  27/«  7i» 
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Jervis  (and  F.  F.  Lee  was  with  him)  now  moved 
for  a  rule  nisi  for  a  new  trial,  on  the  objection  taken  at  the 
trial.  There  is  no  doubt  that  where  a  bill  has  been  altered, 
it  is  incumbent  on  the  party  who  sues  upon  the  bill  to 
explain  the  alteration.  It  was  said  at  the  trial,  in  answer 
to  this  objection,  that  the  defendant  had  not,  by  his  pleas, 
denied  the  making  of  the  bill  of  exchange ;  but  the  Court 
cannot  look  at  the  bill,  or  the  indorsements,  without  having 
the  alteration  in  the  bill  explained.  It  is  laid  down  in 
Henman  v.  Dickinson  (a),  that  where  a  party  sues  on  a  bill 
of  exchange,  which  on  the  face  of  it  appears  to  have  been 
altered,  it  is  for  him  to  shew  that  the  alteration  has  not 
been  improperly  made.  Here,  the  plaintiff  could  not  prove 
the  indorsements  without  the  production  of  the  bill,  it  was 
therefore  incumbent  on  him  to  explain  the  alteration. 

Cur»  adv.  vuU* 

Lord  Denman  C.  J.,  on  a  subsequent  day,  (Nov.  15,) 
said,  we  think  that  upon  these  pleadings  the  plaintiff  was 
not  bound  to  account  for  the  alterations  in  the  bill.  The 
only  issues  raised  by  this  record  are,  as  to  the  indorsements, 
the  presentment,  the  notice  of  dishonor,  and  of  the  con- 
sideration. The  making  of  the  bill  was  therefore  admitted 
on  the  record,  and  it  was  not  incumbent  on  the  party  pro- 
ducing the  bill  to  give  any  explanation  of  the  alteration. 
The  rule  must  therefore  be  refused. 

Rule  refused. 

(«)  5  Bing.  183. 
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N^mL  Smith  v.  Hayward. 

1.  When  a  ASSUMPSIT.    The  first  count  stated,  that  in  considers, 

servant  was  ,                              .     .—                           %        r  ^                    l  j 

retained  for  a  tion  that  the  plauitiff,  on  the   1st  day  of  June,  1835,  had 

yeai%  his  wages  p,.Qmiged  and  agreed  to  serve  the  defendant  as  a  compounder 

quarterly,  be  of  drugs,  for  one  whole  year  from  that  time,  and  so  from 

at*the*  endof  y®*'  ^^  ^^^^  ^^  '^"8  **  ^^  parties  should  respectively  please, 

a  month  from  at  a  salary  of  fifty  guineas  a  year,  payable  quarterly;  the 

mencement  defendant  undertook  and  promised  so  to  employ  him,  and 

of  the  second  alleged  as  a  breach,  the  dismissal  of  the  plaintiflF  on  the 

auarter;  he  ®                              '           ,                                 f 

hen,  before  19th  of  September  following.    The  second  count  was  for 

olf^ihe  n'uarJ°"  ^°*  ^^^  labour  done  and  performed. 

ter,  brought  The  defendant  pleaded  to  the  first  count  non  assumpsit, 

Uidebitatus  ^"^  ^^^^  ^^  ^^^  "^^  dismiss  the  plaintiff,  as  in  that  count 

assampsit  for  mentioned;  and  on  the  second  count  he  paid  4/.  into  Court, 

work  and  la-  ,     ,      ,    ,                          •      i         i 

hour;  money  and  pleaded  non  assumpsit  ultra  that  sum. 

CouiTsdfi^^^  At  the  trial  before  GaseUe  J.,  at  the  Bucks  Lent  assizes, 

cient  to  satisfy  in  1836,  it  appeared  that  on  the   1st  of  June,  1835,  the 

done'l^t'^was  defendant,  who  was  a  surgeon  at  Aylesbury,  engaged  the 

held,  that  the  plaintiff  as  a  compounder  of  drugs;  the  salary  which  the 

entitled  to  a  plaintiff  was  to  receive  was  not  mentioned  in  the  letter  of 

verdict,  as  at  i\^^  defendant,  which  formed  the  basis  of  this  contract,  but 

all  events  the 

plaintiff  could  on  the  31st  of  August  following,  the  defendant  paid  to  tbe 

anaS?on'un-  P'a»»^»ff  1^'-  2«-  ^e/.,  as  a  quarter's  salary,  being  at  the  rate 

til  the  end  of  of  fifty  guineas  per  annum.     On  Friday,  the  18th  of  Sep- 

^\Ts€^Ue,  Member,  1835,  the  plaintiff  left  the  service  of  the  defendant; 

an  action  of  the  cause  of  his  so  doing  did  not  appear  on  the  trial,  but 

indebitatus  .                          .          ,.,,,/.,         i     i      •  i                    r 

assumpsit,  for  m  a  conversation  which  the  defendant  had  with  a  sister  of 

work  and  la-  ^^  plaintiff,  on  the  following  day,  the  former  alleged  that 

cannot  be  the  plaintiff  had  sent  a  wrong  medicine^  by  mistake,  to  a 

r^lTseiranu  patient.     Some  correspondence  then  took  place,  and  on 

although  he  Monday,  the  21st  September,  the  plaintiff  tendered  his  ser- 

reaSy  and  wil-  ^^^^^  ^^  ^^  defendant,  who  refused  them,  and  on  the  22d 

ling  to  perform  the  present  action  was  commenced.    The  learned  judge,  on 

the  labour,  ^     o 
and  may  have 
been  improperly  dismissed  from  the  service. 
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diii  state  of  facts,  left  two  questions  to  the  jury;  Ist,  was  igsr. 
the  plaintiff  hired  for  a  year  or  generally,  which  would 
amount  in  law  to  a  hiring  for  a  year;  or  was  his  hiring  sub- 
ject to  be  put  an  end  to  upon  a  quarter's  notice  being  given  i 
£dly,  was  the  plaintiff  in  fact  dismissed  by  the  defendant 
from  his  service  ?  The  jury  found  that  the  contract  between 
the  parties  was  a  general  hiring,  but  subject  to  be  deter- 
mmed  upon  a  quarter's  notice  being  given,  and  that  the 
plaintiff  was  in  fact  dismissed  from  the  service  of  the  de- 
fendant on  the  igth  of  September.  Upon  this  finding,  the 
learned  judge  was  of  opinion  that  the  contract  set  forth  in 
the  first  count,  which  was  an  absolute  contract  for  a  year 
certain,  was  disproved,  and  directed  a  verdict  to  be  entered 
for  the  defendant,  reserving  leave,  however,  for  the  plaintiff 
to  move  this  Court  to  enter  a  verdict  on  the  second  count, 
for  a  quarter's  salary,  or  a  quarter's  salary  minus  the  4/. 
paid  into  Court,  if  the  Court  should  think  he  was  entitled 
to  have  the  verdict  so  entered,  upon  a  general  indebitatus 
count,  for  work  and  labour,  on  the  authority  of  Gandell  v. 
Pontigny^a),  and  a  rule  was  accordingly  obtained,  in  Easter 
term,  1836,  against  which 

Kelly  now  shewed  cause.  The  action  was  commenced 
too  soon.  If  the  plaintiff  was  improperly  dismissed,  he 
may  have  an  action  for  that.  The  contract  in  the  first  count 
was  disproved.  It  was  said,  however,  that  in  Gandell  v. 
Pantigny  (a),  it  was  decided  by  Lord  Ellenborough,  that 
where  a  servant  is  hired  by  the  quarter,  and  is  discharged 
by  his  master  without  sufiicient  cause,  in  the  middle  of  a 
quarter,  he  may  recover  a  quarter's  wages,  under  a  count  in 
indebitatus  assumpsit,  for  work  and  labour.  It  is  difiicult 
to  understand  how  a  count  for  work  and  labour,  under  which 
a  quarter's  salary  is  sought  to  be  recovered,  can  be  main- 
tained, by  shewing  that  the  party  was  ready  to  work  for  a 
part  of  the  quarter,  but  did  not  work  for  the  rest,  although 

(a)  4  Camp.  375;  S.  C.  i  Stark.  N.  P.  C.  198. 
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he  was  willing  so  to  do,  Archard  v.  Homor{a)  is  directly 
contrary  to  Gandell  v,  Pontigny  (£);  in  that  case  it  was 
held  by  Lord  Ttnterden  C.  J.^  that  ou  an  indebitatus  count 
for  work  and  labour,  the  plaintiff  can  only  recover  for  the 
time  he  has  actually  served.  This  Court  seems  to  have 
entertained  the  same  opinion  in  Ridgway  v.  The  Hunger- 
ford  Market  Company  (c),  although  there  was  no  express 
decision  on  the  point.  However  that  may  be,  assuredly 
the  quarter's  salary  cannot  be  recovered  until  the  quarter 
has  expired.  In  the  present  case,  after  the  plaintiff  had 
been  dismissed,  he  might  have  been  taken  back  again  into 
the  service. 

Gunnings  in  support  of  the  rule.  Gandell  v.  Pontigny  {b) 
was  recognized  in  Collins  v.  Price  (d)y  and  those  two  cases 
were  not  cited  by  Lord  Tenterdeny  \n Archard  v.  HQrnor{d), 
In  Pagani  v.  GandolJi{e)  an  agreement  was  entered  into 
for  the  employment  of  a  clerk,  for  four  years,  from  the  1st 
of  January,  1823,  at  a  salary  of  400/.  a  year.  The  salary 
was  paid  up  to  the  1st  of  January,  1825.  In  July,  1825, 
the  clerk  was  dismissed  from  his  employment,  and  in 
Michaelmas  term,  1825,  he  commenced  an  action.  It  was 
objected  at  the  trial,  that  though  he  might  have  been  wrong- 
fully dismissed,  his  salary  was  not  due  at  the  commence- 
ment of  the  action.  Be$t  C.  J.,  was  however  of  opinion 
that  he  was  not  bound  to  wait  till  the  end  of  the  year. 

Lord  Dbnman  C.  J. — The  ground  on  which  the  rule 
was  granted,  was  to  bring  the  case  of  Gandell  v.  Pon- 
tigny {b)  in  question.  Had  that  case  not  existed,  the 
Court  would  not  have  granted  the  rule.  In  that  case.  Lord 
Ellenborough  determined,  that  as  the  servant  had  served  a 
part  of  the  quarter,  and  was  willing  to  serve  the  residue,  in 

(a)  3  C.  &  P.  349.  (c)  4  N.  &  M.  797;  S,  C.  3  A. 

(6)  4Camp.  375;  S.  C.  1  Stark.      &  £.  171. 
N.  P.  C.  198.  (d)  5  Bing.  132. 

(e)  «  C.  &  P.  870. 
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contemplation  of  law  he  might  be  considerec)  to  have  served  issr. 
the  whole.  Lord  Tenterden  took  an  opposite  view  of  the 
question,  in  Archard  v.  Hornor  (a).  I  f  I  was  bound  to  make 
choice  between  those  two  cases,  I  should  choose  the  latter 
case,  because  it  is  founded  on  much  better  reason.  Here, 
however,  the  same  question  does  not  arise,  because  the 
plaintiff  has  brought  his  action  before  the  quarter  expired 
for  which  he  claims  to  be  paid,  and  he  might  have  been 
received  back  again  into  the  servMe  from  which  he  had 
been  dismissed.  ^ 

Patteson  J. — None  of  the  cases  clash  with  the  decision 
in  Archard  v.  Hornor  (a),  except  Gandell  v.  Pontigny  (i). 
For  Collins  v.  Price{c)  is  certainly  not  inconsistent  with  it,  but 
the  ruling  in  the  former  case  re9lly  does  not  come  in  question. 
This  action  was  commenced  on  the  22d  September,  and  money 
has  been  paid  to  meet  the  actual  services  up  to  that  time. 
This  is  therefore  an  action  on  an  executed  contract,  founded 
upon  a  prospective  consideration.  The  plaintiff  claims  for 
work  and  labour  done  and  performed,  and  he  has  been  paid 
for  all  that  he  has  actually  done,  how  then  can  he  maintain 
this  form  of  action  for  labour,  which  may  or  may  not  have 
been  performed  by  him  i  Assuming  that  the  second  quarter 
had  elapsed  before  the  commencement  of  the  action,  and 
I  were  called  upon  to  decide  between  Gandell  v.  Pom- 
iigny  (b)  and  Archard  v.  Hornor  (a),  I  should  prefer  the 
latter  authority. 

Coleridge  J. — ^The  second  count  was  for  work  and 
labour  done  and  performed,  to  which  there  were  two  pleas : 
1st,  non  assumpsit;  Cdly,  that  sufficient  money  was  paid 
into  Court  to  pay  for  the  work  done.  Mr.  Gunning  relies 
on  Gandell  v.  Pontigny  (&).    Assuming  that  case  to  be  good 

(fl)  3  C.  &  P.  349.  kie's  N.  P.  C.  198. 

(ft)  4  Camp.  375;  &  C.  1  Star-         (c)  5  Bing.  132, 
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he  was  willing  so  to  do.    Archard  v.  f/ 
contrary  to  Gandell  v.  Pontigny  (^V  / 
held  by  Lord  Tenterden  C.  J.,  th  /; 
for  work  and  labour^  the  plai*^'/ 
time  he  has  actually  serve 
entertained  the  same  opi'  / 
ford  Market  Company ,     , 
decision  on  the  po«  ..   ' ' 
the  quarter's  sala' 
has  expired.     T    / 
been  dismisp 
the  servic         .mp.  375;  AC.  1  8tarkie*s  N.  P.  C.  198. 


^ork  is  in 

^performance; 

c  maintain  his 

was  to  perform 

i  not  elapsed  be- 

j^  therefore,  without 

x^ontigny(a)g  although 

4iis  rule  must  be  dischaiged. 

Rule  dbcharged. 


wr 


Moore  v.  Butltn. 


-  '',  yiSSUMPSIT  for  goods  sold  and  delivered,  work  and 

'/  .  igbour«  money  paid,  and  on  an  account  stated.     The  de- 

'•^^'tir  fendant  pleaded,  1,  except  as  to  109/.  2s.  9d.  parcel  tu., 

*'-  '^tioa  non  assumpsit;  2,  as  to  the  causes  of  action  in  the  intro- 

.'■'^^etlie  iiuctory  part  of  the  first  plea  mentioned,  that  the  plaintift 

■''jrelal-      was  and  ia  indebted  to  the  defendant  in  a  larger  sum,  for 

vV^^^^^^p  money  had  and  received,  and  on  an  account  stated;  3,  pay^ 


J*P 


in  the 


"1^,  after  its  publication. 

i.  To  a  declaration  for  goods  sold  and  delivered,  work  and  labour,  money  pud,  and 
ffn  an  account  stated,  the  defendant  pleaded,  1,  non  assumpsit,  except  as  to  109/.  2s,  Qd.; 
^  set-off  to  a  larger  amount,  for  money  had  and  received  by  the  plaintiff  to  the  use  of 
the  defendant,  and  on  an  account  stated;  3,  as  to  103/.  2s.  9d.  payment  into  Court. 
The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  to  the  last  replied  damages 
ultra.  By  an  order  at  nisi  prius,  the  cause  and  all  matters  in  difference  were  referred 
to  an  arbitrator,  who  awarded,  that  on  both  the  issues,  so  far  as  the  same  applied  to  the 
first,  second,  and  fourth  counts  of  the  declaration,  the  verdict  should  be  entered  for  the 
plaintiff;  and  so  far  as  they  applied  to  the  third  count  (for  money  paid),  the  verdict 
should  be  entered  for  the  defendant.  He  assessed  the  plaintiff's  damages  on  the  issues 
found  for  him,  at  19/.  5f.  id.: — Held,  that  the  arbitrator  was  mistaken,  in  fmding  that 
a  verdict  should  be  entered  for  the  defendant  on  the  second  issue  (that  of  set-off),  as  to 
the  third  count  only;  because  the  plea  of  set-off  is  not  divisible,  it  is  pleaded  to  the 
whole  action,  and  unless  the  set-off  equals  the  aggregate  of  the  plaintiff's  demand,  a 
verdict  cannot  be  found  for  the  defendant  on  a  single  count,  because  it  equals  the  demand 
on  that  count.  But  as  such  finding  was  in  favour  of  the  defendant,  he  could  not  avail 
himself  of  that  mistake  to  set  aside  the  award;  nor  had  the  Court  power  to  correct  the 
award,  so  as  to  prevent  the  plaintiff  from  paying  the  costs  of  the  issue  found  for  the 
defendant. 


^ 


"V 


^ 
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^f  1(M^/.  2s.  Qd.  Issue  joined  on  first  and 
last  plea  the  plaintiff  replied  damages 
\  prius,  dated  14th  February,  1837^ 
'tywith  the  consent  of  the  parties, 
Tdict  for  the  plaintiff,  damages 
'^the  award  of  an  arbitrator^ 
JL  all  matters  in  differettee  be- 
fore thereby  referred;  the  costs  to 
..tit'ion  of  the  arbitrator,  and  the  costs  of 
dt  his  discretion. 
^Ditrator  made  his  award,  dated  27th  April,  1837^ 
.de  following  terms: — **  I  do  award,  adjudge  and  deter- 
mine, that  instead  of  the  verdict  entered  as  aforesaid,  the 
▼erdict  shall  be  entered  as  follows;  that  is  to  say,  on  both 
the  issues  joined  between  the  parties,  so  far  as  the  same 
apply  to  the  several  counts  of  the  declaration  in  the  said 
cause,  except  the  count  for  money  paid,  the  verdict  is  to  be 
entered  for  the  plaintiff;  and  so  far  as  the  same  apply  to 
the  said  count  for  money  paid,  the  verdict  is  to  be  entered 
for  the  defendant.  And  I  assess  the  plaintiff's  damages, 
on  the  issues  found  for  him,  at  the  sum  of  ig/.  5s.  Id. 
And  I  direct  that  the  damages  found  by  the  jury  shall  be 
reduced  to  that  sum.  And  I  award  and  declare  that  neither 
of  the  parties  has  any  claim  against  the  other  of  them,  for 
or  in  respect  of  any  matters  in  difference  between  them. 
And  I  award  that  the  costs  of  the  said  reference,  and  of 
this  my  award,  shall  be  paid  by  the  said  defendant."  The 
award  was  taken  up  by  the  plaintiff,  and  a  copy  served  on 
the  defendant  on  the  following  day. 

A  rule  nisi  had  been  obtained,  on  the  6th  of  May,  call* 
ing  upon  the  plaintiff  to  shew  cause  why  the  award  should 
not  be  set  aside,  on  the  ground,  1.  That  the  award  is  bad, 
uncertain  and  inconsistent,  in  awarding  that  on  both  the 
issues  joined  between  the  parties,  so  far  as  the  same  apply 
to  the  several  counts  of  the  declaration  in  this  cause,  except 
the  count  for  money  paid,  the  verdict  is  to  be  entered  for 
the  plaintiff,  and  so  far  as  the  same  apply  to  the  said  count 
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1837.  law,  the  result  is,  that  a  readiness  to  perform  work  is  in 
contemplation  of  law  the  same  as  an  actual  performance; 
assuming  that  to  be  so,  the  servant  cannot  maintain  his 
action  until  the  quarter,  during  which  he  was  to  perform 
the  work,  has  expired.  That  quarter  had  not  elapsed  be- 
fore  the  present  action  was  commenced,  therefore,  witboat 
touching  the  authority  of  Gandell  v.  PoMtigny{a)f  although 
I  am  far  from  agreeing  with  it,  this  rule  must  be  dischaiged. 

Rule  discharged. 

(a)  4  Carap.  375;  AC.  1  Storkie's  N.  P.  C.  198. 


Monday,  MoORE  V.  BUTLtN. 

Nov.  ^Oth.       . 
1.  Where  a  ASSUMPSIT  for  goods  sold  and  delivered,  work  and 

mattera  ia  dif-  labour,  money  paid,  and  on  an  account  stated.  The  de- 
ference are  r^  fendant  pleaded,  1,  except  as  to  10£/.  2$.  9d.  parcel  fcc., 
ferred  at  nisi  .      ^  ,  *..•!• 

prius, amotion  non  assumpsit;  2,  as  to  the  causes  of  action  in  the  mtro- 

to  set  aside  the  ductory  part  of  the  first  plea  mentioned,  that  the  plaintift 

award  is  not  .    .  . 

too  late,  al-      was  and  is  indebted  to  the  defendant  in  a  larger  sum,  for 

moreihaiTfour  "^^"^y  had  and  received,  and  on  an  account  stated;  3,  pay* 

days  in  the 

term,  after  its  publication. 

3.  To  a  declaration  for  goods  sold  and  delivered,  work  and  labour,  money  pidd,  and 
on  an  account  stated,  the  defendant  pleaded,  1,  non  assumpsit,  except  as  to  109/.  3i.  9d'', 
2,  set-off  to  a  larger  amount,  for  money  had  and  received  by  the  plaintiff  to  the  use  of 
the  defendant,  and  on  an  account  stated ;  3,  as  to  103/.  9t.  9<i.  payment  into  Court. 
The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  to  the  last  replied  damages 
ultra.  By  an  order  at  nisi  prius,  the  cause  and  all  matters  in  difference  were  referred 
to  an  arbitrator,  who  awarded,  that  on  both  the  issues,  so  far  as  the  same  applied  to  the 
first,  second,  and  fourth  counts  of  the  declaration,  the  verdict  should  be  entered  for  the 
plaintiff;  and  so  far  as  they  applied  to  the  third  count  (for  money  paid),  the  verdict 
should  be  entered  for  the  defenilant.  He  assessed  the  plaintiff's  damages  un  the  issues 
found  for  him,  at  19/.  5f.  id,: — Held,  that  the  arbitrator  was  mistaken,  in  finding  that 
a  verdict  should  be  entered  for  the  defendant  on  the  second  issue  (that  of  set-off),  as  to 
the  third  count  only;  because  the  plea  of  set-off  is  not  divisible,  it  is  pleaded  to  the 
whole  action,  and  unless  the  set-off  equals  the  aggregate  of  the  plaintiff's  demand,  a 
verdict  cannot  be  found  for  the  defendant  on  a  single  count,  because  it  equals  the  demand 
on  that  count.  But  as  such  finding  was  in  favour  of  the  defendant,  he  could  not  avail 
himself  of  that  mistake  to  set  aside  the  award;  nor  had  the  Court  power  to  correct  the 
award,  so  as  to  prevent  the  plaintiff  from  paying  the  costs  of  the  issue  found  for  the 
defendant. 
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ment  into  Court  of  \WL  Ss.  9d.  Issue  joined  on  first  and 
second  pleas;  to  the  last  plea  the  plaintifF  replied  damages 
ultra.  By  order  of  nisi  prius,  dated  14th  February,  1837^ 
it  was  ordered  by  the  Court,  with  the  consent  of  the  parties, 
that  the  jury  should  find  a  verdict  for  the  plaintiff,  damages 
2001.^  and  costs  40s.y  subject  to  the  award  of  an  arbitrator, 
to  whom  the  said  cause,  and  all  matters  in  differmce  be- 
tween the  said  parties,  were  thereby  referred ;  the  costs  to 
abide  the  determination  of  the  arbitrator,  and  the  costs  of 
the  reference  at  his  discretion. 

The  arbitrator  made  his  award,  dated  27th  April,  1837, 
in  the  following  terms: — **  I  do  award,  adjudge  and  deter- 
mine, that  instead  of  the  verdict  entered  as  aforesaid,  the 
▼erdict  shall  be  entered  as  follows;  that  is  to  say,  on  both 
the  issues  joined  between  the  parties,  so  far  as  the  same 
apply  to  the  several  counts  of  the  declaration  in  the  said 
cause,  except  the  count  for  money  paid,  the  verdict  is  to  be 
entered  for  the  plaintiff;  and  so  far  as  the  same  apply  to 
the  said  count  for  money  paid^  the  verdict  is  to  be  entered 
for  the  defendant.  And  I  assess  the  plaintiff's  damages, 
on  the  issues  found  for  him,  at  the  sum  of  19/*  ^5.  1  J. 
And  I  direct  that  the  damages  found  by  the  jury  shall  be 
reduced  to  that  sum.  And  I  award  and  declare  that  neither 
of  the  parties  has  any  claim  against  the  other  of  them,  for 
or  in  respect  of  any  matters  in  difference  between  them. 
And  I  award  that  the  costs  of  the  said  reference,  and  of 
this  my  award,  shall  be  paid  by  the  said  defendant."  The 
award  was  taken  up  by  the  plaintiff,  and  a  copy  served  on 
the  defendant  on  the  following  day. 

A  rule  nisi  had  been  obtained,  on  the  6th  of  May,  call- 
ing upon  the  plaintiff  to  shew  cause  why  the  award  should 
not  be  set  aside,  on  the  ground,  1.  That  the  award  is  bad, 
uncertain  and  inconsistent,  in  awarding  that  on  both  the 
issues  joined  between  the  parties,  so  far  as  the  same  apply 
to  the  several  counts  of  the  declaration  in  this  cause,  except 
the  count  for  money  paid,  the  verdict  is  to  be  entered  for 
the  plaintiff,  and  so  far  as  the  same  apply  to  the  said  count 
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for  money  paid,  the  verdict  is  to  be  eutered  for  the  defeDd- 
ant.  2.  That  the  arbitrator  having  directed  the  verdict  on 
the  first  issue,  so  far  as  the  same  applies  to  the  count  for 
money  paid,  to  be  entered  for  the  defendant,  ought  not  to 
have  directed  the  verdict  on  the  second  issue  to  be  eutered 
for  the  defendant,  merely  so  far  as  that  issue  relates  to  the 
count  for  money  paid;  but  if  be  thought  the  defendant  en- 
titled to  a  verdict  on  any  part  of  the  second  issue,  he  ought 
to  have  directed  the  verdict  on  the  second  issue  to  be 
entered  for  the  defendant  generally,  or  for  some  certain 
sum  of  money,  and  not  to  have  ordered  a  verdict  to  be  en- 
tered for  tlie  plaintiff  on  the  second  issue,  except  so  far  as 
it  relates  to  the  count  for  money  paid.  3.  That  the  arbi- 
trator had  no  power  or  authority  to  confine  the  verdict  for 
the  defendant  on  the  second  issue,  to  so  much  thereof  as 
applies  to  the  count  for  money  paid. 


Cresswelt  and  Swann  shewed  cause,  in  Trinity  term. 
This  motion  is  to  set  aside  an  award,  under  an  order  of  nisi 
prius.  The  rule  has  therefore  been  obtained  too  late;  the 
application  should  have  been  made  within  the  four  first 
days  of  Easter  term  next  after  the  making  of  the  award; 
Thompson  v.  Jennings  (a),  Rawsthom  v.  Arnold  (6).  The 
case  of  Allenby  v.  Proudlock  (c)  will  be  cited  on  the  other 
side,  but  that  differs  from  the  present.  In  that  case  a  ver- 
dict was  taken  for  the  plaintiff,  all  matters  in  difference 
were  referred  to  the  arbitrator,  and  the  arbitrator  did  in 
fact  determine  several  matters  not  on  the  record.  On  this 
the  reasoning  of  Mr.  Justice  Coleridge,  in  his  judgment, 
proceeded.  Here  the  arbitrator  has  decided  nothing,  ex- 
cept on  the  issues  raised  on  the  record.  This,  therefore, 
is  a  case  in  which  the  old  rule  applies,  and  the  motion  to 
set  it  aside,  like  that  for  a  new  trial,  should  have  been  made 
within  the  first  four  days  of  term.     Hayward  v.  P/ullips{d) 


(a)  10  Moore,  110. 
(6)  9  D.  &  R.  556;  5.  C.  6  B. 
&  C.  629. 


(c)  4  Dow.  P.  C.  54. 
(iQ  1  N,  &  p.  388, 


Moore 

V. 
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was  similar  to  Allenhy  v.  Proudlock  {a).  Lyiig  v.  SuUon  (6)  1837. 
is  directly  in  point.  The  award  is  not  uncertain  or  incon- 
sistent. This  was  a  declaration  with  several  counts ;  the 
general  issue  was  pleaded,  and,  to  part,  a  set-off.  The  Buthk. 
arbitrator  finds  that  the  plaintiff  has  a  demand  for  goods 
sold,  work  and  labour,  and  on  an  account  stated,  but  none 
for  money  paid.  The  arbitrator  has  then  treated  the  gene* 
ral  issue  and  the  set-off  as  divisible  pleas,  thus  raising  as 
many  issues  on  each  plea  as  there  are  counts  in  the  decla* 
ration.  Suppose  the  plea  of  set-off  had  been  repeated  as 
to  each  count  severally,  there  would  then  have  been  no  in- 
consistency, and  that  is  in  effect  the  way  in  which  the  arbi* 
trator  has  treated  the  pleadings.  Here  is,  at  all  events,  no 
such  uncertainty  as  to  leave  any  doubt  as  to  the  effect  of 
the  decision,  nor  any  thing  left  undecided;  and  the  Court 
will  therefore  not  set  the  award  aside.  The  result  of  it  is, 
that  on  the  whole  accounts  between  the  plaintiff  and  the 
defendant,  there  is  a  balance  of  19/*  5$.  \d.  remaining  due 
to  the  plaintiff.  If  the  arbitrator  thought  the  defendant 
had  in  any  respect  established  a  set-off,  he  has  allowed  it 
fairly  out  of  the  plaintiff's  demand. 

Sir  J.  Campbell  A.  G.  and  Peacock^  contri,  were  stopped 
by  the  Court,  as  to  the  first  point.  [Lord  Denman  C.  J« 
We  think  the  motion  made  in  time,  being  a  reference  of 
all  matters  in  difference.  Littkdale  J.  There  is  a  reason 
why  new  trials  should  be  moved  for  within  the  first  four 
days  of  term;  it  is  because  the  greatest  part  of  the  causes 
are  tried  in  vacation,  which  gives  plenty  of  time,  except  in 
a  few  cases.  But  with  regard  to  awards,  it  may  be  a  long 
time  before  the  parties  know  what  the  arbitrator  has  de- 
cided.] This  declaration  consists  of  four  counts,  goods 
sold  and  delivered,  work  and  labour,  money  paid,  account 
stated.  Omitting  the  sum  of  102/.  25.  Qrf.,  which  was  paid 
into  Court,  there  are,  as  to  the  remainder,  two  pleas  pleaded 

(o)  4  Dow.  P.  C.  S4.  (6)  5  Dow.  P.  C.  39.    See  also 

Martin  v.  Burge^  6  N.  &  M.  201< 


Mooas 
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I8sr.  to  cAch  count;  noa  assumpsit  and  set-off.  Issue  is  joined 
on  all.  The  verdict  is  entered  generally  for  the  plaintiff. 
The  arbitrator  has  awarded  in  his  fisvour  on  both  the  issues 
BvTuji.  joined,  on  all  the  counts  except  money  paid.  Therefore, 
on  the  first  three  counts,  the  verdict  is  entered  for  the 
plaintiff  on  the  general  issue,  that  is,  that  the  plaintiff  had 
a  good  cause  of  action;  and  also  on  the  set-off,  tliat  is,  that 
the  defendant  had  no  good  cross  demand.  If  therefore 
the  defendant  had  in  fact  any  set-off,  he  is  deprived  of  the 
benefit  of  it  on  these  three  counts.  But  from  the  award 
on  the  count  for  money  paid,  it  appears  that  the  defendant 
had  a  set-off.  There  the  arbitrator  pronouuces  on  the 
general  issue,  that  the  plaintiff  had  noi  a  good  cause  of 
action,  and  on  the  plea  of  set-off,  that  the  defendant  bad  a 
good  cross  demand.  Therefore  on  the  only  count  on  which 
he  finds  that  the  defendant  had  a  set-off,  he  deprives  him 
of  the  benefit  of  it,  because  on  that  count  he  likewise  finds 
in  his  favour  on  the  general  issue.  The  award  is  therefore 
bad  on  the  face  of  it.  If  the  arbitrator  found  for  the  de« 
fendant  at  all  on  the  issue  of  set-off,  he  ought  to  have 
applied  that  set-off  to  one  of  the  counts  on  which  he  finds 
the  general  issue  for  the  plaintiff.  It  is  not  only  inconsist- 
ent, but  unjust.  It  orders  that  a  sum  which  the  plaintiff 
owes  the  defendant,  shall  be  set  off  against  a  sum  which 
the  defendant  does  not  owe  the  plaintiff;  If  the  plaintiff 
owed  the  defendant  nothing,  the  verdict  on  that  plea  should 
have  been  for  the  plaintiff  generally;  if  he  owed  him  any 
thing,  it  should  have  been  on  some  count  on  which  the 
defendant  might  have  had  advantage  from  it.  The  costs 
of  the  action  are  to  abide  the  event;  and  it  is  this  which 
makes  the  material  difference  to  the  defendant,  in  the  main 
ner  in  which  the  issues  are  found;  for  the  consequence 
is,  that  the  defendant  gains  nothing  bj^  his  plea  of  set-off, 
that  issue  being  against  him  on  three  counts.  [LUile^ 
dale  J.  The  award,  as  regards  the  set-off,  is  informal 
throughout.  It  is  a  general  counter-claim,  and  should  have 
been  deducted  from  the  general  sum  awarded  to  the  plain- 
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tiff.]    It  is  also  inconsistent,  for  it  admits  the  existence  of        issr. 
a  set-off,  and  denies  the  defendant  the  benefit  of  it.     It  is      ^^^^ 
as  if  be  had  entered  on  the  postea,  that  the  jury  find,  as  to  9. 

the  set-off,  that  the  plaintiff  was  indebted  to  the  defendant  in  Butliit. 
manner  and  form,  8ic.  and  then  applied  that  finding  to  the 
count  on  which  thej  ha?e  already  found  that  the  defendant 
is  not  indebted  to  the  plaintiff.  (Peacock  also  referred  to 
the  case  of  Ryder  v.  Fisher  {a),  decided  this  term  in  the 
Common  Pleas.) 

Cur»  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.^'Tbis  was  ad  action  of  assumpsit.  The  declaration 
contained  counts  for  goods  sold  and  delivered,  work  and 
Itibotir,  money  paid,  and  on  an  account  stated.  The  de- 
fendant pleaded  to  the  whole  declaration,  1st,  non  assump- 
sit; 8d,  a  9et*off;  to  which  the  plaintiff  replied  nil  debet. 
The  cause  and  all  matters  in  difference  were  referred.  The 
arbitrator  has  ordered  a  verdict  to  be  entered  on  both  pleas, 
so  far  as  they  relate  to  the  count  for  money  paid,  for  the  de- 
fendant; and  so  far  as  they  relate  to  the  residue  of  the  decla- 
ration, for  the  plaintiff,  with  19/*  5s,  Id.  damages.  A  rule  nisi 
has  been  obtained  to  set  aside  this  award,  on  the  ground  that 
the  issue  on  the  plea  of  set-off  is  not  divisible;  and  we  are 
of  opinion  that  it  is  noU  The  defendant,  by  that  plea, 
admits  something  to  be  due  on  each  count  of  the  declara- 
tion, and  undertakes  to  prove  a  cross  demand  exceeding 
the  aggregate  amount  of  the  sums  so  due.  The  issue  under 
nil  debet  is  not  whether  any  sum  is  due  from  the  plaintiff, 
but  whcfther  a  sum  is  due  from  him  exceeding  or  equalling 
the  aggregate  amount  of  his  demands.  Unless  such  a  sum 
is  doe,  the  plea  would  be  no  bar  to  the  action,  although 
the  evidence  might  reduce  the  damages.  The  arbitrator 
has  evidently  so  treated  the  issue;  for  although,  by  the 
verdict  as  to  the  count  for  money  paid,  he  finds  that  some 
set-off  was  proved,  yet,  by  the  rest  of  the  verdict,  he  finds 

(tf)  Not  yet  reported. 
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1837;  that  it  does  not  equal  the  aggregate  demands  of  the  plain- 
tifF  on  the  other  counts.  And  in  this  be  is  quite  right,  if 
the  plea  was  to  be  held  divisible  and  applicable  to  each 
count  separately ;  otherwise  this  absurdity  might  follow, 
that  the  demand  of  the  plaintiff  on  each  count,  taken  by 
itself,  might  be  less  than  the  set-off,  so  that  the  defendant 
would  be  entitled,  to  a  verdict  on  the  whole  of  that  plea, 
and  yet  the  aggregate  amount  of  the  plaintiff's  demands 
might  far  exceed  the  set-off,  and  so  the  setp-off  would  be  no 
bar  to  the  action. 

For  these  reasons  we  are  of  opinion,  that  as  the  set-off 
is  pleaded  to  the  whole,  the  issue  on  it  is  a  single  one, 
and  that  the  plaintiff  is  entitled  to  a  verdict,  unless  the 
defendaiU  proves  a  set-off  exceeding  or  equalling  the 
whole  of  the  plaintiff's  aggregate  demands,  without  re- 
gard to  the  particular  amount  under  each  count,  or  to  any 
other  issue  ou  the  record,  applying  only  to  a  particular 
count.  And  this  view  of  the  question  will  not  prevent  the 
defendant  from  availing  himself  of  any  other  defence  stated 
on  the  record;  such  as  payment,  or  the  Statute  of  Limita- 
tions ;  by  which  he  may  be  able  so  to  reduce  the  plaintiff's 
aggregate  demand,  as  that  his  set-off  may  cover  the  remain- 
der, for  to  that  extent  the  plea  of  set-off  is  divisible;  or 
rather  it  must  be  found  wholly  for  the  defendant,  and  not 
partly  for  him  and  partly  for  the  plaintiff.  And  there  is  no 
absurdity  in  this;  fur  as  the  precise  sums,  both  in  the  de- 
claration and  the  plea,  are  immaterial,  it  signifies  not  whe- 
ther the  plaintiff's  demand  be  reduced  by  failure  of  proof, 
or  by  the  establishment  of  one  or  more  of  the  other  pleas 
on  the  record,  independent  of  the  plea  of  set-off.  If  by 
either  means  the  plaintiff's  demand  ultimately  established 
fails  short  of  the  defendant's  demand,  the  issue  on  the  plea 
of  set-off  ought  to  be  found  wholly  for  the  defendant,  so 
that  in  no  case  can  the  plea  of  set-off  be  properly  said  to 
be  divisible.  But  though  we  think  that  the  arbitrator  is 
mistaken  in  his  view  of  the  effect  of  the  pleadings,  yet  we 
are  of  opinion  that  the  party,  in  whose  favour  that  mistake 
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has  been  made«  viz.  the  defendant,  cannot  avail  himself  of 
it  to  set  aside  the  award.  We  have  no  power  to  correct 
the  awards  and  therefore,  if  the  plaintiff  wishes  it,  this  rule 
must  be  made  absolute;  if  he  is  content  to  pay  the  costs 
of  the  issue  so  wrongly  found  for  the  defendant,  the  rule 
must  be  discharged.  The  same  course  was  pursued,  in 
very  similar  circumstances,  in  Ward  v.  Dean  {a).  The  re- 
cord may  be  erroneous,  but  by  the  order  of  reference  no 
writ  of  error  can  be  brought,  and  the  merits  are  in  no 
respect  affected. 

The  plaintiff  having  consented  to  pay  the  costs  of  the 
issue  found  for  (be  defendant. 

Rule  discharged. 

(a)  3  B.  &  Ad.  S34. 


443 


1837. 


ToDD  r.  Jeffeky. 

In  this  case  fVighlman  had  obtained  a  rule  nisi  to  enter 
a  nonsuit,  under  the  following  circumstances : 

In  March,  1836,  the  case  was  tried  before  the  sheriff  of 
Northamptonshire,  when  the  plaintiff  obtained  a  verdict, 
and  leave  was  given  to  the  defendant  to  move  to  enter  a 
nonsuit,  on  the  ground  that  evidence  had  been  improperly 
received.  In  Easter  term,  1836,  a  rule  nisi  was  obtained 
in  the  Bail  Court,  before  Littledale  J.,  which  was  argued 
in  the  following  Trinity  term,  before  Coleridge  J.,  in  the 
Bail  Court,  who  made  the  rule  absolute,  and  judgment  of 
nonsuit  was  signed.  In  Michaelmas  term  following,  Cole^ 
ridge  J.  was  applied  to  in  the  Bail  Court,  to  allow  the  rule 
to  be  opened  and  discussed  before  the  four  judges  in  the 
other  Court.  This  request  was  acceded  to,  and  Wighiman 
obtained  a  rule  nisi  accordingly;  against  this  rule. 


Monday^ 
Ntw.  ISllu 

A  rule  in  the 
Bail  Court  will 
not  be  permit- 
ted to  oe  re- 
opened and 
areued  in  the 
fuU  Court  in 
the  term  after 
udxment  has 


tn  pro- 
nounced, al- 
though the 
judge  who 
heard  the  case 
sanctions  the 
application  to 
the  full  Court. 


Sir  fV.  W.  Fallen  and  Butt  now  shewed  cause.    The 
II  Geo.  4,  and  1  Will.  4,  c.  70,  s*  I,  provides  that  '^  one  of 
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1837.  the  judges  of  either  of  the  said  Courts,  when  occasion  shall 
so  require,  while  the  other  judges  of  the  same  Court  are 
sitting  iu  Banc,  to  sit  apart  from  them,  for  the  business  of 
adding  and  justifying  special  bail,  discharging  insolvent 
debtors,  administering  oaths,  receiving  declarations  required 
by  statute,  hearing  and  deciding  upon  matters  on  motion, 
and  making  rules  and  orders  in  causes  and  business  depend* 
ing  in  the  Court  to  which  the  judge  shall  belong,  tii  the 
$ame  manner,  and  with  the  same  force  and  vaKdity,  as  may 
be  done  by  the  Court  sitting  in  Banc."  A  judgment  in 
the  Bail  Court  therefore  is  conclusive,  and  cannot  be  re- 
viewed by  this  Court ;  The  King  v.  The  Sheriff  of  Devon  (a), 
jRosset  V.  Hartley  (A).  If  the  judge  in  the  Bail  Court 
directs  his  judgment  to  be  reviewed  by  this  Court,  that 
cannot  give  this  Court  jurisdiction.  [Lord  Denman  C.  J. 
Might  not  that  be  done  in  the  same  term  ?]  Here,  the 
term  had  expired.  This  is  an  attempt  to  make  this  Court 
a  Court  of  Error,  or  appeal  from  the  Bail  Court. 

Creawelt  and  Wightman,  in  support  of  the  rule.  This 
Court  has  a  discretionary  power  to  reopen  a  rule,  and  as 
the  judge  who  decided  the  case  wishes  the  rule  to  be  re- 
opened, this  Court  will  not  hesitate  to  do  so.  De  RUizen 
V.  Lloyd(c)  is  an  authority  to  shew  that  this  Court  will 
reopen  one  of  the  rules  pronounced  in  this  Court,  and  there 
is  no  reason  why  the  judge  in  the  Bail  Court  should 
not  have  the  same  power.  In  The  King  v.  The  Sheriff  of 
Devon  {a),  the  judge  in  the  Bail  Court  refused  to  allow  the 
application  to  be  made  to  this  Court. 

Lord  DcNMAN  C.  J^-^This  Court  will  alter  its  own 
rule  in  the  same  term/  and  where  great  misconception  re- 
specting the  terms  of  it  has  taken  place.  Bnt  these  at* 
cumstances  do  not  occar  in  the  present  case.  Where  the 
judge  in  the  Bail  Court  has  pronounced  a  judgment,  I  do 

(a)  2  A.  &;  £.  396.  (c)  5  A.  &  £.  456. 

(»)  5N.arM.4l5. 
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not  think  any  wish  he  may  express,  from  a  doubt  of  the 
correctness  of  his  decision,  to  have  the  case  argued  here, 
can  give  this  Court  any  jurisdiction  to  rehear  the  case,  after 
the  term  has  expired  in  which  judgment  was  pronounced. 
It  would  be  extremely  inconvenient  if  we  were  to  decide 
that  we  had  authority  to  review  the  decisions  pronounced 
iu  the  Bail  Court. 

Patteson  J.— The  words  of  the  statute  (a)  are,  "  that 
it  shall  and  may  be  lawful  for  any  one  of  the  judges  of  either 
of  the  said  Courts,  when  occasion  shall  so  require,  while 
the  other  judges  of  the  same  Court  are  sitting  in  Banc,  to 
sit  apart  from,  for  the  business  of  adding  and  justifying 
special  bail,  discharging  insolvent  debtors,  administering 
oaths,  receiving  declarations  required  by  statute,  hearing 
and  deciding  upon  matters  on  motion,  and  making  rules 
and  orders  in  causes  and  business  depending  in  tbe  Court 
to  which  such  judge  shall  belong,  in  the  tame  manner^  and 
with  the  same  forte  and  validity^  as  may  be  done  by  the 
Court  sitting  in  Banc.'*  We  must  treat  a  rule  pronounced 
in  the  Bail  Court  precisely  the  same  as  a  rule  pronounced 
in  this  place.  It  is  for  the  benefit  of  all  parties  that  there 
should  be  no  pretence  for  coming  to  this  Court  to  have  the 
judgment  in  the  Bail  Court  reviewed* 

Williams  J.  and  Coleridob  J.  concurred. 

Rule  discharged. 

(fl)  1 1  Geo.  4,  and  1  Will.  4,  c.  70, ».  i. 
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Emmerson  V.  Saltmarsh^  Broom,  and  others(ri). 

A  rate  made     REPLEVIN  for  disCrainiDg  the  plaintiff's  goods  in  his 
smncreortew-  <iw€lling-hoase,  in  the  parish  of  Elvington,  in  the  county 
•""P^»        of  York.    The  defendants  avowed  and  made  cognizance 
lai^e  is  had.      under  the  authority  of  a  commission  of  sewers,  issued  under 
23  Hen,  S,  c.  5.     At  the  trial,  at  the  spring  assizes  at  York, 
1835,  before  Parke  B.,  a  verdict  was  found  for  the  plain- 
tiff, with  3l.  damages,  subject  to  the  opinion  of  the  Court 
upon  the  following  case: 

The  plaintiff,  at  the  time  of  the  distress  being  made,  was 
constable  of  the  township  of  Elvington,  in  the  county  of 
York,  and  was  then,  and  had  been  for  fourteen  years  pre- 
viously, the  occupier  of  about  forty-four  acres  of  land  in 
that  township.  The  defendant  Broom  was  bailiff  of  the 
other  defendants,  who  are  commissioners  of  sewers,  ap- 
pointed by  his  majesty's  commission,  dated  the  12th  day 
of  July,  1833,  for  Howdenshire,  in  the  west  part  of  the 
East  Riding  of  the  county  of  York,  within  which  parts  the 
township  of  Elvington  is  locally  situated.  The  case  then 
set  out  the  commission,  which,  after  enjoining  the  com- 
missioners to  inquire  by  the  oaths  of  the  honest  and  lawful 
men  of  the  said  county,  place  or  places,  where  the  defaults 
and  annoyances  be,  proceeded  thus :  ''  and  who  hath  or 
holdeth  any  lands  or  tenements,  or  common  of  pasture,  or 
profit  of  fishing,  or  hath  or  may  have  any  part,  loss  or  dis- 
advantage, by  any  manner  of  means  in  the  said  places,  as 
well  near  to  the  said  dangers,,  lets  and  impediments,  as 
inhabiting  or  dwelling  thereabouts  by  the  said  walls,  ditches, 
banks,  gutters,  gates,  sewers,  trenches,  and  other  the  said 
impediments  and  annoyances;  and  all  those  persons  and 
every  of  them,  to  tax,  assess,  charge,  distrain  and  punish^ 
as  well  within  the  metes,  limits  and  bounds  of  old  time 
accustomed  or  otherwise,  or  elsewhere  within  this  our 

(a)  This  case  was  decided  ia  Trinity  term  last  (Jane  13),  bat  has 
been  unavoidably  postponed. 
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realiu^  after  the  quantity  of  their  lands  and  tenements  and 
rents,  by  the  number  of  acres  and  perches,  after  the  rate  of 
every  person's  portion,  tenure  or  profit,  or  after  the  quan- 
tity of  their  common  of  pasture  or  profit  of  fishery,  or  other 
commodities  there,  by  such  ways  and  means,  and  in  such 
manner  and  form,  as  to  you  shall  seem  most  convenient." 

On  the  14th  December,  18S3,  the  commissioners  held  a 
court  of  sewers  at  Howden,  in  the  county  of  York,  and 
then  made  a  rate  or  assessment  on  several  townships  (of 
which  Elvington  was  one),  and  ordered  the  constables  of 
the  several  townships  respectively  to  pay  the  sum  of  money 
assessed  upon  each  township,  on  or  before  the  1st  day  of 
March  then  next. 

At  a  court  of  commissioners  of  sewers,  held  April  26, 
1834,  an  order  was  made  upon  the  constable  of  Elvington 
(the  plaintiff)  to  appear  at  the  next  court  of  sewers,  to  shew 
cause  why  the  sum  of  4/«,  rated  or  assessed  upon  the  said 
township,  as  above  mentioned,  had  not  been  paid,  pursuant 
to  the  order  of  the  said  court.  The  plaintiff  appeared  per- 
sonally, and  refused  to  pay  the  rate,  whereupon,  on  the  23d 
August,  1834,  the  goods  and  chattels  of  the  plaintiff  were 
distrained,  by  virtue  of  a  warrant  from  the  defendants.  The 
warrant,  after  reciting  that  the  township  of  Elvington  had 
been  rated  at  the  sum  of  4/.,  recited  that  George  Emmerson 
(the  constable  of  the  said  township),  being  an  inhabitant  and 
holder  of  certain  lands  and  tenements  within  the  said  town- 
ship, and  a  party  subject  and  liable  to  pay  and  contribute 
towards  the  said  rate  and  assessment,  had  refused  to  pay 
the  said  sum  of  4/. 

The  earliest  commission  of  sewers  for  the  district  in 
question,  which  is  preserved  amongst  the  proceedings  of 
the  court,  was  in  the  eighth  year  of  the  reign  of  Queen 
Arnie,  and  similar  commissions  (in  the  whole  amounting  to 
fourteen)  appear  to  have  been  granted,  from  time  to  time, 
till  the  commission  by  which  the  present  defendants  were 
appointed  commissioners.  It  also  appears  by  the  books 
of  the  commissioners,  that  from  1725  to  th^  present  time, 
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rates  or  assessments  have  been  made  by  the  commtssioners 

J'^'"^^      acting  under  the  said  commissions,  upon  the  same  town- 

V.  ships,  and  in  the  same  relative  proportions  as  the  assess- 

«n"oth5"    '"®"*  °f  ^^^   '^''^  °f  December,  1833,  but  for  different 

amounts.     It  further  appears  by  the  same  books,  that  the 

following  payments  of  rates  have  been  made  by  or  for  the 

township  of  Elvington,  (that  is  to  say,) 

£.    «.    d. 

In  172^,  Elvington 10    0 

1728,      do 10    0 

1748,      do 10    0 

1759,      do 16    8 

1828,       do 2     0    0 

1831,      do 4     0    0 

And  that  the  two  last-mentioned  of  those  payments  were 
made  after  orders  of  court  for  the  payment  thereof  made, 
and  under  threat  of  a  distress  upon  the  constable.  It  also 
appears  from  the  books  and  proceedings  of  the  commis- 
sioners, that  an  order  was  made  on  the  22d  of  August,  1778, 
requiring  the  attendance  of  several  inhabitants  of  Elvington, 
Barnby,  and  other  places,  at  the  next  court  of  sewers,  to 
shew  cause  why  their  assessments  had  not  been  paid;  and 
that  by  an  order  of  the  court,  dated  the  24th  day  of  October, 
in  the  same  year,  a  warrant  of  distress  for  levying  a  rate 
was  issued  against  the  inhabitants  of  Elvington.  From 
1725  to  the  commencement  of  the  present  action,  no 
instance,  with  the  above  exception,  has  been  produced  or 
proved,  wherein  disobedience  to  an  order  made  upon  the 
constable,  for  the  rate  laid  by  the  commissioners  upon  the 
entire  township,  has  been  followed  by  a  warrant  of  distress 
upon  his  goods  and  chattels,  but  no  entry  or  account  of  the 
receipts  of  the  rates  from  1778,  until  the  appointment  of 
the  present  clerk,  in  1831,  has  been  kept;  and  no  instance 
has  been  produced  or  given  of  disobedience  by  a  constable, 
to  any  order  of  the  commissioners,  for  the  payment  of  a 
rate,  until  the  occasion  of  the  present  distress.  The  case 
then  set  out  a  private  act  of  parliament,  connected  with  the 


MICHAELMAS  TERM,  I  VICT. 

drainage  of  the  district^  and  for  improving  the  River  Dar-^ 
went,  which,  after  giving  the  commissioners  jurisdiction 
over  the  river,  provided  that  the  said  undertakers  (of  the 
navigation),  their  heirs  and  assigns,  are  to  bear  the  whole 
charge  of  the  opening,  cleansing  and  scouring  the  said  river 
of  Darwent. 

The  River  Darwent  runs  by  the  side  of  the  township  of 
Elvington.  If  the  banks  of  the  Darwent  were  suffered  to 
go  down,  some  parts  of  the  township  would  be  overflowed 
by  the  river,  but  not  the  plaintiff's  lands,  which  are  on  the 
high  ground,  so  much  above  the  level  of  the  river,  that 
they  cannot  be  injured  by  any  floods  from  it. 

There  are  two  or  three  dikes  or  drains  (one  of  which  is 
called  the  Kexby  drain)  in  that  township,  into  which  part 
of  the  lands  in  the  township  drain;  those  dikes  empty  them- 
selves into  the  River  Darwent,  and  are  under  the  survey 
and  jurisdiction  of  the  commissioners  of  sewers;  part  of 
the  lands  occupied  by  the  plaintiff  drains  into  the  Kexby 
drain,  and  the  other  part  into  a  drain,  not  a  plain  dike,  but 
which  also  runs  into  the  Darwent.  The  Kexby  drain  runs 
by  one  side  of  the  plaintiff's  house.  If  those  drains  were 
stopped  up,  the  water  would  flow  back  on  the  plaintiff's 
land.  The  commissioners  of  sewers  have  never,  within 
the  memory  of  man,  maintained,  repaired,  or  cleansed  any 
of  the  drains  or  sewers  in  the  township  of  Elvington,  all 
such  drains  and  sewers  have  been,  and  still  are,  cleansed, 
maintained  and  supported,  by  the  occupiers  of  adjoining 
lands,  but  the  commissioners  of  sewers  have  surveyed  such 
drains  and  sewers  from  time  to  time,  and  have  set  pains  on 
the  occupiers  of  lands  adjoining,  in  order  to  compel  the 
cleansing  and  repairing  of  the  same. 

The  River  Darwent  is  maintained,  cleansed  and  sup- 
ported under  the  provisions  of  the  said  act.  The  banks 
are  repaired  by  the  occupiers  of  the  adjoining  lands,  and 
the  commissioners  of  sewers  have  viewed  four  or  five  years 
ago.  The  commissioners  under  the  statute  of  jirme  have 
never  interfered  with  the  banks  of  the  Darwent.    These 
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1837.  commissioners  do  not  act  at  all,  only  five  or  six  of  them 
survive.  Part  of  the  lands,  comprising  about  100  acres,  in 
the  township  of  Elvington,  are  occasionally  flooded  by 
and^othenT  ^**®^  ^""^^  ^^^  River  Darwent,  and  the  remainder  are 
much  higher,  and  not  so  subject  to  be  flooded.  The  lands 
occupied  by  the  plaintiff  are  in  the  high  parts  of  the  town- 
ship, and  would  not  be  overflowed  by  water  even  if  the 
banks  of  the  River  Darwent  were  thrown  down.  The 
township  of  Foggathorpe  is  a  township  in  the  parish  of 
Bubwith,  within  the  jurisdiction  of  the  court  of  sewers. 
The  parish  of  Bubwith  comprises  the  following  townships, 
viz.  Spaldington,  Bubwith,  Foggathorpe,  Havlethorpe, 
Gripthorpe,  Willitoft,  and  Breighton.  Foggathorpe  is  not 
introduced  into  the  general  rate  or  assessment  laid  by  the 
commissioners  on  the  14th  of  December,  1833. 

If  the  Court  is  of  opinion  that  the  distress  made  upon 
the  goods  of  the  plaintiff*,  under  the  above  circumstances, 
is  illegal,  then  the  verdict  for  the  plaintifi'  is  to  stand, 
otherwise  a  verdict  to  be  entered  for  the  defendants,  it 
being  understood  that  both  parties  are  at  liberty  to  refer  to 
the  pleading  in  the  cause,  and  the  above-mentioned  statute, 
12  Anne,  as  part  of  the  case. 

Alexander 9  in  Trinity  term  (a),  argued  the  case  for  the 
plaintiff.  The  question  is,  whether  a  rate  made  on  a  whole 
township  eo  nomine  can  be  sustained.  It  is  clear,  from  a 
series  of  cases,  that  it  cannot,  though  Callu,  p.  192,  et  seq. 
expresses  a  strong  opinion  to  the  contrary.  That  opinion, 
however,  cannot  be  supported.  The  words  of  the  23  ffeii. 
8,  c.  5,  s.  3,  shew  clearly  that  it  is  only  upon  individuals 
that  the  assessment  is  to  be  made,  and  not  upon  a  district 
at  large.  The  first  case  upon  the  subject  is  that  of  The 
hie  of  Ely  (A),  where  one  of  the  questions  was,  whether 
a  rate  on  a  district  is   good,   and   it  was  resolved  by 

(a)  Friday,  May  26,  before  Lord      in  the  Boil  Court. 
Denman  C.  J.,  lAttUdak  and  Pat-         (6)  10  Rep.  141  a. 
ttwn  Js.;  WiUmm  h  was  sitting 
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Coke  C.  J.,  Daniel  and  Foster  3s,,  that  it  was  not.     Mr.        1837. 
JFraser,  the  last  editor  of  the  reports,  has  collected  the      ^-^^^^^ 

17  If  Iff  E  ASON 

cases  on  the  subject  in  a  note  (a),  and  cites  the  reasoning  ,;. 

of  Lord  Ellesmere  C.  to  the  contrary,  "  For  if  a  sudden    ^^^^^^jf^^^" 
inundation  of  the  sea  happens,  and  the  walls  and  banks 
against  the  sea  be  carried  away  by  the  sudden  violence 
of  the  stream,  if  the  commissioners  of  sewers  shall  stay 
their  taxation  for  the  repairs  till  every  man's  lands  be  known, 
the  whole  country  haply  may  be  drowned."     But  the  case 
supposed  by  Lord  Elksmere  ought  never  to  arise,  as  the 
commissioners  ought  to  know  enough  of  the  country  be- 
forehand, to  be  able  to  lay  a  legal  tax  upon  the  inhabitants 
at  once.     Heiley  v.  Boyer(b\  Custodes  v.  The  Inhabitants 
of  Outtrell (c),  Bow  v.  Smithed),  all  shew  that  this  rate  is 
bad,  and  Masters  v.  Scroggs  (e)  shews  that  the  party  who 
is  rated  must  be  directly  interested.    That  never  can  be 
ascertained,  if  a  rate  may  be  made  on  a  township  including 
high  and  low  lands  indiscriminately.     [Patteson  3,  Even  if 
the  rate  on  the  whole  township  were  good,  I  do  not  see 
how  it  could  be  levied  on  one  individual,  as  in  this  instance; 
for  the  case  states,  that  in  consequence  of  the  plaintiff 
refusing  to  pay  the  rate  on  behalf  of  the  district,  the  rate 
was  levied  upon  him  as  an  inhabitant  and  holder  of  certain 
lands  within  the  township.]     Undoubtedly  it  could  not; 
there  is  no  power  to  make  one  individual  responsible  for 
the  default  of  the  township. 

Cresswellf  contrd.  The  course  of  rating  has  been  fol- 
lowed without  objection  since  the  year  17^5,  which  is  the 
date  of  the  earliest  commission  that  has  been  preserved. 
The  first  question^  is,  what  lands  are  liable  to  be  rated. 
Now  it  is  clear  from  Callis,  p.  222,  "  all  such  which  reap 
profit,  or  sustain  damage,  shall  be  assessed;"  and  the  case 

(fl)  10  Rep.  143  n,  n.  (E).  (c)  Style,  185;  Vin.  Abr.  Sew- 

(b)  Cro.  Jac.  336;  Vin.  Abr.      cr8,(B). 
Sewera,  (E  1).  ((/)  0  Mod.  94. 

(e)  3  M.  &  S.  447. 

VOt.  II.  H  H 
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finds  that  if  the  drains  under  the  jurisdiction  of  the  com- 
missioners were  stopped  up,  the  water  would  flow  back  on 
the  plaintiff's  land.  In  the  Case  of  the  Level  of  HuU{a)  it 
was  held,  that  an  acre  rate,  which  is  of  the  same  nature  as 
the  present  rate,  was  good.  The  doctrine,  therefore,  laid 
down  bj  CallU,  who  is  of  the  highest  authority  on  this 
subject,  that  a  rate  on  a  township  is  good,  is  confirmed  by 
this  case,  and  CallU  had  the  opposite  doctrine  laid  down 
in  the  Case  if  the  Isle  of  Ely  (6)  before  his  eyes  when  he 
wrote,  and  he  goes  into  the  subject  at  length.  Lord  Chief 
Baron  Comyn  also  adopts  the  law  as  laid  down  by  CaUis, 
without  any  quaere  (c).  Callis,  p.  128,  also  cites  a  ruling 
of  Cohe  C.  J.,  in  opposition  to  the  law  he  had  laid  down 
previously  in  the  Case  of  the  Isle  of  Ely  (6).  The  opinion 
of  Lord  Ellesmere  is  entitled  to  great  weight,  as  on  prin- 
ciple it  is  unanswerable.  And  in  Moore,  824,  it  appears 
that  the  Lords  of  the  Council,  on  report  from  the  Attorney- 
General,  found  that  it  stood  neither  with  *'  law  nor  common 
sense,"  that  the  commissioners  could  not  impose  a  tax  upon 
a  township.  Hetley  v.  Boyer(d)  is  a  very  different  case 
from  the  present,  for  there  the  commissioners  of  sewers 
assessed  a  fine  upon  the  village  of  A.,  and  ordered  it  to  be 
levied  on  one  individual;  it  was  not  therefore  the  case  of 
a  rate  at  all.  It  is  clear  from  the  instances  collected  by 
Callis,  p.  124,  that  it  was  by  no  means  uncommon  in  the 
old  law  to  assess  or  amerce  a  township  generally,  in  which 
case  the  levy  might  be  on  the  goods  of  any  person  of  the 
town;  and  he  cites  instances  from  LiL  Jssiz.  vmd  decisions 
on  the  Statute  of  Winton.  The  plaintiff  here  has  never 
called  on  the  commissioners  to  apportion  the  assessment, 
and  he  does  not  even  shew  that  there  is  any  other  individual 
in  the  township  liable  except  himself;  therefore,  for  aught 
that  appears,  he  may  be  liable  to  pay  the  whole  rate.  This 
Court  decided,  in  Soady  v.  Wilson(je),  that  where  a  party 


(fl)  2Str.  11S7. 

(b)  10  Rep.  141  a. 

(c)  Com.  Dig.  Sewers,  (£  2). 


(d)  Cro.  Jac.  336. 

(e)  4  N.  &  M.  777;  3  A.  &  £. 
248. 
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is  liable  to  be  rated^  the  King's  Bench  would  not  enter  into        1837. 
the  question  of  the  quantum  of  the  rate*    That  principle 
applies  entirely  here.    The  proper  distinction  to  be  taken  vf 

on  this  subject  is«  that  the  commissioners  may  make  the    ^^j^^u^" 
rate  on  the  township,  but  they  roust  levy  the  rate  at  their 
peril,  on  the  party  benefited  only;  Case  of  the  Level  of 
HuU{a). 

Alexander^  in  reply.  The  last  case  cited  does  not  ap- 
pear  to  have  been  much  discussed.  An  acre  tax  however 
may  be  good,  for  it  may  distinguish  between  low  lands  and 
lands  too  high  to  be  benefited  by  sewernge,  and  for  that 
reason  perhaps  the  Court  would  not  determine  the  tax  to 
be  bad  in  Commissioners  of  Sewers  v.  Newburg{b).  [Pat- 
teson  J,  Have  you  referred  to  the  case  cited  by  CulHs  in 
the  Book  of  Assizes  ?  I  do  not  know  whether  it  is  a  case 
of  sewers'  rate,  but  it  would  rather  appear  not(c).] 

Cur.  adv»  vuU. 

Lord  Denman  C.  J.,  in  Trinity  term  last,  delivered  the 
judgment  of  the  Court. — The  question  in  this  case  is, 
whether  a  rate  or  assessment  can  be  made  by  the  commis*- 
sioners  of  sewers  upon  a  whole  township.  And  it  will  be 
proper,  in  the  first  instance,  to  advert  to  the  commission  of 
sewers  itself,  to  see  all  the  powers  of  the  commissioners. 

They  are  to  inquire,  by  the  oaths  of  honest  lawful  ipen 
of  the  county,  place  or  places,  where  default  or  annoyances, 
or  through  whose  default  the  hurts  and  damages  have  hap- 
pened, and  who  hath  or  holdetb  any  lands  or  tenements, 

(a)  9  Str.  1 1Q7,  inherent  in  the  crown,  before  any 

(b)  8  Kebic,  6S7.  statute  had  passed  on  the  subject 

(c)  The  book  cases,  S7  lib.  Ass.  The  first  coninission  waf  to  inquiry 
pi.  10,  and  38  Lib.  Ass.  pi.  15,  by  whom  a  watercourse,  that  was 
appear  to  have  been  founded  stopped  up,  should  be  cleansed; 
on  commissions  issued  from  the  the  second,  by  whom  a  bridge 
crowo,  on  the  authority  said  by  should  be  repaired, 

Sir  £.  Coke,  10  Rep.  14 1  a,  to  be 

^^9 
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1837.  or  hath  or  may  have  any  hurt,  loss  or  disadvantage,  by  any 
^*^^^^^^  manner  of  means,  in  the  said  places,  as  well  near  to  the 
V,  said  dangers,  lets  and  impediments,  as  inhabiting  or  dwell- 

^^d'^h'^"  ing  thereabouts,  by  the  said  walls,  ditches,  banks,  &c«  and 
other  the  impediments  and  annoyances ;  and  all  those  per- 
sons, and  every  of  them,  to  tax,  assess,  charge,  distrain  and 
punish,  as  well  within  the  metes,  limits  and  bounds  of  old 
time  accustomed  as  otherwise,  or  elsewhere  within  the 
realm,  after  the  quantity  of  their  lands,  tenements  and  rents, 
by  the  number  of  acres  and  perches,  after  the  rate  of  every 
person's  portion,  tenure  or  profit,  or  other  commodities 
there,  by  such  ways  and  means,  and  in  such  manner  and 
form,  as  to  them,  or  six  of  them,  whereof  three  of  the  qao- 
rum  shall  always  be  three,  shall  seem  most  convenient  to 
be  ordained  and  done  for  redress  and  reformation,  to  be 
had  in  the  premises. 

Now  such  being  the  effect  of  the  commission  in  the 
Case  of  the  hleof  Elj/{fl\  it  is  stated  to  be  clearly  resolved, 
that  the  tax  generally  of  a  several  sum  in  gross  upon  a 
town,  is  not  warranted  by  the  commission  of  sewers,  but 
ought  to  be  particular,  according  to  the  express  words,  upon 
every  owner  or  possessor  of  lands,  tenements  and  rents, 
8cc.  That  indeed  was  a  case  of  a  new  river,  but  still  the 
resolution  of  Lord  Coke,  and  the  two  judges  to  whom  the 
decree  of  the  commissioners  of  sewers  was  referred,  must 
be  considered  as  authority. 

In  Moore  {b),  at  a  meeting  of  a  board  of  the  privy  coun- 
cil, a  full  report  upon  the  authority  of  the  commissioners 
of  sewers  was  made  by  Lord  Chief  Justice  Popham, ''  that 
they  cannot  lay  a  tax  or  rate  upon  any  hundreds^  towns, 
or  the  inhabitants  thereof  in  general,  but  upon  the  first 
presentment  and  judgment  to  charge  every  man  in  particu- 
lar, according  to  the  quantity  of  his  land  or  common." 

The  same'  rule  was  laid  down  in  Hetley  v.  Boyeric), 
So  also  in  the  case  of  The  InhabitanU  of  Outwell{d). 

(a)  10  Rep.  143.  (c)  Cro.  Jac  336. 

{b)  P.  824;  vide  post,  p.  456.  (d)  Style,  185. 
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Several  other  cases  will  be  found  collected  in  Viner's 
Abr.  tit.  Sewers,  and  ComyrCs  Dig.  tit.  Sewers,  and  refer- 
ence is  made  to  several  cases  in  Fraser^s  edition  of  Coke's 
Reports,  in  the  Case  of  the  Isle  of  Ely  (a). 

Ca//t5,  however,  in  page  I'il,  and  the  following  pages, 
aays>  ^*  that  a  rate  or  assessment  may  be  made  on  a  town 
generally,  and  that  the  persons  who  are  liable  may  after- 
wards apportion  it  among  themselves."  Though  he  also 
says  (in  another  place)  that  the  commissioners  may,  in  the 
first  instance,  assess  the  particular  individuals,  and  he  cites 
a  number  of  instances  to  prove  his  proposition.  The  cases 
he  cites  appear  to  be  amercements  on  towns  or  other  dis- 
tricts, but  which  are  not  circumstanced  as  assessments  made 
by  commissioners  of  sewers,  where  their  duty  is  prescribed 
by  the  commission  itself.  Comyti,  indeed,  in  his  Digest  (A), 
says,  that  an  assessment  may  be  charged  in  general  upon 
each  town,  who  may  afterwards  apportion  it  among  them- 
selves, but  the  only  authority  he  cites  for  that  is  Callis. 
And  Corny n  afterwards  says,  that  an  assessment  upon  a 
town  in  general,  if  it  be  not  afterwards  apportioned,  is  not 
good.  And  it  does  not  appear  that  there  is  any  other 
direct  authority  for  the  validity  of  the  assessment  upon  an 
entire  township,  but  what  is  derived  from  Callis.  And  we 
think  that  the  other  several  authorities  outweigh  his. 

The  Case  of  the  Level  of  Hull(c)  was  cited  in  support 
of  the  assessment,  but  that  appears  to  be  an  assessment  of 
9d.  an  acre  on  1312  acres,  and  we  therefore  may  suppose 
that  the  commissioners  had  considered  what  lands  were 
liable,  and  the  question  there  appears  to  have  been,  whether 
it  should  have  been  upon  the  occupiers:  but  suppose  it 
did  support  Callis^  it  would  not,  in  our  opinion,  be  a  suffi- 
cient answer  to  the  other  authorities. 

It  has  been  said  that  this  is  the  course  which  has  been 
pursued  ever  since  the  year  172d.    That  may  be,  and  per- 
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haps  it  may  upon  the  whole  have  been  found  more  conve- 
nient to  let  the  landowners  settle  the  proportions  among 
themselves^  so  as  not  to  trouble  the  commissioners  to  fix 
the  proportions,  unless  there  should  be  a  necessity.  This 
course  of  practice,  however,  cannot  vary  the  law  of  the  case, 
and  upon  the  whole  we  are  of  opinion  that  the  general 
assessment  cannot  be  supported,  and  that  there  must  be 

Judgment  for  the  plaintiff. 

The  following  addition  to  the  judgment  is  made  by  the 
desire  of  the  Court. 

The  Court  inadvertently  cited  the  case  from  Moon  in 
support  of  their  judgment,  but  though  the  words  in  Maon 
are  the  same  as  in  the  present  judgment,  yet  in  the  case  in 
Moore  the  Court  express  their  disapprobation  of  those  pro- 
positions. 

But  though  the  case  was  thus  cited  inadvertently  as  an 
authority  in  favour  of  the  plaintiff,  it  makes  no  difference 
in  the  judgment  of  this  Court  on  the  whole  case,  as  they  do 
not  concur  in  the  disapprobation  in  the  report  in  Afoore(a)« 


(a)  It  appears  by  the  report  in 
Moorcy  that  the  decision  of  Coke 
C.  J.,  in  Hetletf  v.  Boyer,  Cro.  Jac. 
3S6,  OS  10  the  illegality  of  a  sew- 
ers' rate  imposed  on  a  township, 
now  affirmed  by  the  above  deci- 
sion,  had  given  rise  to  several 
actions  against  commissioners  of 
sewers,  who  petitioned  the  privy 
council  to  be  released  firom  them, 
and  their  lordships,  on  a  report 
from .  the  attorney-general,  setting 
out  an  opinion  of  Pophamf  late 


chief  jostioey  maintinning  the  kga* 
lity  of  a  general  tax,  made  an 
order  that  the  persons  having  com- 
menced such  actions,  should  stand 
committed  until  they  released  their 
suits  against  the  commissioneis* 
In  Moore,  826*8,  Lord  Bacon  C.» 
in  his  speech  to  Montague  C.  J.| 
points  out  the  decision  of  Coke 
C.  J.,  on  this  point,  (m.  in  Htikji 
V.  BoyeVf)  as  one  of  the  chief  rea- 
sons for  his  dismissal  from  the 
office  of  chief  justice. 
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1837. 

The  Queen  v.  The  Justices  of  the  West  Riding  of  York- 
shire.— In  the  matter  of  Dr.  Thornton.  ..  ^^"^9  , 

November  Sd. 

In  Michaelmas  term,  1836,  Milner  obtained  a  rule,  calling      l-  Although 
upon  the  justices  of  the  West  Riding  of  Yorkshire  to  shew  Court  of  Quar- 

cause  why  a  writ  of  certiorari  should  not  issue,  to  remove  ^®^  Sessions  to 

.  ■    .  t      «»treat  a  re- 

into  this  Court  a  certain  recognizance,  entered  into   by  cognizance  for 

W.  B.  Thornton  and  two  sureties,  before  J.  A.  Esq.,  one  out  of  *t'h^ 

of  the  said  justices,  on  the  gth  day  of  April,  1836,  for  his  sions,  be  a 

keeping  the  peace  and  being  of  good  behaviour,  for  the  certlorarTwiU 

space  of  two  years,  from  the  date  thereof;  and  also  a  cer-  1>«  awarded  to 

tain  record  of  conviction,  made  by  J.  Jf.,  O.  W.  and  J.  H.,  order  to  quash 

£sqrs.,  three  of  the  said  justices,  on  the  11th  day  of  July,  *'•     ^. 

1836,  whereby  the  said  W.  B.  Thornton  was  convicted  of  Court  of  Quar- 

an  assault  on  one  William  Peaker,  and  adjudged  to  forfeit  h^,^  no*autho- 

for  the  said  offence  the  sum  of  5/.;  and  also  an  order  of  rity  to  order  a 

sessions,  made  on  or  about  the  20th  day  of  October,  1836,  i^^Sepuhe^ 

whereby  the  said  recognizance  of  the  said  W.  B.  Thornton  P^^^®  '®  ^® 

estreated, 
and  his  bail  was  ordered  to  be  estreated.  where  the 

From  the  affidavits  upon  which  this  rule  was  obtained,  it  ^*l®8ed  for- 

appeared  that  in  April,  1836,  Dr.  Thornton  was  bound  recognizance 

(along  with  two  sureties)  to  keep  the  peace  for  two  years,  pi^a^at  Uie " 

towards  all  his  majesty's  subjects,  and  particularly  towards  sessions.   Tho 

one   William  Stewart.     On  the  11th  of  July,  1836,  Dr.  KTSicha^wlse 

Thornton  was  convicted  of  an  assault  upon  one  William  *?  ^°  »*™oy« 
««     «  *►  t  .       •  •    •  .  .  *"®  recogni- 

Peaker,  before  three  justices,  at  their  petty  sessions,  and  zance  into  one 

paid  a  fine  of  51.  with  costs.    On  the  20lh  of  October,  o^  th«  superior 
*^  ^  '  courts,  and 

1836,  at  the  general  quarter  sessions  of  the  peace  for  the  proceed  by 

West  Riding  of  Yorkshire,  the  Court  was  moved  to  estreat  *^*"  since  the 

die  recognizance  entered  into  by  Dr.  Thornton,  and  the  affi-  3  Geo.  4,  c.  46, 

davits  stated  that  Dr.  Thornton  had  been  informed  and  be-  Exchequer  has 

lieved,  that  an  order  to  estreat  was  made  by  the  Court  of  no  jurisdiction 

'  ^  *  over  recogm- 

Quarter  Sessions.  zances  forfeit- 

ed either  be- 
fore justices  out  of  sessions  or  at  the  sessions. 
4.  tt  is  the  duty  of  the  clerk  of  the  peace  to  put  the  law  in  motion  to  levjf  ail 
recognizances  forfeited  at  quarter  sessions. 
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Sir  J.  Campbell  A.  G.  and  Sir  G.  A.  Lewin,  now  shewed 

cause  agftiust  ihe  rule  nisi.    It  .was  contended,  when  this 

rule  was  moved  for,  that  the  Court  of  Quarter  Sessions  had 

^W^riud"^*  no  jurisdiction  to  order  this  recognizance  to  be  estreated. 

of  Assuming  that  to  be  so,  the  order  of  the  Court  of  Quarter 

**•    Sessions  was  a  nullity^  and  it  is  therefore  unnecessary  that 

it  should  be  moved  into  this  Court  to  declare  it  void.    The 

recognizance  and  the  conviction  need  not  be  removed,  as 

there  is  no  objection  to  either  of  them. 

The  Court  of  Quarter  Sessions,  however^  had  full  power 
to  order  the  recognizance  to  be  estreated.  The  3  Geo.  4, 
c.  46,  entirely  altered  the  mode  of  proceeding  with  respect 
to  forfeited  recognizance.  By  the  second  section  of  that 
statute  it  is  enacted,  that  all  fines,  forfeited  recognizances, 
sum  or  sums  of  money,  which  shall  be  set,  imposed,  lost  or 
forfeited,  by  or  before  any  justice  of  the  peace  in  England, 
shall  be  certified  by  the  clerk  of  the  peace  of  the  county, 
and  the  clerk  of  the  peace  shall  copy  on  a  roll  such  fines 
and  forfeited  recognizances,  together  with  all  fines  imposed 
or  forfeited  at  such  general  or  quarter  sessions,  and  shall, 
within  a  certain  time,  send  a  copy  of  such  roll,  with  a  writ 
of  distringas  and  capias,  or  fieri  facias  and  capias,  to  the 
sheriff  of  the  county,  who  is  to  proceed  thereon.  It  has 
been  doubted  whether  the  Court  of  Exchequer  has  npw 
any  authority  with  respect  to  a  recognizance  which  has  been 
estreated  at  the  quarter  sessions;  Ex  parte  v.  PeUow{a)f 
The  King  v.  Hankins  (6).  But  there  is  no  doubt  respecting 
the  jurisdiction  of  the  Court  of  Quarter  Sessions  itself.  In 
this  case  a  similar  course  has  been  followed  to  that  which  was 
adopted  in  Haynes  v.  Hayton  (c).  There  the  Court  held 
that  the  Court  of  Quarter  Sessions  had  proceeded  rightly 
and  properly.  Here,  there  was  merely  an  order  of  sessions 
to  estreat.  If  Dr.  Thornton  supposed  himself  aggrieved  by 
that  order,  his  proper  course  was  to  have  appealed,  which 
the  5th  and  6th  sections  of  the  S  Geo.  4,  c.  46,  enable 
him  to  do. 

(fl)  M'Clcl.  111.  (c)  r  B,  &  C.  «93. 

(6)  1  M'Clel.  &  Young,  27. 


The  QucEV 
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CressTvdl  and  Woriley,  in  support  of  the  rule.    Although         issr. 
the  order  of  the  Court  of  Quarter  Sessions  is  a  nullity,  yet 
this  Court  will  permit  it  to  be  removed,  in  order  to  prevent 
any  further  proceedings  being  taken  upon  it.  ^^^'^^IfJ.^*** 

The  Court  of  Quarter  Sessions  had  no  jurisdiction  to  of 

order  the  recognizance  to  be  estreated.  There  is  a  dis-  YoRKsaiaa. 
tinction  between  those  cases  where  the  recognizance  is  for- 
feited at  and  out  of  the  sessions.  Where  a  recognizance  is 
entered  into  to  do  something  at  the  Court  of  Quarter  Ses- 
sions, for  example,  to  appear  and  prefer  an  indictment, 
then,  if  the  party  does  not  appear,  the  recognizance  may  be 
estreated,  and  this  is  all  that  is  established  by  Haynes  v. 
hay  ton  {a).  But  where  the  recognizance  is  entered  into 
for  the  doing  of  something  out  of  the  Court  of  Quarter 
Sessions,  as  keeping  the  peace  or  being  of  good  behaviour, 
then  the  Court  of  Quarter  Sessions  has  no  authority  to 
estreat  the  recognizance.  The  proper  course  in  the  latter 
case  is  to  issue  a  scire  facias ;  2'ke  King  v.  Cossins  (6),  The 
King  V.  Heyward{c)»  Ilutchins  v.  Periam  (d),  Pcrrotve^s 
case  (e),  Bacon^s  Abr.  (/);  and  the  reason  is,  that  the  party 
bound,  and  his  sureties,  niay  have  an  opportunity  of  plead- 
ing either  that  there  has  been  no  forfeiture  in  fact  of  the 
recognizance,  or  that  there  has  been  a  release. 

The  3  Geo.  4,  c.  46,  only  applies  to  recognizances  which 
are  forfeited  at  the  sessions,  and  does  not  aiFect  the  mode 
of  proceeding  by  scire  facias. 

But  this  recognizance  could  not  be  enforced  in  conse«* 
quence  of  the  9  Geo.  4,  c.  31.  The  27th  and  SSth  sections 
of  that  statute  enact,  that  in  case  a  party  shall  be  summarily 
convicted  for  an  assault,  and  shall  pay  the  penalty  imposed 
upon  him,  he  shall  be  released  from  all  further  or  other  pro- 
ceedings, civil  or  criminal,  for  the  same  cause.  This  is  in 
truth  a  civil  proceeding  in  the  same  case. 

(d)  7  B.  &  C.  993.  (e)  1  Rolle's  Abr.  title  Execo'' 

(b)  Parker's  Rep.  54.  tioo,  (O),  pi.  4,  p.  900. 

(c)  Cro.  Car.  498.  (/)  7  Bac.Abr.513,  title  Surety 
\d)  3  Bttlst.  2S0.  of  the  Peace,  (H),  7th  edit.;  and 

title  Scire  Facias,  (C  2). 
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1837.  It  was  necessary  to  remove  the  recognizaDce  and  convic- 

J^^Z^      tion,  in  order  that  this  Court  might  see  upon  what  the  Court 
The  Qdiew       _   '  ^      .  ,    ,*  '^ 

ly.  of  Quarter  Sessions  proceeded. 

^"^^^  Cur.adv.vuU. 

oaitnias.        j^^  Denman  C.  J.,  on  a  subseqnent  day  in  this  term, 
delivered  the  judgment  of  the  Court,  as  follows: — 

This  was  an  application  for  a  certiorari  to  remove  cer- 
tain  proceedings  from  the  Court  of  Quarter  Sessions  for 
the  West  Riding  of  the  county  of  York,  and  particularly  a 
certain  order  of  the  said  Court,  estreating  a  recognizance 
entered  into  by  the  applicant,  Dr.  Thornton^  to  keep  the 
peace. 

The  facts  of  the  case,  as  detailed  by  the  affidavits,  are 
shortly  these: — Dr.  Thornton  entered  into  the  said  recogni- 
zance before  a  single  justice  of  the  West  Riding,  in  the 
month  of  April  last.  On  the  llth  day  of  July  followiog 
he  was  convicted  of  an  assault  before  three  justices,  at  their 
petty  sessions,  and  paid  a  fine  of  5L  with  costs*  At  the 
quarter  sessions  holden  at  Leeds,  in  the  month  of  October 
following,  an  application  was  made  to  the  Court  to  estreat 
the  said  recognizance,  upon  proof  of  the  conviction,  a  record 
of  which  was  duly  returned,  and  of  the  identity  of  the  said 
applicant,  and  the  same  was  estreated  accordingly.  That 
this  was  the  fact,  we  think,  must  be  assumed  from  the  affi- 
davits, because  the  applicant  swears  that  he  has  been  in- 
formed and  believes  that  an  order  to  estreat  was  made,  and 
the  affidavit  to  shew  cause,  though  it  alleges  that  the  motion 
was  opposed  by  counsel,  does  not  deny  that  an  order  was 
made. 

We  have  been  for  some  time  in  doubt  whether  the  nature 
and  quality  of  the  act  done  by  the  sessions  did  sufficiently 
appear;  it  having  been  contended,  in  opposition  to  the 
application,  that  the  order  of  sessions  was  at  leaat  inopera- 
tive and  harmless,  whether  legal  or  not* 

We  think,  however,  upon  further  consideration,  that  what 
has  been  done  is  a  grievance  to  the  party  applying* 
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It  appears  by  the  d  Geo.  4,  c.  46,  (much  adverted  to  in        lesr. 
the  argument,)  s.  1,  that  the  22  8c  23  Car,  2,  c.  22,  which      ""^-^^ 
directed  the  return  of  estreated  recognizances  into  the  Ex*  9. 

chequer,  is  repealed,  and  a  new  and  more  compendious  J^iices  of  the 
mode  of  recovering  the  sums  forfeited  is  by  the  first*men-  of 

tioned  act  substituted.  And  accordingly,  by  the  second  sec-  YoBKSHraK. 
tion,  the  clerk  of  the  peace  is  directed  to  copy  in  a  roll,  a 
Ibt  (bter  alia)  of  all  forfeited  recognizances,  both  before 
justices  singly  or  at  petty  sessions,  and  at  the  quarter  ses- 
Mom,  which  roll  he  is  directed  to  forward  to  the  sheriff, 
with  a  form  of  process  prescribed  by  the  act,  who  is  there- 
upon to  levy  the  same.  And  by  the  8th  section,  the  sheriff 
is  to  make  a  return  of  what  he  has  done  to  the  quarter  ses- 
sions, and  the  clerk  of  the  peace  is  to  certify,  in  the  manner 
therein  prescribed,  to  the  Lords  of  the  Treasury.  By  the 
repeal  therefore  before  mentioned,  and  this  substitution,  it 
seems  that  the  Court  of  Exchequer  no  longer  retains  any 
jurisdiction  over  the  two  sorts  of  forfeited  recognizances, 
namely,  those  before  justices  out  of  sessions,  and  those  at 
the  quarter  sessions.  And  this  is  the  view  of  the  subject 
which  that  Court  (Exchequer)  has  taken  expressly  in  the 
case  of  Rex  v.  Hankins  (a),  upon  a  consideration  and  re- 
view of  the  different  clauses  of  the  act  now  brought  under 
our  notice.  If  therefore  it  be  imperative  upon  the  clerk  of 
the  peace  (as  it  seems  to  us  it  is)  to  put  the  law  in  motion, 
to  levy  the  amount  of  all  recognizances  forfeited  at  the  see* 
stofu,  it  follows,  we  think,  that  the  party  applying  for  the 
certiorari  is  aggrieved  necessarily,  if  the  Court  had  no  power 
legally  to  make  the  order. 

We  come  now  to  the  qustion  of  jurisdiction.  It  certainly 
would  seem  to  be  extraordinary,  if  this  recognizance  was 
duly  estreated  upon  formal  proof  before  the  sessions,  of  a 
proceeding  had  ebewhere,  in  which  the  recognizance  neither 
had,  nor  by  possibility  could  at  all  come  into  question. 
And  we  think  that  the  power  to  make  this  order  should  be 

(a)  lM<Clel.&YoaD&27. 
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issr.  shewn  affirmatively,  as  in  ordinary  cases  the  jurisdiction  of 

•n^n^^  ^  sessions  over  the  cases  coming  before  them  may  with- 

^  out  difficulty*     We  are  referred,  however,  merely  to  the 

^V^Huillr  •'■*"^'  ^^^^^  ^®  ^^^^  already  noticed,  3  Geo.  4,  c.  46,  the 
of  latter  act  of  4  Geo.  4,  c.  d7»  amending  only  some  provisions 

YoasMiaa.  ^^^  material  to  the  present  purpose.  We  think  that  the 
first>mentioned  act  has  an  intelligible  and  ample  operatioo, 
if  we  consider  it  as  directed  to  the  more  speedy  levybg  of 
sums  due  upon  (inter  alia)  forfeited  or  lost  recognizances, 
without  at  all  interfering  with  the  method  or  authority  by 
which  those  recognizances  may  Iq^ally  be  put  into  execu- 
tion. A  sufficient  effect  is  attributed  to  this  act,  if  we  con- 
sider it  to  be  applicable  to  recognizances  lost  or  forfeited 
before  justices  out  of  sessions,  and  also  at  the  Court  of 
Quarter  Sessions  itself,  for  matters  immediately  connected 
with  its  own  proceedings.  Nor  do  we  think  that  the  pro- 
vision in  the  5th  section,  whereby  the  sessions  are  enabled 
to  give  relief  to  persons  upon  whom  a  levy  has  been  made 
in  two  certain  cases,  (and  two  only,)  affords  any  argument 
in  favour  of  their  jurisdiction  to  estreat  their  recognizance. 
The  question  of  how  the  recognizance  may  be  legally  for- 
feited, seems  to  remain  untouched.  The  case  of  Haynes  v. 
Hayton{a)t  cited,  and  a  good  deal  relied  upon,  only  proves, 
that  although  the  sessions  have  the  power  of  granting  relief 
to  a  party  upon  whom  a  levy  is  made,  when  he  goes  to 
prison  or  gives  security  to  appear  at  the  sessions,  they  have 
no  such  power  where  he  pays  the  money  at  once,  in  order 
to  get  out  of  trouble.  This  decision  is  obviously  wholly 
beside  the  point  now  under  consideration,  which  is,  whether 
the  Court  of  Quarter  Sessions  had  any  authority  to  set  the 
law  in  motion  by  estreating  the  recognizance  upon  which 
the  levy  follows. 

Nor  is  the  argument  in  favour  of  the  jurisdiction  of  the 
sessions  advanced,  by  attending  to  the  state  of  the  law  gene* 
rally  upon  this  subject.    No  rule  is  more  invariable  than 

(«)  7  B.  8c  C.  893. 
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that  a  person  shall  not  be  prejudiced  in  any  manner  without 
being  heard.  The  affidavit  of  the  applicant  gives  a  favour- 
able turn  to  the  transaction  which  led  to  his  conviction,  but  «. 

without  placing  reliance  upon  that,  it  is  certain  that  the  •'i^'**^®*  Pf.**^* 
•    •  11  •■  •     •    «      1     .         .     West  Biding 

conviction  may  have  been  wrong;  possibly,  indeed,  though  of 

bearing  the  same  name,  he  may  not  be  the  same  person,  he    "***■'*■• 

may  therefore  have  had  cause  to  shew  against  the  forfeiture 

of  his  recognizance,  which  he  has  had  no  opportunity  of 

doing. 

We  were  referred  to  the  authorities  collected  in  Bac<m*s 
Abridgment,  under  the  title  ''  Scire  Facias,  (C  2),"  and  we 
shall  advert  to  one  of  them :  ^  If  a  man  be  bound  in  a  re- 
cognizance to  the  king,  to  be  of  good  behaviour  &c.,  he 
cannot  be  indicted  for  breach  of  the  good  behaviour,  by 
which  he  forfeits  his  recognizance,  without  a  scire  facias." 
And  a  weighty  reason  is  given: — ^'^  For  if  a  scire  facias 
bad  been  brought,  he  might  have  pleaded  some  matter 
in  discharge  thereof  (a).''  And  in  the  case  of  The  King  v. 
Hutchingi{b),  which  is  there  referred  to,  which  was  m  recog- 
nizance for  good  behaviour,  taken  in  the  Crown  Office,  it 
appears  that  a  writ  of  sci.  fa.  was  brought.  And  upon 
inquiry  we  find  that  the  course  of  proceeding  in  the  Crown 
Office  is  uniformly  in  conformity  hereto. 

Upon  the  whole,  we  think  that  sufficient  appears  to  in- 
duce us  to  say,  that  the  writ  of  certiorari  shall  go. 

Rule  absolute. 

{a)  7  Bac.  Abr.  135,  7th  ed. 

lb)  Cro.Jac.  413;  &  C.  3  Balstr.  222. 
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Monday,  The  QuEEN  V.  Bliss,  Esq. 

Indictment  for  THIS  was  an  indictment  against  the  defendant  for  ob- 
highway.  structing  a  highway  in  the  parish  of  Brandon,  in  the  county 

Plea,  not  of  Suflfolk,  by  building  a  wall  across  it.  Plea,  not  guilty, 
witness  stated,  At  the  trial  before  Oaselee  J.,  at  the  Suffolk  spring  assizes 

fort  "^Mw  ^"  ^^^^'  ^^^  j"'y  ^^""^  *  ^®'^^^^  ®^  Bwilty.  The  conten- 
ago  a  deceased  tion  at  the  trial  was,  whether  the  road  which  ran  from  the 
uTd  over°  side  of  the  river  to  the  town  of  Brandon  was  public  or  pri- 
which  the  road  vate.  A  witness  was  called,  who  stated,  that  about  forty 
planted  a        yezTs  ago,  one  Ramplingt  who  was  dead,  was  the  occupier 

willow  near      ^f  certain  meadows  near  the  river,  over  which  the  road 

the  road.   The  ,         ,     ,        ,  t»         ,.         , 

witness  was     passed,  and  that  he  saw  Kamplmg  plant  a  willow  near  the 

what  the  occo-  ^^^^^  '^^^  witness  was  then  asked  what  Rampling  said 
pier  said  when  when  he  planted  the  willow*  To  this  question  the  witness 
wllfc?*  Th?  «n«wcred,  that  Rampling  said  be  planted  the  willow  to 
witness  an-  shew  where  the  boundary  of  the  road  was  when  he  was  a 
occupier  said  ^^y*  "^^^^  evidence  was  objected  to  as  inadmissible,  but 
thatheplantcd  \i  y^^  received  by  the  learned  judge.  In  Easter  term, 
the  willow  to  ^     r.       f    o.     .        1      •      1  1       •  •   /. 

shew  where       1836,  Storks  Serjt.  obtamed  a  rule  nisi  for  a  new  tnal,  on 

the  boundary  *®  ground  that  the  above  evidence  bad  been  improperly 
when  he  was  a  received.    Agaiust  which 


boy.    It  was 
held,t 


, that  the 
statenoent  of        Biggs  AiidrewSf  and  ByleSf  now  shewed  cause.    The  de- 

wM^ot^re^*^     claration  by  Rampling  was  admissible  as  evidence  of  repu- 

ceivable  in       tatiou.     It  was  evidence  by  reputation  of  the  existence  of 

evidence,  on  .     /.    ,  ^  .        ▼ 

thegroundthat  the  highway,  and  of  the  extent  of  it.     It  was  hearsay  evi- 

itwasevidence  jen^e  of  the  extent  of  the  road.    [Cokridee  J.  The  usual 

of  reputation,  .  .  ®  . 

or  as  a  decla-   mode  is  to  prove,  by  direct  evidence,  the  direction  of  the 

"[^jlylJjg^^^'"'  road,  and  then  to  prove  by  reputation  that  the  road  is 
act  done,  or  as  public.  How  does  it  appear  that  Rampling  meant  that 
against  the  ^^^  ^^^^  ^**  public?]  It  was  for  the  jury  to  determine 
interest  of  the  what  w*as  the  meaning  of  the  conversation*  IColeridge  J. 
It.  The  admissibilty  of  evidence  cannot  depend   upon    the 

meaning  which  the  jury  may  give  to  the  answer  of  the 

witness.] 


Bx.isa« 
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Secondly.  The  evidence  was  admissible  as  a  declaration 
accompanying  an  act  done.    The  fact  of  the  planting  of    jj^  Qu^en 
the  willow  by  the  tenant  of  the  land  was  clearly  admissible        ^v. 
in  evidence,  and  what  he  said  at  that  time  explanatory  of 
his  motive  for  planting  the  willow  is  surely  receivable  in 
evidence. 

The  evidence  was  admissible  as  a  declaration  agauist  the  Third  point : 
i-    I  I  1      •         T»         I-  -I      The  declara- 

interest  of  the  party  who  made  it.     Kan^ltug  was  the  tjon  is  admis- 

tenant  of  the  land,  and  it  was  clearly  his  interest  that  there  "^^^^  **  *  ^®" 

.  ,       ,  .        claration 

should  be  no  right  of  way  over  the  land  which  he  occupied,  against  the  in- 

The  declaration  of  Rampling  amounted  to  this,  that  his  p^^'^a^ng 
right  of  cultivating  the  land  extended  only  as  far  as  the  it. 
willow  tree.  The  acts  and  declarations  of  tenants  have 
always  been  considered  admissible,  on  the  ground  that  the 
interest  of  the  tenant  is  the  same  as  the  reversioner.  It  is 
said  by  Le  Blanc  J.,  in  Daniel  v.  North  {a),  that  the  excep* 
tion  to  that  rule  is,  where  the  question  is  as  to  a  right  to 
lights.  Le  Blanc  J.,  in  giving  judgment  in  Daniel  v. 
North{a),  says,  '*  It  is  true  that  presumptions  are  sometimes 
made  against  the  owners  of  land  during  the  possession,  and 
by  the  acquiescence  of  their  tenants,  as  in  the  instances 
alluded  to,  of  rights  of  way  and  common,  but  that  happens 
because  the  tenant  suffers  an  immediate  and  palpable  in- 
jury to  his  own  possession,  and  therefore  is  presumed  to  be 
upon  the  alert  to  guard  the  rights  of  his  landlord  as  well  as 
his  own,  and  to  make  common  cause  with  him ;  but  the 
same  cannot  be  said  of  lights  put  out  by  the  neighbours  of 
the  tenant,  in  which  he  may  probably  take  no  concern,  as 
he  may  have  no  immediate  interest  at  stake.'' 

Kelly,  who  was  to  have  argued  in  support  of  the  rule, 
was  stopped  by  the  Court. 

Lord  Dbnman  C.  J. — The  question  at  the  trial  was, 
whether  this  road  was  public  or  private.  A  witness  was 
called,  whose  statement  was  likely  to  make  a  great  impres- 

(a)  11  East,  372. 
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1837.  sion  on  the  jury.  He  stated  that  Ramplingj  a  former 
tenant,  said  that  he  planted  a  willow  to  shew  where  the 
boundary  of  the  road  was  when  he  was  a  boy.  From  what 
he  said  it  was  wished  that  the  jury  should  infer  this  was  a 
public  road.  The  statement  by  Rampttng  was  not,  in  my 
opinion,  receivable  in  evidence,  on  the  ground  that  it  was  a 
declaration  accompanying  an  act,  or  as  a  declaration  con- 
trary to  the  interest  of  the  party  makbg  it,  or  as  evidence 
of  reputation. 

Second  poiat.  Every  word  accompanying  an  act  is  not  receivable  in 
evidence.  The  fact  of  the  willow  being  planted,  and  that 
it  was  planted  by  a  particular  man,  was  receivable  in  evi* 
dence.  But  the  motive  which  induced  that  individual  to 
plant  the  willow  was  clearly  not  admissible.  The  state- 
ment that  it  was  planted  with  a  particular  object  is  irrele- 
vant to  the  issue,  nor  is  the  fact  of  planting  the  willow  re- 
levant, except  as  accompanied  by  the  circumstance  that  the 
public  have  since  kept  within  the  line  marked  out  by  it. 

Third  point.  Then  was  the  statement  receivable  as  a  declaration 
against  the  interest  of  the  individual  making  it?  If  we 
were  to  hold  that  it  was  receivable  in  evidence  on  that 
ground,  we  should  overrule  the  decision  in  Daniel  v. 
North  {a).  In  that  case  the  tenant  had  suffered  an  incon- 
venience for  a  very  considerable  length  of  time;  yet  it 
was  held  that  the  landlord  was  not  concluded  by  the  ac- 
quiescence of  the  tenant.  In  some  cases  the  interest  of 
the  landlord  and  the  interest  of  the  tenant  may  be  the  same. 
But  in  many  cases  the  tenant  may  have  an  interest  directly 
opposed  to  that  of  the  landlord. 

Is  it  then  evidence  of  reputation?  every  thing  which  de- 
pends upon  hearsay  should  be  received  with  great  caution. 
Hearsay  evidence,  in  matters  of  this  sort,  was  received  by 
Lord  EUenborough  in  the  first  case  with  great  reluctance. 
It  is  only  to  be  received  as  shewing  general  reputation,  and 
not  as  evidence  of  particular  facts.  Here  the  hearsay  evi- 
dence relates  to  a  particular  fact,  and  therefore  is  inadmis* 

(a)  11  East,  379. 
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«ible.    The  ttelemeiit  did  not  describe  tbe  road  as  public 
or  private. 

Pattbson  J. — I  am  entirely  of  the  same  opioioo*  To 
determine  whether  it  was  receivable  as  evidence  of  reputa^ 
600,  it  18  necessary  to  see  what  was  the  issue.  It  was 
whether  this  was  or  was  not  a  public  road.  If  tbe  issue 
had  been  as  to  the  boundary  of  a  public  road  it  might  have 
been  receivable  ia  evidence,  but  evidence  of  reputation  as 
Co  boundary  cannot  be  given  in  evidence  where  the  ques- 
tion is  whether  tbe  road  is  public  or  private;  If  tbe  wit- 
ness had  said  this  always  was  a  public  road  as  far  as  this 
place,  it  would  have  been  receivable.  The  statement  is 
clearly  not  receivable  as  evidence  of  reputation.  I  agree 
also  with  my  Lord,  that  evidence  of  reputation  is  only  re- 
ceivable as  to  general  matters,  and  not  as  to  particular  fects, 
and  that  this  evidence  relates  to  a  particular  fact  Then 
was  the  statement  receivable  in  evidence  as  a  declaration 
accompanying  an  act  done.  It  is  very  equivocal  whether  it 
was  explanatory  of  the  act  done.  But  assuming  it  to  be 
so,  that  act  does  not  shew  that  die  road  was  public  or 
private,  but  only  what  the  boundary  was.  The  mere 
fact  of  a  tree  being  in  a  particular  place  would  not  be  rele- 
vant to  the  issue  except  as  introductory  of  other  matter* 
Then  was  it  receivable  as  a  declaration  i^inst  interest? 
The  person  who  made  the  statement  was  on^  the  occupier 
of  the  land;  and  the  declaration  of  an  occupier  cannot  pre- 
judice the  landlord.  Were  we  to  decide  otherwise  we 
should  overturn  Daniel  v.  North  (a)  and  Wood  v.  Veal(b). 
In  the  latter  case  it  was  held,  that  a  long  acquiescence  by  a 
tenant  cannot  bind  a  landlord,  and  if  so,  how  can  his  mere 
declaration?  On  all  these  grounds  I  am  of  opinion  the 
evidence  was  not  receivable  on  this  particular  issue. 

Wi LLi  AMs  J. — ^The  main  qnestioo  here  is,  whether  the  de- 

(a)  11  East,  379.  <^)  1 D.^  R.  90;  5  B.  &  Aid.  554. 
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claration  was  receifable  as  evidence  by  reputation  that  the 
road  was  public.  In  Ireland  v.  Powel(a)  this  distinction  is 
laid  down  by  Mr.  Justice  Chambre,  that  hearsay  evidence  of 
a  particular  fieict  is  not  admissible,  but  only  of  general  repu- 
tation.  The  declaration  in  this  case  related  to  a  particular 
fact,  and  was  not,  therefore,  admissible*  Declarations  ac- 
companying an  act  which  tend  to  explab  it  are  receivable  in 
evidence.  But  in  this  case  the  declaration  had  no  connec- 
tion with  the  act  done.  Would  any  other  statement  about 
some  other  matter  have  been  receivable  in  evidence  if 
made  when  the  act  was  done?  As  to  its  being  against  the 
interest  of  the  party  making  the  declaration,  he  was  only 
the  occupier,  and  his  declaration  could  not  prejudice  his 
landlord. 

Coleridge  J. — I  only  wish  to  add  one  word  as  to  whe- 
ther this  declaration  was  receivable  as  evidence  of  reputa- 
tion. No  rule  is  more  universal  than  that  statements  ad- 
missible in  evidence  on  the  ground  that  they  are  evidence 
of  reputation,  must  relate  to  general  matters  and  not  to 
particular  facts.  To  determine  whether  the  statement  in 
this  case  was  evidence,  we  must  sever  the  conversation 
from  the  act.  The  question  is,  what  did  RampUng  say  about 
the  planting  of  the  tree.  The  answer  is,  RampUng  said  he 
planted  it  for  the  purpose  of  pointing  out  the  boundary. 
Suppose  the  question  had  been,  have  you  heard  old  per- 
sons say  why  a  particular  stone  or  post  was  put  down?  I 
apprehend  the  answer  to  that  question  would  not  be  receiv- 
able. Here  the  question  in  substance  is,  do  you  know  why 
the  willow  tree  was  planted?  The  question  has  reference 
to  a  particular  transaction,  and  was  therefore  improper. 

Rule  absolute. 
(a)  Peake*«  Evid.  14. 
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Taylor  v.  Devby  and  another. 

Trespass.    The  declaration  complained  that  the  de-  a  castom  for 

fendants  broke  and  entered  the  dwelling-house  of  the  plain-  **•*  parishion- 

«"» on  peram- 
tiff,  situate  in  the  parish  of  St.  Bride,  London.     Plea,  that  bulation  of 

the  dwelling-house  was  itnmemorially  parcel  of  the  parish  iioundaHes, 
of  St.  Bridget,  otherwise  St.  Bride,  in  the  city  of  London,  ^  go  through 
and  that  there  was  an  immemorial  custom  for  all  and  every  \^  Qot  on  the 
of  the  parishioners,  for  the  time  being,  of  the  parish  of  St.  boundary  line, 
Bridget,  otherwise  St.  Bride,  to  go  through  the  dwelling- 
house  upon  their  perambulations  of  the  boundaries  of  the 
parish  of  St.  Bridget,  otherwise  St.  Bride,  upon  Thursday 
in  Rogation  week,  in  every  third  year;  and  that  immemo- 
rially  the  parishioners  for  the  time  being  of  the  parish  of 
St.  Bridget,  otherwise  St.  Bride,  have  used  and  been  ac- 
customed, in  the  exercise  of  the  custom  aforesaid,  to  go 
through  the  dwelling-house  upon  their  perambulation  of 
the  boundaries  of  the  parish  of  St.  Bridget,  otherwise  St. 
Bride,  upon  Thursday  in  Rogation  week,  in  every  third 
year;  vrherefore  the  defendants,  being  then  and  there  two 
of  the  parishioners  of  the  parish  of  St.  Bridget,  otherwise 
St.  Bride,  on  the  Thursday  in  Rogation  week,  in  the  year 
18S3,  being  then  and  there  a  third  year,  in  the  exercise  of 
the  custom  aforesaid,  went  through  the  dwelling-house  upon 
the  perambulation  by  the  parishioners  of  the  said  parish  of 
St  Bridget,  otherwise  St.  Bride,  of  the  boundaries  of  the 
same  parish,  using  the  said  custom  there  for  the  purpose 
and  on  the  occasion  aforesaid. 

The  replication  traversed  the  custom,  upon  which  issue 
was  jobed. 

At  the  trial  in  London,  before  Lord  Denman  C.  J.,  at 
the  sittings  after  Michaelmas  term,  in  1835,  the  custom, 
which  was  set  out  in  the  plea,  was  proved,  and  a  verdict 
passed  for  the  defendants.  It  appeared,  however,  that  the 
dwelling-house  of  the  plain tiiF  was  not  upon  the  boundary 
line,  but  that  the  boundary  line  crossed  adjoining  premises 
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belonging  to  Messrs.  Sandys.  In  Hilary  terna,  1836,  Cress- 
well  applied  for  a  rule  nisi  for  a*  new  trial,  or  judgment  non 
obstante  veredicto,  on  the  ground  either  that  the  plea  must 
be  understood  as  alleging  that  the  plaintiff's  house  stood 
upon  the  boundary  line,  and  in  that  case  it  was  not  proved, 
or  it  must  be  understood  as  stating  a  custom  for  the  inha- 
bitants of  a  parish  to  pass  through  a  house  not  on  the 
boundary  line ;  and  then  the  plea  was  bad,  because  the  cus- 
tom was  unreasonable.  He  also  stated,  that  in  the  course 
of  his  address  to  the  jury  he  had  said  that  the  defendants 
had  given  no  evidence  of  the  contents  of  the  parochial 
books  on  the  subject,  nor  any  evidence  of  reputation,  and 
that  the  lord  chief  justice,  in  summing  up,  told  the  jury 
such  evidence  would  have  been  inadmissible.  The  Court 
granted  a  rule  nisi,  against  which,  in  Trinity  term  last. 


Sir  J.Campbell  A.G.,Bar8lowQnd  fTAtVe,  shewed  cause  (a). 
First,  as  to  entering  judgment  non  obstante  veredicto.  The 
custom,  as  alleged  in  the  plea,  is  good.  In  Goodday  v. 
MichelKJb)  it  was  held,  that  a  custom  for  the  parishioners 
to  go  over  the  plaintiff's  close  upon  their  perambulation  in 
Rogation  week,  was  good.  In  Viner^s  Abr.  (c)  the  same 
custom  is  recognized  as  good.  There  can  be  no  distinction 
between  going  through  a  dwelling-house  and  entering  upon 
land.  It  is  said  that  the  custom  is  bad,  because  the  bouse 
is  not  upon  the  boundary  line.  The  object  of  the  peram- 
bulation is  to  keep  up  a  recollection  of  the  boundary :  that 
may  be  done  as  well  by  proceeding  on  a  line  a  certain  dis- 
tance from  the  boundary  as  by  passing  along  the  boundary 
line  itself.  It  may  be  that  it  is  impossible  for  all  the  per- 
sons making  the  perambulation  to  go  upon  the  boundary 
line;  some  deviation  must  necessarily  be  lawful.  It  is  pro- 
bable that  the  deviation  from  the  boundary  line  was  made 
under  some  arrangement  in  very  early  times,  the  memory  of 


(a)  This  case  was  aigued  on 
Tuesday,  the  30th  May,  1837,  be- 
fore Lord  Dentnan  C.J.,  Litlledale, 


Patte$on,  and  Williams  Js. 

(b)  Cro.Eliz.44l;  5.C.  Owen,ri. 

(c)  Ht.  «  Perambnlation,'5. 
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whicb  is  lost.    This  ptea  is  similar  to  one  in  CoW$  En-        ^^^^ 
tries  (a).     In  Pain  v.  Patrick  (i)  it  is  said  that  the  inhabit-      ^"^^^^^ 
ants  of  a  vill  may  allege  a  prescription  to  have  a  right  of  J^^* 

way  to  a  market.     In  Fitch  v.  Rawling  (c)  it  was  held,  that       Devet 
a  custom  for  all  the  inhabitants  of  a  certain  parish  to  play 
at  ail  sorts  of  lawful  games  and  pastimes  in  the  close  of  A., 
at  all  seasonable  times  of  the  year,  at  their  free  will  and 
pleasure,  was  good. 

As  to  the  motion  for  a  new  trial,  the  plea  does  not  state 
that  the  plaintiff's  house  was  on  the  boundary  line,  and 
therefore  it  was  not  necessary  to  pro?e  that  it  was. 

Cresswell  and  W.  H.  Watsouy  in  support  of  the  rule.  As 
to  the  judgment  non  obstante  veredicto,  the  only  case 
which  has  been  cited  in  support  of  the  validity  of  the  cus- 
tom, is  that  of  Goodday  v.  MicheU{d).  It  is  to  be  remarked 
that  the  judgment  in  that  case  was  given  against  the  plea 
pleaded*  This  is  a  custom  to  enter  a  man*s  dwelling-house, 
which  is,  prim&  facie,  unreasonable.  Supposing  that  the 
custom  had  been  pleaded  without  such  occasion  for  it  as  is 
statefl  in  the  plea :  in  that  case  it  would  be  simply  a  cus- 
tom for  all  the  parishioners  to  go  through  the  plaintiff's 
house  on  a  particular  day:  which  would  clearly  be  unrea- 
sonable. Does  the  occasion  mentioned  in  the  plea  render 
it  reasonable  ?  It  is  alleged  to  be  for  the  purpose,  and  on 
the  occasion  of  perambulating  the  parish  boundary.  But 
can  it  be  said  to  be  necessary,  for  such  a  purpose,  that  the 
parishioners  should  go  through  a  house  which  is  not  upon 
the  boundary?  Besides,  the  plea  does  not  claim  a  right  in 
the  parishioners  to  go  through  the  plaintiff's  house  to  ascer- 
tain the  boundary,  but  to  go  through  upon  their  perambula^ 
tion.  Any  custom  to  enter  upon  the  land  of  another  is  void, 
unless  the  existence  of  the  custom  is  necessary  for  the  pub- 
lic benefit.  Thus,  a  custom  for  fishermen  to  dry  their  nets 
upon  the  land  of  another  person,  which  joins  the  sea,  is  good. 

(a)  P.  65i,  6M.  (c)  2  H.  Bla.  893. 

(6)  3  Mod.  S89,  994.  (d)  Cro.  EHz.  441;  S.C.  Otfenjl. 
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1837.  But  an  alleged  custom  for  fishermen  to  dri^e  stakes  in  the 
ground  of  another,  for  the  purpose  of  drying  their  nets,  was 
held  to  be  bad,  because  it  was  unnecessary  (a).  It  is  not 
andanother  ^^^^X  custom  for  parishioners  to  do  something  on  a  par- 
ticular day  which  is  good :  for  in  ReyttoliTs  case  (&)  it  was 
held  that  a  custom  to  find  meat  and  drink  for  the  parson  of 
the  church  and  others  making  the  procession  in  Rc^tion 
week,  was  bad.  In  Filch  v.  Rowling  {c)  the  custom  was 
for  the  public  benefit. 

On  a  question  of  boundary,  reputation  would  be  evi- 
dence, although  evidence,  by  reputation,  of  a  particular 
fact,  would  be  inadmissible. 

Cur.  adv.  vuli. 

Lord  Denman  C.J.  in  the  course  of  this  term  delivered 
the  judgment  of  the  Court  as  follows : — 

In  the  course  of  trying  the  existence  of  a  custom  for  all 
the  parishioners  of  St.  Bride's,  on  their  annual  perambula- 
tion of  the  parish  bounds,  to  go  through  the  plaintiff's 
house,  though  not  in  the  line  of  the  parish  boundary,  the 
plain tiiTs  counsel  observed  to  the  jury,  that  the  defendant 
had  given  no  evidence  of  the  contents  of  parochial  books 
on  the  subject,  nor  any  evidence  of  reputation.  In  sum- 
ming up,  I  observed  on  this  statement,  and  am  supposed 
to  have  said,  that  such  evidence  would  have  been  inadmissi- 
ble. A  rule  nisi  has  been  obtained,  on  the  ground  that 
herein  I  misdirected  the  jury,  because  the  existence  of  a 
public  right  of  this  nature  may  be  proved  by  reputation. 

We  agree  that  if  a  judge  misleads  a  jury  on  any  question 
of  law,  the  losing  party  is  entitled  to  a  new  trial,  for  the 
jury  must  be  supposed  to  adopt  the  law  as  expounded  to 
them,  and  their  verdict  may  have  proceeded  on  the  errone- 
ous direction  :  nor  can  any  calculation  be  permitted  of  the 
extent  to  which  the  error  may  have  operated. 

But  I  am  by  no  means  clear  that  the  observation  was 

(a)  Brooke's  Abr.  tit.  "  Cos-         (6)  Moore,  916. 
toms,"  pi.  46.  (c)  «  H.  Bla.  393. 
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made  in  the  manner  supposed.    My  attention  was  not  called         1837. 
to  it  at  the  time  of  the  summing  up,  and  I  took  no  note  of      ^^^'^ 
what  I  said  in  that  particular.     On  the  contrary^  recalling  v. 

what  passed  as  accurately  as  I  now  can,  I  am  rather  inclined  Pj^f^er 
to  believe  that  the  evidence  which  I  thought  would  have 
been  inadmissible,  was  that  of  entries  in  parish  books»  re- 
cording the  fact  that  the  perambulations  had  taken  a  parti- 
cular line.  We  all  think  that  this  would  have  been  correct; 
and  even  a  careful  reporter  might  have  confounded  this 
opinion  with  that  which  was  justly  considered  erroneous. 

On  this  ground  therefore  no  sufficient  case  for  granting  a 
new  trial  is  made  out.  But  the  learned  counsel  for  the 
plaintiff  moved  to  enter  judgment  for  him,  notwithstanding 
the  plea  found  for  the  defendant,  arguing,  that  a  custom  to 
pass  through  a  particular  house  within  a  parish,  upon  the 
perambulation  of  the  boundaries,  is  bad  in  law,  unless  such 
house  is  upon  the  boundary  line,  so  that  the  perambulation 
cannot  be  made  without  passing  through  the  house. 

The  plea  indeed  stated  that  the  defendants  went  through 
the  plaintiff's  house  upon  the  perambulation  of  the  bounda- 
riesj  using  the  said  custom  there ;  which  expressions  might 
import  that  the  house  was  in  the  boundary  line.  If  this 
construction  was  admissible,  the  plaintiff  would  be  entitled 
to  a  new  trial,  and  ultimately  to  a  verdict,  because  the  plea 
so  understood  was  disproved.  But  the  construction  cannot 
be  adopted ;  the  plea  only  averring  the  house  to  be  within 
the  parish,  and  the  custom  to  be,  that  it  is  lawful  for  all  and 
every  the  parishioners  to  go  through  it  upon  their  perambu- 
lation of  the  boundaries.  The  question  therefore  is,  whe- 
ther the  custom  so  laid  is  valid  in  law. 

The  right  to  perambulate  parochial  boundaries,  to  enter 
private  property  for  that  purpose,  and  to  remove  obstruc- 
tions that  might  prevent  this  from  being  done,  cannot  be 
disputed.  It  prevails  as  a  notorious  custom  in  all  parts  of 
England,  is  recorded  by  all  our  text  writers,  and  has  been 
confirmed  by  high  judicial  sanction.  Lord  C.  J.  Anderson, 
and  the  whole  Court  of  Common  Pleas,  assert  the  custom 
and  the  right  in  the  most  unqualified  manner,  in  Ooodday 
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V.  MicheU(a)i  the  pleadings  in  which  are  to  be  found  m 
Cokeys  Entries,  661  6.  That  case  indeed  appears  to  be  the 
only  decisioo  in  the  books  on  the  subject  of  parish  peram- 
bubtions.  There  the  justification  failed;  but  the  defect 
waa  in  the  mode  of  pleading,  for  the  defendant's  right  was 
thought  to  be  placed  on  prescription,  and  not  on  custom ; 
and  besides,  the  bar  did  not  embrace  all  the  trespasses  laid 
in  the  declaration*  These  material  faults  being  pointed  out 
and  adjudged  fatal,  superseded  the  necessity  for  examining 
the  plea  more  minutely,  and  inquiring  whether  the  custom 
was  well  laid. 

It  claims  a  prescriptive  right  to  enter  plaintiff's  close 
exactly  in  the  same  manner  as  the  defendants  in  this  actioo 
justify  under  the  custom  for  all  and  every  the  parishioners, 
upon  the  perambulation  of  the  boundaries,  to  enter  plain- 
tiflf's  house,  which  is  averred  to  be  within  the  parish.  Now 
it  is  obvious  that  the  right  to  perambulate  boundaries  can- 
not confer  a  right  to  enter  any  house  in  the  parish,  however 
remote  from  the  boundaries,  and  though  not  required  to  be 
entered  for  any  purpose  connected  with  the  perambulation; 
and  it  seems  to  follow  that  a  custom  on  that  occasion  to 
enter  a  particular  house,  which  is  neither  upon  the  boundary 
line,  nor  in  any  manner  wanted  in  the  course  of  the  peram*' 
bulation,  cannot  he  supported. 

On  principle,  therefore,  the  custom  laid  is  bad  in  law ; 
and  the  authority  of  the  case,  as  to  the  form  of  pleading, 
cannot  go  for  much,  as  the  plea  was  set  aside  for  two  fatal 
faults  in  other  respects,  The  report  contains  several  refer*- 
ences  to  the  Year  Boolu,  and  one  to  Filzherbert's  Natura 
Brevium ;  none  of  which  have  any  bearing  on  this  objec* 
tion.  The  Book  of  Entries  (p.  158)  is  also  quoted,  but 
neither  in  that  page,  nor  in  any  other,  is  light  thrown  upon  it. 

For  the  reasons  given  we  think  ourselves  bound  to  give 
our  judgment  for  the  plaintiiF. 

Rule  absolute  to  enter  judgment  for 
the  plaintiff  non  obstante  veredicto. 

(«)  Cro.  Eliz.  441;  Owen,  71. 
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1887. 

Frost  v.  Williams  and  another. 

TRESPASS  for  seizing  and  impounding  a  cabriolet  and    .!•  A  power 
horse  of  the  plainlifl;    Plea,  not  guilty.    At  the  trial  before  ^ca"aa  w 
William  J.,  at  the  sittings  in  Middlesex,  in  Easter  term,  ^«  vestrymen 
1836,  a  verdict  was  found  for  the  plaintiff^  with  10*.  da*  «dtrecrand° 
mages,  subject  to  the  opinion  of  the  Court  on  a  case.    The  J^Hi^s^^,'"*"^ 
following  facts  were  admitted.    That  the  plaintiff  was  the  hackney 
licensed  proprietor  of  a  cabriolet  and  horse,  for  the  seiz-  chafre^L^they, 
iog  of  which  the  action  was  brought,  and  that  plaintiff  was  ip  their  discre- 
duly  attending  the  same.    That  they  were  standing  for  hire  think  fit'*  with- 
in a  part  of  Oxford  Street  which  had  usually,  and  for  many  !"  ^^  ^*'"^^^' 

■'is  not  super- 
years  previously,  beea  a  stand  for  hackney  carriages.    That  seded  by  the 

the  commissioners  of  stamps  had  licensed  a  waterman  to  ^"^^^^  fr!/f  4 
Ibe  stand  in  question,  and  that  such  licence  was  then  in  c.  22,  (com- 
force,  and  the  waterman  thereby  licensed  then  duly  attend-  SbeVackney 
ing  such  stand.    That  while  the  said  cabriolet  and  horse  ^<)«ch  Act,) 
were  so  standing  for  hire,  they  were  seized  and  taken  away  stands  be  with- 
by  the  defendants,  and  impounded  for  seven  days.     That  in^^e<l".^ai>c® 
the  stand  in  question  was  in  the  parish  of  St.  Marylebone,  from  the  Ge- 
and  in  a  place  prohibited  by  the  rules  and  regulations  for  q^^^  ^^^ 
the  standing  of  hackney  coaches  in  Oxford  Street,  as  set      ^-  ^^^  3^.. 

forth  and  ordered  by  the  vestry  of  St.  Marylebone.  That  (local),  em- 
powers the 
▼estnrmen  of  the  parish  of  St.  Marylebone  to  direct  and  regulate  stands  for  hackney 
coaches  within  that  parish.  The  57  Geo.  3,  c.  xxii.  s.  65,  (commonly  called  the  Street 
Act,  or  Michael  Angelo  Taylor's  Act,)  enacts,  that  **  if  any  person  shall  set  out,  lay  or 
place  any  coach,  cart,  wain,  waggon,  dray,  wheelbarrow,  bandbarrow,  sledge,  truck,  or 
other  carriage^  upon  any  carriai^e  way,  (except  such  coaches  and  chairs  as  shall  be 
hereafter  licensed  by  the  commissioners  for  regulating  and  licensing  hackney  coaches, 
chariots  and  chairs,  and  which  stood  for  hire  according  to  the  statutes  and  bye-laws 
made  fot  (hose  puipotes,)  it  shall  be  lawful  for  persons  appointed  by  the  commis- 
sioners, or  trustees  or  other  persons  having  the  control  of  the  pavements  in  any  paro* 
chial  or  other  districts,  without  any  warrant  or  other  authority  than  this  act,  to  seize 
such  coach,  ficc."  By  sect.  137  it  is  declared  that  the  powers  conferred  by  this  act  on 
commissioners  and  trustees  extend  to  vestrymen  and  others  having  the  control  of  the 
pavements.  Piaintiflf  was  the  licensed  proprietor  of  a  cabriolet  and  horse,  which  were 
standio|p  for  hire  at  a  stand  prohibited  by  the  rules  and  regulations  for  the  standing  of 
hackney  coaches  in  Oxford  Street,  set  forth  and  ordered  by  the  vestrymen  of  St.  Mary- 
kboqe,  who  have  the  control  of  the  pavements  in  that  parish.  The  defendants,  acting 
under  the  employment  of  the  vestrymen,  seized  the  cabriolet  and  horse  :<*Held,  that 
by  virtue  of  the  provisions  of  these  acts  they  were  justified  in  so  doing. 
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18S7.  previous  to  the  seizure  uotice  was  duly  given  to  the  plain- 
tiff  to  remove  his  cab  and  horse,  according  to  57  Geo.  3, 
c*  xxiK,  (local,  commonly  called  Michael  Angelo  Taylor's 
Williams  Act,)  s.  65,  That  the  vestrymen  of  St.  Marylebone  have 
the  control  of  the  pavements  in  that  parish ;  that  the  de- 
fendants were  in  their  employ.  That  the  cabriolet  and 
horse  were  not  standing  during  the  necessary  time  of  taking 
up  or  setting  down  any  fare,  or  waiting  for  passengers  by 
whom  they  had  been  actually  hired,  or  for  the  purpose  of 
harnessing  or  unharnessing  the  same  from  the  said  cabrio- 
let. The  defendants  pleaded  the  general  issue  under  the 
local  act. 

The  case  proceeded  as  follows*  That  by  the  35  Geo.5, 
c.  Ixxiii.  (local),  certain  vestrymen  are  appointed  for  the 
management  of  divers  matters  in  the  parish  of  St.  Maiyle- 
bone,  and  amongst  other  things  for  paving,  repairing, 
cleansing^  and  lighting  the  said  parish ;  and  by  sect.  95  of 
that  act  it  is  enacted  as  follows: — ''And  whereas  both 
hackney  coachmen  and  hackney  chairmen  frequently  take 
their  stands  with  their  coaches  and  chairs  in  such  parts  of 
a  square  or  street  as  to  cause  great  obstructions  both  oo 
the  carriage  and  foot  way,  be  it  therefore  enacted,  that  from 
and  after  the  5th  day  of  June  (1795),  the  said  vestrymen 
may  direct  and  regulate  such  stands  as  they  shall,  in  their 
discretion,  think  proper,  within  the  limits  aforesaid ;  and  if 
any  hackney  chairman  or  hackney  coachman  shall  not  com- 
ply with  such  regulations,  he  or  they  shall  forfeit  and  pay 
the  sum  of  ten  shillings  for  every  such  offence/'  That  in 
pursuance  of  the  above  enactment,  the  vestry,  on  the  29th 
August,  18S5,  duly  made  certain  regulations  respecting 
hackney  coach  stands  within  their  jurisdiction,  by  which 
regulations,  amongst  other  things,  they  directed  that  no 
hackney  coaches  should  be  allowed  to  stand  for  hire  in 
certain  parts  of  Oxford  Street  therein  specified.  The  de- 
fendants contend,  that  the  vestry  having  made  the  foregoing 
regulationsp  and  the  plaintiff  having,  after  the  making 
thereof,  placed  his  cab  and  horse  in  a  part  of  Oxford  Street 
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contrary  thereto,  they  were  justified  in  seizing  the  same  by  1887. 
virtue  of  the  local  act,  S5  Geo.  3,  c.  Ixziii.,  and  the  Street  phqst 
Act,  57  Geo.  3,  c.  xm.  s.  65.    The  plaintiff  contends  that  v. 

the  acts  in  question  did  not  give  the  defendants  any  such  ^^  another. 
authority :  That  35  Geo.  3,  c.  Ixxiii.  s.  95,  duly  authorized 
the  plaintiff  being  summoned  and  fined  ten  shillings,  if  that 
section  is  not  in  effect  repealed :  That  57  Geo.  3,  c.  xxix. 
8.  65,  excepts  hackney  coaches  from  the  operation  of  that 
act:  That  the  General  Hackney  Coach  Act,  1  8c  2  IVilL  4, 
c.  22,  gives  a  right  for  hackney  coaches  and  cabriolets  to 
stand  in  any  part  of  the  public  highway  in  the  county  of 
Middlesex :  That  35  Geo.  3,  c.  Ixxiii.  s.  95,  is  virtually 
repealed  by  the  General  Hackney  Coach  Act,  and  that 
therefore  the  right  to  make  the  regulation  ceased  on  the 
passing  of  that  act ;  and  that  the  local  act  does  not  apply 
to  cabriolets.  The  question  therefore  for  the  opinion  of 
the  Court  is,  whether,  under  the  acts  in  question,  the  de* 
fendants  had  the  right  to  seize  the  plaintiff's  cabriolet  and 
horse.  If  the  Court  should  be  of  opinion  that  the  defend- 
ants had  not  the  right  contended  for  by  them,  the  verdict 
to  stand :  if  otherwise,  then  a  verdict  to  be  entered  for  de- 
fendants (a). 


(a)  I1ie  following  are  the  sta- 
totes  referred  to  in  this  case: 

35  Geo.  3,  c.  Ixxiii.  (local  act,) 
whereby  certain  vestrymen  are  ap- 
pointed for  the  management  of 
divers  matters  in  the  parish  of  St. 
Marylebone,  in  the  county  of  Mid- 
dlesex; and  amongst  other  things, 
for  paving,  cleansing,  repairing, 
and  lighting  the  said  parish. 

Sect.  95.    See  the  case,  p.  476. 

55  Geo.  3,  c.  159  (public  act). 

Sect.  4.  That  it  shall  be  lawful 
for  the  commissioners  for  licensing 
and  regulating  hackney  coaches, 
bj  and  with  the  approbation  and 
direction  b  writing  of  the  Lords 


Commissioners  of  his  Majesty's 
Treasury,  or  any  three  or  more  of 
them,  and  they  are  hereby  autho- 
rized and  empowered,  under  their 
hands  and  seals,  to  licence  such 
number  of  carriages  tanth  two 
wheelsj  and  drawn  by  one  honCf  as 
shall  be  specified  in  any  such  ap> 
probation  or  direction  as  aforesaid, 
and  the  owners  and  drivers  of  such 
two-wheeled  carriages  shall  be 
chargeable  and  chaiged  with  the 
like  sum  for  licences  as  are  now 
payable  for  licences  for  hackney 
coaches,  and  shall  be  entitled  to 
demand,  take,  and  receive  two* 
thirds  of  the  fares  established  by 
law  for  hackney  coaches  and  cha- 
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CASES  IN  THE  dUUV  S  BENCH« 
Tlie  case  w««  argued  id  Trinity  term  (a),  bj 

Sir  J.  Campbell  A»G.«  for  the  plaintiff.  The  defendants 
rely  on  the  local  act,  which  gives  the  vestiy  of  St.  Maryle- 
bope  certain  powers  with  respect  to  hackney  coach  stands 

(o)  Friday,  June  0th,  before  Lord  Denman  C.  J.,  UttUdakj  PatUtn 
and  Williami,  J». 


riots:  and  no  owner  or  driver  of 
any  such  two-wheeled  carriage 
shall  be  compellable  to  carry  more 
than  two  peraons;  and  all  orders, 
rulesy  regulations,  bye-laws,  penal- 
ties, forfeitures,  clauses,  provisions, 
matters  and  things,  contained  in 
any  act  of  parliament  relating  to 
hackney  coaches  or  chariots,  in 
the  cities  of  London  and  West- 
minster, shall  extend  and  apply  to, 
and  be  put  in  force,  in  relation  to 
all  such  licansed  carriages,  and  the 
owners  and  drivers  thereof,  and  to 
all  persons  using  the  same. 

57  Geo.  3,  c.  xiis.  (local  act, 
commonly  called  the  Street  Act, 
or  Michael  Angelo  Taylor's  Act). 

SecL  65.  That  if  any  person  or 
persons  at  any  time  hereafter  shall 
....  set  out,  lay,  or  place,  or  cause 
or  procure,  permit  or  suffer  to  be 
set  out,  laid,  or  placed,  any  coach, 
cart,  wain,  waggon,  dray,  wheel- 
barrow, hand-barrow,  sledge,  truck, 
or  other  carriage,  upon  any  of 
the  said  carriage  wa^s  (except  such 
coachetf  ckariod,  and  chairs,  as 
have  been  or  shall  be  hereafter 
licensed  by  the  commissioners  for 
regulating  and  licensing  hackney 
coaches,  chariots  and  chairs,  and 
which  itandfor  hire,  according  to 
the  itaiuies  and  bye-Umt  made  for 
thou  purpotetyf  and  also  except 


for  the  necessary  time  of  load- 
ing or  unloading  any  cart,  wain, 
waggon,  dray,  sledge,  crack,  or 
other  carriage  and  taking  up  or 
setting  down  any  fare,  or  waitii^ 
for  passengers  when  actually  hired, 
or  harnessing  or  unharnessing  the 
horses,  &&  • .  •  and  shall  noc  itt- 
ooediately  remove  all  or  any  sack 
matters  or  things,  being  tbeiennto 
required  by  any  surveyor  or  sur- 
veyors of  pavements,  or  by  any 
other  person  or  persons  employed 
or  appointed  by  the  commissiooen, 
trustees,  or  other  permmt,  hamug 
the  eonirol  of  the  paoements  m 
any  parochial  or  olhor  ditirioti  •  •  • 
then  and  in  every  such  case  it  shall 
and  may  be  lawful  to  and  for  aoj 
justice  of  the  peace  for  the  citjr, 
borough,  or  county,  wherein  the 
said  parochial  or  other  district 
may  be  situate,  and  he  is  hereby 
required,  upon  complaint  made  to 
him  by  any  one  or  more  credible 
witness  or  witnesses  upon  oath, 
to  issue  a  summons,  requiring  tlie 
person  or  persons  accused  of  such 
offence,  or  the  owner  or  owners  of 
the  coaches,  &c.  which  shall  be  so 
set  out  or  placed,  exposed  or  set 
out,  or  the  master  or  masters  of 
the  person  or  persons  by  whose 
servants,  or  by  the  person  or  per- 
sons employed,  by  whom  soch 
oflence  shall  have  been  oommitted, 
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within  the  parish.  In  the  first  place,  that  act  does  not 
apply  to  cabriolets.  Cabriolets  were  first  licensed  by  55 
Crto.  3,  c.  159.  They  are  therefore  within  the  term  '•  hack- 
ney carriages"  in  the  Street  Act,  57  Geo.  8,  c.  xxis.;  but 
Dot  in  the  Marylebone  local  act.  Next^  it  gives  no  power 
to  seize,  but  directs  a  specific  mode  of  proceeding.  They 
cannot  therefore  justify,  unless  they  can  bring  themselves 


189r. 


to  appsar  before  him,  or  before 
any  other  justice  of  the  peace,  &d, 
• .  •  and  if  the  person  or  persons 
so  offending  shall  be  convicted  of 
any  or  either  of  the  offences  afore* 
said ...  he,  she  or  they,  who  shall 
be  so  convicted,  and  the  owner  or 
owners  &c.,  and  the  master  or 
masten,  employer  or  employers  of 
the  person  or  persons  so  ofiending, 
shall  forfeit  and  pay  for  the  first 
oflenoe  die  sum  of  40i»,  and  for 
the  second  and  every  subsequent 
oflSsnce,  any  snm  not  exceeding  5/. 
.  . .  And  also  that  not  only  shall 
such  penalties  become  payable  and 
to  be  recovered,  but  that  it  shall 
and  may  be  lawful  to  and  for  any 
person  or  persons  appointed  or  to 
be  appointed  by  the  said  commis- 
sionenor  trustees,  or  other  penom 
ai  ttfamMffor  that  purpatef  with- 
out any  warrant  or  other  authority 
than  this  act,  to  seise  any  such 
coach,  &c.  •  . .  and  the  same  shall 
be  kept  and  deuined  until  such 
owner.  Ice.  shall  cause  to  be  paid 
the  said  penalty,  together  with  the 
charges  for  taking  and  removing 
the  same. 

Sect.  137  pmvides  that  the 
poweii  oonferred  on  commission- 
ets  and  trustees,  shall  belong  to 
Wflf3fiiwff,  committees,  courts,  and 
all  other  persons  having  the  oon^ 
trol  of  the  pavements. 


FaosT 

V. 
WlI*LIAMS 

and  another. 


1  &  3  Wai.  4,  c.  sa  (commonly 
called  the  Hackney  Coach  Act). 

Sect.  4.  And  be  it  enacted,  that 
every  carriage  with  two  or  more 
wheels^  which  shall  be  used  for  the 
purpose  of  standing  or  plying  for 
hire  M  any  pubUe  itrtei  or  road,  ai 
any  place  within  the  distance  of 
five  miles  from  the  General  Post 
Office,  in  the  city  of  London,  what- 
ever may  be  the  form  or  construe* 
tion  of  such  carriage,  or  tlie  num* 
ber  of  persons  which  the  same  shall 
be  calculated  to  convey,  or  the 
number  of  persons  which  the  same 
shall  be  drawn,  shall  be  deemed 
and  taken  to  be  a  hackney  carriage 
within  the  meaning  of  thb  act; 
and  in  all  proceedings  at  law  or 
otherwise,  and  upon  all  occasions 
whatsoever,  it  shall  be  sufficient  to 
describe  any  such  carriage  as  afore* 
said  by  the  term  **  hackney  car- 
riage/'without  further  or  otherwise 
describing  the  same:  Provided  al- 
ways, that  nothing  in  this  act  con- 
tained shall  extend  to  any  stage 
coach  used  for  the  purpose  of 
standing  or  plying  for  passengers, 
to  be  carried  for  hire  at  separate 
fares,  and  being  duly  licensed  by 
the  commissioners  of  stamps  for 
the  purpose,  and  having  thereon 
the  proper  numbered  plates  r^ 
quirsd  by  law  to  be  placed  on  such 
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within  Michael  Aiigelo  Taylor's  Act,  57  Geo.  3,  c.  xxix. 
88.  63  and  137.  The  words  of  that  act  are  undoubtedly 
larger,  and  include  carriages.  But  sect.  65  applies  only  to 
cases  where  coaches  or  carriages  are  standing  contrary  to 


Sect.  7.  And  be  it  enacted,  that 
any  two  of  the  commissioners  of 
stamps,  or  any  person  duly  autho- 
rized by  the  said  commissioners, 
shall  grant  licences  under  their  or 
his  hands  or  hand,  upon  the  terms 
and  conditions  and  in  the  manner 
hereinafter  mentioned,  to  keep, 
use,  employ  and  let  to  hire  any 
hackney  carriage  at  any  place  with- 
in the  distance  of  ^^ii  miles  from 
the  General  Post  Office  in  the  city 
of  London ;  and  the  said  commis- 
sioners, or  the  person  so  authorized 
to  grant  such  licences  as  aforesaid, 
shall,  at  the  time  of  granting  every 
such  licence,  and  at  all  other  times 
when  necessary,  grant  to  the  per- 
sons applying  for  such  licences 
respectively  a  numbered  plate,  to 
be  fixed  upon  every  such  hackney 
carriage  in  the  manner  hereinafter 
mentioned,  upon  which  said  plate 
there  shall  be  painted  a  number 
corresponding  with  the  number 
which  shall  be  inserted  in  such  li- 
cence, together  with  such  device 
as  the  said  commissioners  shall 
think  fit  to  cause  to  be  painted  on 
every  such  plate ;  and  such  plate 
shall  be  known  and  distinguished 
from  other  plates,  required  by  this 
act  to  be  fixed  upon  hackney  cai^ 
riages,  by  the  name  of  the  Stamp 
Office  Plate. 

Sect.  SO.  And  be  it  enacted, 
that  it  shall  be  lawful  for  any  two 
of  the  commissioners  of  stamps  to 
grant  licences,  under  their  hands, 
to  such  persons  as  they  shall  think 
fit  and  proper  to  act  as  watermen 


or  assistants  to  the  drivers  of  hack- 
ney carriages,  at  the  standings  or 
places  of  resort  where  hackney 
carriages  usually  stand  or  plj  for 
hire,  which  said  licence  shall  be 
granted  in  such  form  as  the  sud 
commissioners  shall  think  fit;  and 
every  such  licence  shall  be  dated 
on  the  day  on  which  the  same  shall 
be  granted,  and  shall  specify  the 
true  Christian  name  and  suraame, 
and  place  of  abode,  of  the  person 
to  whom  the  same  shall  be  granted, 
and  shall  specify  the  standing  or 
place  of  resort  at  which  he  shall 
be  thereby  authorized  to  aa  as 
such  waterman  or  assistant  as 
aforesaid;  and  as  often  as  such 
waterman  or  assistant  as  aforesaid 
shall  change  his  place  of  abode, 
notice  in  writing  of  such  change, 
signed  by  such  waterman  or  as- 
sistant, shall  forthwith  be  given  to 
the  proper  officer,  at  the  head 
office  for  stamps  in  Westminster, 
and  the  licence  of  such  waterman 
or  assistant  shall  at  the  same  time 
be  produced  to  such  officer,  who 
shall  indorse  thereon  and  sign  a 
memorandum  of  such  notice,  or  io 
default  thereof  such  licence  shall 
be  void;  and  if  any  person  shall 
act  as  such  waterman  or  assistant 
as  aforesaid,  at  any  such  standing 
or  place  of  resort  as  aforesaid, 
without  first  having  duly  obtained 
and  having  in  force  n  licence  fixMn 
the  commissioners  of  stamps,  au- 
thorizing him  in  that  behalf,  be 
shall  forfeit  forty  shillings. 
Sect.  35.  And  be  it  enacted, 
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law;  it  excepts  carriages  which  are  standing  on  a  place 
licensed  by  the  commissioners.  If  not  within  the  enacting 
part  of  the  section,  then  the  case  is  clearly  within  the  ex- 
ception  contained  in  it.    And  this  act  likewise  directs  a 
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that  every  hackney  carriage  which 
shall  be  found  standing  tn  any 
street  or  places  and  having  thereon 
any  of  the  numbered  plates  re- 
quired by  this  act  to  be  fixed  on 
hackney  carriages,  shall,  unless  ac- 
tually hired,  be  deemed  to  be  plying 
for  hire,  although  such  hackney 
carriage  shall  not  be  in  any  stand- 
ing or  place  usually  appropriated 
for  the  purpose  of  hackney  car- 
riages standing  or  plying  for  hire; 
and  the  driver  of  every  such  hack- 
ney carriagej  which  shall  not  be 
actually  hired,  shall  be  obliged 
and  compellable  to  go  with  any 
person  desirous  of  hiring  such 
hackney  carriage;  and  upon  the 
bearing  of  any  complaint  against 
the  driver  of  any  such  hackney 
carriage  for  any  such  refusal,  such 
driver  shall  be  obliged  to  adduce 
evidence  of  having  been  and  of 
being  actually  hired  at  the  time  of 
such  refusal,  and  in  case  such 
driver  shall  fail  to  produce  suffi- 
cient evidence  of  having  been  and 
of  being  so  hired  as  aforesaid,  he 
shall  forfeit  forty  shillings. 

Sect.  37.  And  be  it  enacted, 
that  it  shall  be  lawful  for  the  pro- 
prietor or  driver  of  any  hackney 
carriage,  which  shall  be  licensed 
under  the  authority  of  this  act,  to 
stand  and  ply  for  hire  with  such 
carriage,  and  to  drive  the  same 
on  the  Lord's  day,  any  former  act 
or  acts  to  the  contrary  notwith- 
standing; and  that  such  proprietor 
or  driver,  who  shall  so  stand  or 
ply  for  hire  as  aforesaid,  shall  be 


Fbost 

V. 

Williams 
and  another. 


liable  and  compellable  to  do  the 
like  work  on  the  Lord's  day  as 
such  proprietor  or  driver  is,  by 
this  act,  liable  or  compellable  to 
do  on  any  other  day  of  the  week. 
Sect.  51.  And  be  it  enacted, 
that  if  any  proprietor  or  driver  of 
any  hackney  carriage  shall  stand 
or  ply  for  hire  with  such  hackney 
carriage,  or  suffer  the  same  to 
stand  across  any  street,  or  com- 
mon passage  or  alley,  or  alongside 
of  any  other  hackney  carriage,  or 
two  in  a  breadth,  or  within  eight 
feet  of  the  curb-stone  of  the  pave- 
ment in  any  such  street,  or  com- 
mon passage  or  alley ;  or  if  any 
such  proprietor  or  driver,  or  any 
waterman  or  other  person,  shall 
feed  the  horses  of  or  belonging  to 
any  hackney  carriage,  in  any  street, 
road  or  common  passage,  save 
only  with  corn  out  of  a  bag,  or 
with  hay  which  he  shall  hold  or 
deliver  with  his  hands ;  or  if  the 
driver  of  any  hackney  carriage 
shall  refuse  to  give  way,  if  he  con- 
veniently can,  to  any  private  coach 
or  other  carriage,  or  shall  obstruct 
or  hinder  the  driver  of  any  other 
hackney  carriage  in  taking  up  or 
setting  down  any  person  into  or 
from  such  other  hackney  carriage ; 
or  if  any  such  proprietor  or  driver 
shall  wrongfully,  in  a  forcible  or 
clandestine  manner,  take  away  the 
fare  from  any  other  such  proprie- 
tor or  driver,  who,  in  the  judg- 
ment of  any  justice  of  the  peace, 
before  whom  any  complaint  of 
such  ofience  shall  be  heard,  shall 
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specific  mode  of  proceeding,  viz.  to  lay  an  informatioti 
before  a  magistrate  previous  to  a  seizure.  If  therefore 
ibejr  seek  to  justify  under  this  act,  they  should  have  gone 
before  a  magistrate  in  the  first  instance.  But  the  General 
Hackney  Coach  Act,  1  8c  2  Will.  4,  c.  22,  repeals  both  the 
former  statutes.  It  substitutes  the  commissioners  of  stamps 
for  the  old  body  of  commissioners  of  hackney  coaches^  and 
appears  to  give  an  unlimited  right  to  carriages  licensed  by 
them.  Several  of  its  sections  imply  that  such  carriages 
may  ply  for  hire  in  any  street  whatever,  or,  at  the  least,  on 
any  stand  licensed  by  them.  See  especially  seists*  4  and  7. 
Sect.  30  gives  a  general  power  to  license  watermen^  and 
consequently  to  license  stands  also.  Sect.  35  enacts  that 
every  hackney  carriage  found  standing  in  any  street  or 
place  shall  be  deemed  to  be  plying  for  hire.  Sect.  37  sup- 
ports the  same  view.  Sect.  51  speaks  of  hackney  carriages 
standing  within  eight  feet  of  the  curb-stone  in  any  street  or 
alley.  Sect.  54  is  material :  it  empowers  the  authorities  of 
the  city  of  London  to  appoint  stands,  and  regulate  the 
number  of  hackney  carriages  within  that  city  and  the  ho- 

appear  to  be  fairly  CDtitled  to  and  daring  which  they  may  stand 
such  fare ;  every  such  proprietor,  and  ply  for  hire,  and  such  othar 
driver,  waterman,  or  other  person  orders  and  regulations  for  the 
so  offending,  shall  forfeit  twenty  better  ordering  and  regulating  the 
shillings.  said  hackney  carriages,  and  the 
Sect.  54.  And  be  it  further  drivers  or  other  the  person  or 
enacted,  that  it  shall  be  lawful  for  persons  having  the  maaageroent 
the  court  of  mayor  and  aldermen  thereof  respectively,  as  to  the  said 
of  the  city  of  London,  from  time  court  of  mayor  and  aldermen  shall 
to  time,  to  appoint  proper  places  seem  proper;  add  from  time  to 
in  the  said  city  of  London  and  time  to  alter,  amend  or  repeal 
liberties  thereof,  and  in  the  bo-  such  rules,  orders  and  regulations, 
rough  of  Southwark,  where  hack-  and  to  make  others  in  the  room 
ney  coaches  may  stand  and  ply  thereof.'^  Forfeiture  of  penalty, 
for  hire,  and  to  make  such  orders  not  exceeding  5/.,  by  drivers  or 
for  regulating  the  number  of  such  persons  having  management  of 
hackney  coaches  to  stand  in  such  hackney  carriages,  who  may  con- 
places  respectively,  and  the  dis-  travene  such  rules,  orders  and  re- 
tances  at  which  they  shall  stand  gulations. 
from  each  other,  and  the  times  at 
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rough  of  Soothwark.     It  shews  therefore  that,  without  1887. 

being  so  specially  empoweredi  those  authorities  could  not  **^^^ 

do  so.    The  vestry  of  Marylebone,  not  being  specially  em-  9. 

powered  in  like  manner,  cannot  therefore  do  so:    their  -.^"'^".jjjy 
former  powers  are  taken  away  by  the  act,  and  no  fresh 
powers  are  conferred  upon  them. 

M.  D.  Hill,  for  the  defendants.  The  attempt  on  the 
other  side  is  to  shew  that  a  series  of  substantive  enactments 
is  repealed  by  implication.  The  Street  Act,  57  Geo.  3,  c.  axix. 
gave  the  vestrymen  a  general  power  to  remove  all  carriages, 
limited  by  certain  exceptions.  The  plaintiff  must  there- 
fore shew  either  that  the  Street  Act  is  repealed,  or  that  he 
is  within  the  exception  in  sect.  65  in  favour  of  coaches, 
chariots  and  chairs  doily  licensed,  and  ^*  which  stand  for  hire 
according  to  the  statutes  and  bye-laws  made  for  those  pur- 
poses." Now  cabriolets  are  included  in  the  general  word 
carriage  in  the  enacting  part  of  the  section ;  but  not  within 
'' coaches,  chariots  or  chairs,"  as  mentioned  in  the  exception* 
Again:  even  if  within  the  benefit  of  the  exception,  the  ca* 
briolet  must  both  be  "duly  licensed,"  and  ''standing  in  obe- 
dience to  statutes  and  bye-laws.*'  If  then  the  vestry  have  the 
power  (by  the  Street  Act  confirming  their  local  act)  to  direct 
and  regulate  stands  for  all  hackney  carriages,  the  cabriolet 
in  question  was  not  standing  "  in  obedience  to  statutes  and 
bye-laws*"  Either  way,  therefore,  the  defendants  are  justi- 
fied. With  respect  to  the  validity  of  the  mode  of  proceed- 
ing, that  question  is  not  raised  by  the  special  case.  It  does 
not  appear  from  that  case  whether  there  was  or  was  not  a 
conviction  before  a  magistrate  previously  to  the  seizure. 
Rex  V.  Rawlimon  {a)  shews  that  where  commissioners  of 
pavements  bad,  by  an  act  of  parliament,  power  to  "  direct 
and  regulate  hackney  coach  stands,"  they  had  a  power  to 
remove  coach  stands:  and  the  words  in  the  St«  Marylebone 
local  act  are  stronger.  Then,  as  to  the  last  question  raisedi 
It  is  not  clear,  in  the  first  place,  that  the  parishes  of 

(a)  6  B.  &  C.  23;  .S.  C.  9  D.  &  R.  7. 
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ShPtbcrat  and  Muryleboae  are  wkbin  the  liiiiitiih^iitifltoed 
ioitlie  .Hackney  Coack  Act :  ihey  are  not  in  the  biib  «f 
SDortalitjr.  Next^  the  loeal  ad  in  question  is  not  itiGhidad 
among  those  which  are  repealed  eipressly  by  sectb  1  loSAe 
Hackney  Coach  Act.  Nor  ia  it  repealed  by  lair  inpUoatioD. 
Sect«4  does  not  give  an  unlimited  power  to  ply :  it  oolf  «iid« 
tains  a  definition  of  a  hackney  carriage.  Sect.  7  merely  gives 
a  genera]  power  of  licensing  carriages  to  the  commissioams. 
Sect.  30  cannot  be  extended  to  give  a  general  power  to 
license  stands*  Sect.  35  does  not  recogniaee  an  unlimited 
power  in  hackney  coachmen  to  ply  wherever  they  please : 
it  merely  prevents  the  question*  whether  they  are  plying  or 
not,  from  being  raised  between  them  and  their  cuttoaoers. 
Sect  51  is  a  prohibitory,  and  not  ati  enabling  clause. 
Sect.  54  may  have  been  introduced  ex  abundanii  camteia; 
and,  in  conclusion,  it  cannot  surely  be  contended  that 
drivers  may  establish  themselves  wherever  they  please,  ex- 
cept in  London  and  Southwark,  provided  they  are  not 
within  eight  feet  of  the  curb-stone,  and  that  all  local  ads 
whatever  are  repealed,  although  not  named. 

Sir  J.  Campbell  A.G.,  in  reply.  St.  Panoras  and  Mary- 
lebone  are  included  in  the  first  section  of  the  HaobMy 
Coach  Act,  uudei*  the  word  "  suburbs."  It  is  clear  .from 
the  expressions  contained  in  so  many  sections  of  that  act| 
that  there  was  an  intention  to  repeal  all  regulaAioBS  re- 
specting confinement  to  particular  stands.  And  secL  54 
shews,  that  in  the  opinion  of  the  law  officers  of  the  oily 
(whose  duty  it  is  to  watch  bills  in  their  passage  through 
parliament,  and  to  take  notice  of  any  clauses  whidr  may 
trench  on  the  privilege  of  the  cifyX  nnder  the  gennral  pro- 
visions of  the  act|  hackney  carriages  might  have  oircviatad 
anywhere  within  its  limits,  and  that  prior  acts  respectiog 
the  city  were  repealed.  They  therefore  procured*  the 
introduction  of  this  section  to  give  the  city. authorities  the 
requisite  power. 

Ciir.  adv.  tult. 
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Lord  Demman  C.  J.  in  this  term  delivered  the  judgment      •  18S7. 
of  the  Court. — ^The  question  stated  for  the  consideration      ^^^^ 
of  the  Court  in  this  case«  depends  upon  the  construction  of  v. 

several  acts  of  parliaroent«  which  were  passed  at  different  ^'^^*^{f* 
times  and  for  different  purposes,  and  not  in  pari  materia,  nor 
connected  with  each  other.  The  first  act  is  the  35  Geo.  3, 
€•  kxiii,  by  the  95th  section  of  which  the  vestrymen  of  the 
parish  of  St.  Marylebone.were  empowered  to  direct  and 
regulate  such  stands  for  hackney  coaches  and  chairs,  as  they 
ID  their  discretion  should  think  proper,  within  their  limits; 
and  the  penalty  for  not  complying  with  their  regulations 
was  40s.  At  that  time  the  statute  9  Anne,  c.  23,  was  in 
force,  which  (s.  16)  authorized  the  commissioners  of  hackney 
coaches  to  make  bye-laws  for  their  regulation,  and  many 
other  general  acts  respecting  hackney  coaches  had  been 
subsequently  passed. 

This  Court  decided  in  the  case  of  The  King  v.  Rawlins 
ian{a),  that  vestrymen,  under  a  precisely  similar  local  act, 
might  not  only  regulate  the  conduct  of  hackney  coachmen 
at  the  stands,  but  might  appoint  and  limit  the  number  and 
locality  of  the  stands  within  the  limits  of  their  act. 

The  55  Geo.  S,  c.  159«  which  first  established  carriages 
with  two  wheels,  and  drawn  by  one  horse,  puts  them  in  all 
respects  upon  the  same  footing  as  hackney  coaches,  and 
(s.  4)  expressly  enacts  that  all  laws  and  statutes  applicable 
to  the  one  class  shall  be  equally  so  to  the  other.  The  recent 
statute  1  &  2  Will,  4,  c.  22,  has  repealed  the  9  Anne,  but 
has  not  in  direct  terms  repealed  the  35  Geo.  3,  nor  do  we 
find  any  of  its  provisions  to  be  inconsistent  with  that  act. 
Without,  therefore,  giving  any  opinion  whether  the  statute 
1  &  2  Will.  4,  in  general  authorizes  hackney  carriages  to 
ply  wherever  their  drivers  please,  or  whether  the  commis- 
sioners have  any  general  power  to  appoint  stands,  as  they 
certainly  have  to  licence  watermen  to  particular  stands,  we 
think  that  the  power  of  the  vestrymen,  under  the  35  Geo.  3, 

(a)  6  B.  &  C.  83;  &  C.  9  D.  &  R.  7. 
VOL.  II.  L  L 
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18S7.        is  not  superseded,  and  that  they  had  fall  authority  to  make 

^'^l^'^*"^       the  regulation,  by  which  the  use  of  the  stand  in  question 

V.  was  prohibited.     The  plaintiff  therefore  was  wrong  in 

Williams     using  that  Stand,  and  no  doubt  became  liable  to  the  penalty 
and  another.  o  »  .       . 

of  405.  under  the  35  Geo.  3.     But  the  question  is,  whether 

the  defendants  were  authorized  to  seize  the  plaintiff's  cabrio- 
let on  that  account.  The  ^7  Geo.  3,  c.  xxix,  of  local  and 
personal  acts,  sect.  65,  enacts  "  that  if  any  person  shall  set, 
lay,  or  place  any  coach  or  other  carriage  upon  any  of  the 
said  carriage  ways  (except  such  coaches,  chariots  or  chairs, 
as  have  been  or  shall  be  hereafter  licensed  by  the  commis- 
sioners for  regulating  and  licensing  hackney  coaches,  cha- 
riots and  chairs,  and  which  stand  for  hire,  according  to  the 
statutes  and  bye-laws  made  for  those  purposes),  and  shall 
neglect  to  remove  them  when  required  by  the  proper  offi- 
cers, those  officers  may  seize  them." 

The  defendants  are  the  proper  officers,  and  though  some 
doubt  was  raised  in  the  course  of  the  argument  as  to  the 
necessity  of  a  conviction,  and  as  to  the  manner  in  Which 
the  cabriolet  in  question  Was  dealt  with,  we  think  that  the 
question  before  us  turns  only  upon  the  legality  of  the  origi- 
nal selzurci  and  is  purely  a  question  as  to  the  construction 
of  the  above  clause  in  the  57  Geo.  3. 

It  is  argued  that  a  cabriolet  is  not  within  the  exception 
in  this  clause,  although  it  is  a  carriage  within  the  enacting 
part  of  the  clause.  It  is  said  that  the  55  Geo,  i  had  been 
in  operation  two  years  when  the  57  Geo.  3  was  passed,  and 
that  if  cabriolets  had  been  intended  to  be  included  in  the 
exception,  the  word  "  carriages"  would  have  been  used, 
and  not  merely  ''  coaches  and  chariots."  We  should  be 
sorry  to  find  ourselves  forced  to  adopt  such  construction, 
owing  to  (what  we  must  consider  to  be)  the  accidental 
omission  of  a  word.  But  we  do  not  feel  obliged  to  give 
any  positive  opinion  on  the  subject.  For  the  purposes  of 
the  present  case,  we  will  assume  that  a  cabriolet  is  within 
the  exception,  or  suppose  that  a  hackney  coach  had  been 
seizedi  still  it  must  be  one  which  stands  for  hire,  accord- 
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tag  to  the  statutes  and  bye-laws  made  for  those  purposes. 
We  think  the  exception  applies  not  to  all  carriages  placed 
under  certain  jurisdictions,  but  to  such  only  as  are  actually  9. 

conforming  to  the  lawful  regulations.  Now  the  cabriolet  ^^'^notbcr, 
in  question  stood  for  hire  contrary  to  the  regulation  of  the 
vestrymen,  legally  made  under  S5  Oeo.  S,  and  of  which  the 
plaintiff  had  notice.  Is  then  that  regulation  a  bye-law 
within  the  meaning  of  the  exception  ?  It  is  to  be  observed, 
that  at  the  time  when  the  57  Oeo.  S  was  passed,  ikke^Anne, 
c.  23,  was  in  force,  which  speaks  of  bye^laws  to  be  made 
by  the  commissioners  for  hackney  coaches,  and  to  be 
approved  of  by  the  Lord  Chancellor,  the  Chief  Justice,  and 
Chief  Baron.  Probably  those  were  the  bye-laws  in  the 
immediate  contemplation  of  the  legislature^  and  the  case 
above  referred  to  of  Tke  King  v.  Rawlinson  (a),  does  not 
shew  that  this  regulation  of  the  vestrymen  can  be  treated 
as  a  bye-law.  Still,  as  the  vestrymen  had,  by  statute  35 
Geo.  3,  power  to  direct  at  what  places  coaches  and  cabrio* 
lets  should  stand  for  hire,  in  the  parish  of  St.  Marylebone; 
and  as  the  right  of  hackney  coaches  and  cabriolets  to  stand 
for  hire  anywhere  in  the  streets  arises  from  statute  law,  not 
inconsistent  with  the  statutable  regulation  of  the  vestrymen, 
it  seems  impossible  to  say  that  a  cabriolet  standing  for  hire 
in  a  place  prohibited  by  that  regulation,  %oas  standing  for 
hire  according  to  the  statutes  made  for  those  purposes.  It 
follows  that  the  cabriolet  in  question  was  not  protected  by 
the  exception  in  the  statute  57  Geo.  3,  even  supposing  the 
words  of  that  exception  to  extend  to  cabriolets,  and  sup- 
posing the  regulation  of  the  vestrymen  not  to  be  a  bye-law  . 
within  the  same  exception.  It  was  therefore  liable  to 
seizure,  and  a  verdict  must  be  entered  for  the  defendants. 

Judgment  for  the  defendants. 

(fl)  C  B.  &  C.  23;  S.  C.  9  D.  &  R.  7. 
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PiCKARD  v.  Sears  and  another  (a). 

Goods  in  the    T ROVER  for  machinery.    Pleas;  1.  Not  guilty.  fi.That 

posttttion  oi  . 

A.  were  seized  the  plaintiff  was  not  possessed  as  of  his  own  property,  &€. 

irtl^Sie  ^'  *®  ^""^  ^^^^^^  ^^^  Dewmin  C.  J.,  at  the  sittings 
were  in  the  in  London  after  Trinity  temi,  1835,  it  appeared  that  the 
sheriff^he  ^  ^  goods  in  question  bad  been  in  the  possession  of  a  person 
plaintiff  came  named  Metcalfey  up  to  the  time  of  their  seizure  by  the 
premises,  but    sheriff  under  a  writ  of  fi.  fa.  issued  in  April  1854,  in  a  suit 

made  no  claim  ^f  Jim  ^^  MtUalfe.  The  sheriff  had  sold  the  goods  to  the 
to  them ;  the  ,      ^  .... 

plaintiff  saw     defendants  m  August,  1834.    The  plaintiff  rested  bis  titk 

tbrSfJld-**    on  a  mortgage  to  him  of  the  goods  by  Metcalfe  of  the  15th 

ant's  attorney  January,  1834.    After  seizure  by  the  sheriff  and  after  sale 

that  he  was  a   ^7  ^^^  ^^  ^^^  defendants,  the  plaintiff  gave  the  defendants 

^ttditoT  oi  A,f  notice  of  this  mortgage  and  demanded  possession  of  the 

state  that  he    goods ;  but  it  appeared  that  after  the  sheriff  had  entered 

^aVo^t'he^'  into  execution  and  whilst  a  sale  was  contemplated,  the 

goods,  or  that  plaintiff  had  come  twice  to  the  premises  of  Metcalfe,  but 

claim  to  t^em   ^^^  gi^fin  no  notice  to  any  one  of  his  claim  on  the  goods. 

and  he  asked    He  also,  in  company  with  Metcalfe,  called  on  Mr.  IfUfi 

advice  as^o      attorney  several  times,  and  stated   that  Metcalfe  was  his 

the  best  courM  creditor  for  500/.,  but  did  not  state  that  he  had  a  mortnge 
to  be  pursued;  ^o  o 

the  attorney,    on  the  goods,  or  that  he  claimed  them  as  his  own,  and  be 

after  giving  consulted  him  as  to  the  best  course  to  be  adopted.  Mr. 
some  advice,  r  *  • 

stated  that  the  HilCs  attorney  advised  the  plaintiff  and  Metcalfe  to  borrow 

fferc^abou'i  to  *  •"""  ^^  money  for  the  purpose  of  paying  off  the  execution 
purchase  the  creditor,  which,  however,  could  not  be  effected :  be  also 
sheriff/  The^,  ^^"^^^"'^^^^  ^^   ^^^  plaintiff  that  the  defendants  were 

defendants       about  to  purchase  the  goods  from  the  sheriff.     It  was  ad- 

naving  pur- 

chased  ac-        mitted  that  the  purchase  by  the  defendants  was  bonft  fide, 

cordingly,  in     ^^  without  notice  of  the  mortgage.     It  was  contended  for 

an  action  ot  "  ^ 

trover  brought  the  defendants,  that  it  should  be  left  to  the  jury  to  say  whe- 

as  bona  fide'  ^^^^  ^^^  '^'^  ^^  ^^^  defendants  had  not  been  nnade  with  the 
mortgagee  of  ,    .     ,  . 

the  goods : (<>)  l^'is  case  was  decided  in  Easter  term  last. 

Held,  that  it 

was  a  question  for  the  jury,  on  an  issue  that  the  plaintiff  was  not  possessed  of  the 
goods,  whether  the  plaintiff  by  his  conduct  had  not  estopped  hiiaaelf  from  dispntitig 
the  sale. 
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concurrence  of  the  plaintiff,  but  the  Lord  Chief  Justice        issr. 
thought  there  was  no  evidence  of  this  fact,  and  in  summing      ^-^v^*^ 
up  to  the  jury,  he  directed  them  to  find  a  verdict  for  the  9. 

plaihtiff  if  they  thought  the  mortgage  a  bonft  fide  transaction.        Sears 
The  counsel  for  the  defendants  then  applied  for  leave  to 
insert  a  plea  of  leave  and  licence,  but  his  lordship  refused, 
and  the  verdict  passed  for  the  plaintiff. 

In  Michaelmas  term,  1835,  Sir  F.  Pollock  obtained  a 
rule  nisi  for  a  new  trial;  against  which, 

Erie  and  Sewell  shewed  cause  in  Hilary  term,  1837  (a). 
The  mortgage  being  found  to  be  bon&  fide,  it  is  clear  that 
the  property  is  in  the  plaintiff,  and  the  goods  seized  and 
sold  are  his  goods,  and  not  Metcalfe's.  This  is  the  only 
question  that  arises  on  the  pleadings.  [Coleridge  J.  If  a 
party  stands  by  and  sees  his  goods  sold  without  making 
any  objection,  it  is  a  strong  fact  for  the  jury.  It  appears 
that  the  plaintiff  was  twice  on  the  premises  after  the 
seizure.]  The  plaintiff  was  not  bound  to  give  notice,  and 
if  his  consent  to  the  sale  is  relied  upon,  it  should  have 
been  pleaded. 

Sir  F*  Pollock  and  Cleasby,  contrj^.  It  is  quite  clear 
that,  the  plaintiff  allowed  the  sale  to  go  on  without  any 
opposition  or  intimation  of  right  to  interfere.  By  so  doing, 
the  defendants  were  entitled  to  suppose  that  if  they  bought, 
the  plaintiff  could  have  no  ground  for  disputing  the  sale. 
The  role  of  law  is,  that  if  parties,  by  their  admissions  or 
conduct^  induce  others  to  engage  in  any  act,  they  are 
afterwards  estopped  by  their  admissions;  per  Baylof  J. 
IB  JSeane  v.  Sogers  {b) ;  per  Lord  Tenlerden  C.  J.  in  Graves 
V.  E€y{c).  The  defendants  theref<H-e  are  entitled  to  a  new 
trial,  in  order  to  obtain  the  verdict  of  a  jury  as  to  the 
admissioBs  of  the  plaintiff. 

Cur.  adv.  vulL 

(a)  January  16lb,  hefore  Lord         (()  9  B.  &  C.  586 ;  &  C.  4  Maon. 
DsmmtM,  C  J.,  WUHsm  and  Cok-     h  R.  486. 
riigt  Js.  (c)  3  B.  &  Ad.  318,  n. 
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Lord  Dbnman  C.J.  in  Easter  term,  1837, delivered  tbe 

^"^^     judgment  of  tbe  Court. — ^This  was  an  action  of  trover  for 

V.  macluner]^  and  other  articles,  brought  by  a  mortgagee  of 

and  anorfier    ^^^  Metcalfe,  the  former  owner,  against  a  purchaser  from 

tbe  sheriff,  under  an  execution  levied  against  that  former 

owner.    The  pleas  were — Ist.  Not  guilty.   2d.  That  plaiQp 

tiff  was  not  possessed  of  tbe  property  as  his  own. 

Sufficient  evidence  of  a  bonii  fide  mortgage  was  adduced 
to  prove  that  the  property  had  been  assigned  to  the  plaintiff 
some  months  before  the  execution,  and  no  doubt  was  ulti- 
mately made  that  the  property  was  in  fact  his.  The  mort- 
gagor had,  however,  remained  in  possession  carrying  on  bii 
trade  till  tbe  execution  issued,  and  the  defendants  made  it 
plainly  appear,  that  even  after  tbe  sheriff  had  entered,  and 
even  after  the  plaintiff  knew  that  a  sale  was  in  contempla- 
tion, he  had  come  to  the  premises  and  given  no  notice  of 
bis  claim ;  on  the  contrary,  he  called  on  tlie  execution  ere* 
ditor's  attorney  with  the  mortgagor,  and  consulted  him 
about  the  state  of  affairs  and  the  course  to  be  taken. .  He 
stated  indeed  that  he  was  Metcalfe*s  creditor  to  the  amount 
of  500/.,  but  never  spoke  of  the  mortgage  or  claimed  the 
goods  as  his  own,  though  the  attorney  told  him  that  he  had 
some  intention  to  sell  them. 

The  defendants  purchased  bon&  fide  and  in  total  ignorance 
that  the  plaintiff  had  any  interest.  The  bill  of  sale  was 
executed  on  the  12th  of  August,  the  plaintiff's  first  appli- 
cation was  made  in  December,  when  he  demanded  tbe 
sum  advanced ;  which  being  refused,  he  demanded  tbe 
goods ;  they  were  refused  also. 

The  difficulty  was  to  give  the  defendants  the  benefit  of 
these  facts  under  the  pleas  on  record.  After  I  had  summed 
up  the  evidence,  an  application  to  amend,  by  introducing  a 
plea  of  leave  and  licence,  was  for  obvious  reasons  refused. 

The  defendants'  counsel  then  contended  that  the  plain- 
tiff's conduct  amounted  to  a  concurrence  in  the  sale,  so  as 
to  make  him  in  truth  the  vendor,  and  divest  the  property. 
I  thought  there  was  no  evidence  of  this,  and  declined  to 
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take  the  jury's  opiDion  whether  the  facts  proved  it.    We 
granted  a  rule  for  a  new  trial,  being  desirous  of  considering 
whether  this  view  of  the  case  ought  not  to  have  been  sub-  v. 

Bitted  to  the  jury.  J^2.r. 

Much  doubt  has  been  entertained  whether  thqse  acts  of 
the  plaintiff,  however  culpable  and  injurious  to  the  de* 
fendants,  and  however  much  they  might  be  evidence  of  the 
goods  not  being  his  in  the  sense  that  many  persons,  and 
amongst  others  the  defendants,  would  be  naturally  induced 
thereby  to  believe  that  they  were  not  furnished  with  any  real 
proof  that  they  were  not  his.  His  title  having  been  once 
established,  the  property  could  only  be  divested  by  gift  or 
sale,  of  which  no  specific  act  was  even  surmised.  But  the 
rule  of  law  is  clear^  that  where  one,  by  his  words  or  conduct, 
wilfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  so  as 
to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time;  and  the  plaintiff  in  this  case 
might  have  parted  with  his  interest  in  the  property  by  verbal 
gift  or  sale,  without  any  of  those  formalities  that  throw 
technical  obstacles  in  the  way  of  legal  evidence.  And  we 
think  bis  conduct  in  standing  by  and  giving  a  kind  of  sanc- 
tion to  the  proceedings  under  the  execution,  offered  facts  of 
such  a  nature,  that  the  opinion  of  the  jury  ought,  in  confor- 
mity to  Heane  v.  Rogers  {a)  and  Graves  v.  Key(b),  to  have 
been  taken,  whether  he  had  not,  in  point  of  fact,  ceased  to 
be  the  owner.  That  opinion,  in  the  affirmative,  would  have 
decided  the  second  issue  on  the  record  in  favour  of  the  de- 
fendants. 

Rule  absolute. 

(#)9B.&C«68a{  iS.C.4Mann.&R.4a8^        (6)  3  B,  &  Ad.  318,  n. 
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IN  THE  EXCHEQUER  CHAMBER. 


1.  If  an  in- 


The  Rev.  Verb  Jonir  Alston^  Clerk,  v.  Atlay. 


wre^wi?  I^EBT,  by  llie  plaintiflF  in  error,  against  the  defendant  in 

below  8^  error,  on  the  2  8c  3  Edw.  6,  c.  13,  for  the  treble  value  of 

kirk's  books,  tithes  not  set  out,  brought  by  the  plaintiff  as  rector  of 

be  instituted  Cowsby,  in  the  county  of  York  (a).     Plea,  [before  the  new 

benefice,  the  rules]  nil  debet. 

fSditiSy"  ^*  ^^^  ^"*'  ^^^^^^  Parke  B.,  at  the  Yorkshire  spring 

▼Old  at  to  the  assizes,  1835,  a  verdict  was  found  for  the  plaintiff,  subject 

Sough' not  to  ^^  ^^^  opinion  of  the  Court  upon  a  case,  which  was  after- 

M  to  incur  a     wards,  by  the  consent  of  the  Court,  turned  into  a  special 

lapse,)  and  be-  ... 

ing  void,  it  is    verdict,  which  the  jury  found  in  substance  as  follows : — 

Th*** f*^**  *  That  the  rectory  of  Cowsby  is  a  benefice  under  the  va- 

where  the  |ni-    lue  of  8/.  in  the  king's  books.    The  plaintiff  was  instituted 

under  8/.    '"^  *"^  inducted  in  18 16,  and  duly  subscribed  and  read  the 

a  yeer,  the  in-  articles.     For  many  years  after  the  plaintiff  became  rector 

which  had        ^^  Cowsby,  the  defendant,  who  was  a  farmer  there,  regu- 

been  subse-      l^rly  paid  his  tithes  to  the  plaintiff  as  the  rector,  and  con- 

quently  insu-      .  . 

tuted  to  an-      tinned  to  do  so  down  to  Michaelmas,  1832.     The  defend- 

'^Id'thra^d-^'  ant  did  not  pay  to  the  plaintiff  the  value  of  the  tithe  claimed 

vowson:—  by  him  in  1833,  nor  did  he  set  out  the  same,  although  he 

the  richiVo"  ^^^  received  due  notice  on  behalf  of  the  plaintiff  to  set  out 

present  to  the  his  tithe  in  kind, — the  same  being  claimed  by  the  Rev.  Geo. 

rested  in  ^^^!/ >  ^^^  that  defendant  carried  away  his  crops  without 

the  patron  setting  out  his  tithes. 

(altliough  he  r«^       .                 •!••«•                          t        t  •    »          i 

had  no  notice  That  m  1821)  the  plaintiff  was  mstituted  and  mducted  to 

th^^^^io"'^  the  rectory  of  Odell,  in  the  county  of  Bedford,  (distant  lOO 

the  prescnta-    miles  from  Cowsby,)  upon  the  presentation  of  his  brother, 

paM  with°^he    ""^  subscribed  and  read  the  articles.     Odell  is  a  benefice 

advowson.        with  cure  of  souls,  of  higher  value  than  8/,  in  the  king's 

2.  The  in-     .       , 
combentofa     books. 

benefice,  void  (•)  Sec  6  N.  &  M.  686. 

as  aforesaid, 

may  sue  for  tithes  from  his  parishioners  till  sentence  of  deprivation,  or  until  another 
den  is  presented  by  the  patron. 
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That  ill  November,  ISSl,  Justinian  Jlsi(m,Esq.,  the  plain-         1837. 
tiflF's  brother,  who  was  owner  of  the  manor  of  Cowsby  and 
patron  of  the  rectory  of  Cowsby,'  sold  and  conveyed  such 
manor  and  advowson  to  Geo,  Lloyd,  Esq. 

That  in  183^|  Mr.^Uayd^  then  thkikiog  that  the  rectory 
of  Cowsby  had  become  voidable  in  consequence  of  the  ac- 
ceptance by  the  plaintiiF  of  the  rectory  of  Odell,  presented 
the  Rev.  Geo.  Wray,  who  was  thereupon  instituted  and 
inducted,  and  read  and  subscribed  the  articles. 

The  common  errors  were  assigned  upon  the  record. 
Joinder  in  error.  The  case  was  argued  before  Tindal  C.  J., 
PaTke  B„  Bosanquet  J.,  Bolland  B.,  Gumey  B.,  and  Ciflt- 
man  J.,  on  May  1 1th,  1837. 

Wighiman,  for  the  plaintiff  in  error.  The  question  in 
this  case  is,  whether  the  patron  of  a  living  which  has  be- 
come voidable,  can  convey  the  right  to  present  to  the  next 
turn,  so  as  to  avoid  simony.  The  first  living  in  this  case 
being  under  the  value  of  8/.  in  the  king's  books,  is  not  ren- 
dered void  by  21  Hen.  8,  c.  13,  s.  9,  but  only  by  the  canon 
law.  But  it  is  submitted  that  the  living  was  void  dejure, 
and  therefore  that  it  is  the  same  as  if  the  living  were  empty 
altogether,  in  which  case  it  is  evident  no  sale  of  the  next 
turn  could  be  made.  In  Wolforstan  v.  The  Bishop  of  Ltn* 
coin  (a)  the  ground  put  forward  in  argument,  according  to 
the  report  in  tVihoh,  why  the  next  turn  to  a  vacant  living 
could  not  be  sold,  was,  that  it  was  a  chose  in  action;  but  in 
Burrough  it  appears  that  Lord  Mansfield  C.  J.  and  WU" 
mot  J.  disclaimed  that  as  a  factitious  reason,  and  put  it  on 
the  score  of  public  utility,  the  better  to  guard  against 
simony.  The  present  case  is  quite  as  much  within  the 
mischief  contemplated  by  the  law  against  simony  as  if  the 
living  were  void  under  the  21  Hen.  8,  c.  13.  In  3  Burn's 
Eccl.  Law,  96,  it  is  laid  down,  "  if  the  first  benefice  was 
of  less  value  than  8/*  a  year ;  yet,  by  his  acceptance  of  a 
second  with  cure,  it  is  at  this  day  injure  void  by  the  re- 

(a)  3  Wik.  174;  &  C.  (ill  error)  8  Barr.  1504;  1 W.  Bl.  490. 


494  CASES  XV  THE  fiXCHEQUXE  CHAMBER, 

1837.       cciv«d  canon  Jaw ;  .  •  •  •  but  some  o|Mniom  are,  that  the 
jT'^^      churdi  if  not  void  but  by  deprivation;  .  ,  •  .  but  this  ia  to 
o.  be  understood,  that  it  is  no  cession  to  the  disadvantage  of 

^^''       the  patron,  so  as  to  make  a  lapse  incur  from  the  time  of 
such  cession,  no  notice  having  been  given  to  the  patron 
thereof.    For  until  after  such  clerk  shall  have  been  actually 
deprived  of  bis  first  benefice,  and  notice  thereof  given  to 
the  patroQ,  he^  though  he  may,  yet  need  not  to  present; 
but  then  after  such  deprivation  the  church  is  void  in  facio 
and  in  jure,  so  that  he  must  at  his  peril  present:  Wat$.  c*2.'' 
This  distinction,  however,  does  not  affect  the  ground  on 
which  the  plaintiff's  case  rests;  for  no  question  is  raised  in 
this  case  as  to  a  lapse  having  occurred.    If  then  the  trae 
ground  of  the  decision  in  The  Bishop  of  Lincoln  v.  WolfoT'^ 
8ian(a)  be,  that  it  is  against  public  policy  that  the  presen- 
tation to  an  empty  church  should  be  sold,  undoubtedly  the 
same  law  must  hold  as  to  a  church  which  the  grantor  may 
declare  void  at  pleasure.    In  one  sense  the  church  may  be 
said  to  be  full ;  but  it  is  with  a  nominal  incumbenti  who  may 
be  turned  out  immediately.    This  case  is  therefore  mueh 
stronger  than  Fox  v.  3%e  Bishop  of  Chester  (&),  where  there 
was  an  incumbent  both  de jure  et  de  facto:  here  there  is 
one  only  de  facio.    In  Halion  v.  Cove  (c)  the  distinction 
between  a  living  void  dejure  and  de  facio  was  much  dia* 
cussed.     IParke  B.  Who,  do  you  contend,  would  present 
to  the  benefice  in  case  of  the  death  of  the  patron,  supposing 
him  not  to  have  sold  the  turn,  the  heir  or  the  executor?] 
The  executor,  as  being  a  fruit«fallen.    The  sale  therefore 
to  Mr.  Lloyd  of  the  next  turn  was  void, — first,  as  being  a 
chose  in  action  9  second,  as  being  contrary  to  the  policy  of 
the  law. 

Tomlimon,  contri.  The  effect  of  accepting  another 
benefice  with  cure  of  souls,  where  the  first  is  under  the 
value  pf  9l,f  is  not  to  make  it  void,  but  only  voidable,  at 

(a)  2  Wil8, 174;  S.  C.  3  Barr.         (&)  4  D.  &  R.  93;  6  Biag.  t. 
1504.  (c)  1  B.  &  Ad.  533. 
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the  election  of  the  patron.    In  some  of  the  bookg  the  word        1837* 

"void"  is  used,  but  it  is  clear  from  the  conteit  that  voidable      "^^^^ 

AuToir 
18  meant.    If  it  be  not  void,  it  is  not  a  fruit^fallen  or  a  «. 

chattel  disannexed  from  the  advowson,  but  it  would  pass  Atl^t. 
with  the  advowson.  There  is  no  authority  for  saying  that 
it  could  go  to  the  executor.  In  Rennell  v.  The  Bishop  of 
Lincoln{a)i  where  this  doctrine  was  discussed,  there  was 
an  actual  vacancy  of  the  benefice.  All  the  authorities 
there  cited  by  PaHeson,  arguendo,  to  shew  that  the  pre- 
sentation  vests  in  the  executor  of  the  patron,  are  cases 
where  the  benefice  was  void.  Thus  Fiiz^  N.  B.  33,  P. 
says,  ^'  if  a  man  be  seised  of  an  advowson  in  gross  or  in 
fee,  appendant  unto  a  manor,  and  the  advowson  void,  and 
he  dieth,  his  executor  shall  present,  and  not  the  heir,  be* 
cause  it  was  a  chattel  vested."  Bro,  Abr.  Presentments 
al  Esglises,  pi.  S4,  is  to  the  same  effect  Jrmiger  v.  JIol" 
Umd  (6),  Digby's  case  (c),  Winchcombe  v.  Thn  Bi»hop  of 
Winche9ter  {d)t  Anon.(e),  all  shew  that  the  first  living  is 
only  rendered  void  at  the  election  of  the  patron.  If  the 
patron  made  no  election,  the  first  incumbent  is  entitled  to 
sue  for  bis  tithes :  9  Moll.  Abr.  361,  pi,  6.  In  a  note  to 
Gibi.  Cod.  906,  the  first  living  is  said  to  be  voidable ;  and 
10  Betham  v.  Gregg (f),  Titidal  C,  J.  laid  down,  ''it  is 
equally  clear,  that,  where  the  former  living  is  below  the  value 
of  8/.,  and  the  incumbent  has  accepted  a  second  benefice 
with  cure,  so  far  as  the  patron  is  concerned,  the  former 
benefice  is  not  absolutely  void,  but  voidable  only  at  the 
election  of  the  patron."  The  decision  in  Halion  v,  Coveig) 
proceeds  on  the  same  distinction.  All  these  cases  shew, 
that  as  Mr.  Alston  did  not  exercise  bis  election,  the  bene- 
fice was  full.  It  is  true  that  the  bishop  might  have  pro* 
ceeded  to  deprivation ;  but  even  after  deprivation  it  would 
have  been  for  Mr,  Alston,  or  for  his  heir,  to  present  within 

(a)  7  B.  &  C.  113;  5.  C.  9  D.  (d)  Hob.  165. 

ft  R.  810.  (e)  Godb.  98,  ca.  38. 

(()  Moore,  549;  &  C.  4  Bep.  (/)  10  Binip  359. 

75  a.  (g)  lB.&Ad.538. 

(c)  4  Bep.  78  b. 


Alstoit 

V. 
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1897.  six  months.  On  what  ground  can  it  be  contended  that  the 
personal  representative  of  Mr.  Alston  bad  a  right  to  exer- 
cise the  option  which  his  testator  had  declined  to  use  ?  It 
Atlat.  could  be  of  no  benefit  to  the  personal  estate,  as  no  profit 
conid  be  made  of  it.  It  is  therefore  neither  a  chattel 
▼ested|  nor  a  chose  in  action.  [He  was  then  stopped  by 
the  Court.] 

fVigktman,  in  reply.  It  is  submitted  that,  as  far  as 
relates  to  the  patron,  the  first  living  is  void;  it  is  only  as  to 
strangers  that  it  is  voidable.  HoUand*%  case  (a)  lays  down, 
that  where  the  benefice  is  under  8/.,  it  is  void,  so  far  as 
respects  the  advantage  of  the  patron,  and  that  the  opinions 
that  it  is  not  void  without  deprivation  are  to  be  understood 
also  for  his  advantage,  viz.  to  prevent  a  lapse,  if  he  does 
not  present  within  six  months ;  and  in  the  passage  cited 
from  £  RolL  Abr.  36l,  pi.  6,  the  distinction  is  taken,  that  it 
is  void  as  to  the  patron,  and  he .  may  present  before  depri- 
vation ;  but  as  to  a  stranger  it  is  not  void  till  after  depriva- 
tion.  The  fact  of  the  patron  being  able  to  present  instantly 
shews  that  the  church  is  void,  for  it  is  only  to  an  empty 
church  that  presentation  can  be  made.  The  words  used  in 
presenting  are,  *'ad  ecclesiam  jam  vacantem  r**  Sir  If.  Jcmef, 
337. 

Cur.  adv.  vuh, 

TindalCJ.,  in  last  Trinity  vacation,  delivered  the  judg« 
ment  of  the  Court,  (after  stating  the  pleadings  and  the  spe- 
cial verdict,)  as  follows  :— 

It  is  to  be  observed  that  this  special  verdict  does  not 
find  that  the  plaintiff  was  presented  to  the  living  of  Cowsby 
by  his  brother  Justiman;  nor  that  he  was  presented  to  that 
of  Odell  by  the  same  brother;  nor  that  the  patron  had 
knowledge  of  the  institution  or  induction  of  the  plaintiff  to 
the  second  living  at  the  time  he  conveyed  the  advowson  to 
Mr.  Lhyd.    The  [questions  therefore  which  arise  on  this 

(a)  4  Rep.  75  a. 
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record  are  two;  first,  whether,  after  an  incumbent  of  a  ]a37» 
benefice  under  value  has  accepted,  and  been  instituted  and 
ipducted  to  another  benefice  with  care  of  souls»  the  right 
of  presentation,  which  accrues  thereby  to  the  patroui  be 
assignable  by  law  to  another  ?  and,  secondly,  whether  the 
want  of  knowledge,  on  the  part  of  the  patron,  of  the  fact 
of  cession  at  the  time  of  such  transfer,  causes  any  differ- 
ence? That  the  advowson  itself  was  assignable  there  is 
no  doubt;  but  if  the  right  of  presentation  was  not  under 
these  circumstances  assignable,  then  it  follows  that  Mr. 
Umfd  had  no  right  to  present  his  clerk,  and  that  the  plain- 
tiff in  error^  not  having  been  deprived,  and  no  new  clerk 
having  been  presented,  is  still  the  incumbent,  and  still 
legally  entitled  to  the  tithes:  2  Roll.  Abr.  36 1,  pK6; 
TFid^son's  Complete  Incumbent,  8;  Comyn's  Digest  (Esglise 
N.  5);  and  the  concluding  part  of  the  judgment  in  HaUon 
V.  Cove  (a).  And  upon  a  careful  consideration  of  the  au« 
thorities  we  are  compelled  to  come  to  the  conclusion  that 
the  judgment  of  the  Court  of  King's  Bench  is  erroneous. 

There  is  no  question  but  that  if  a  benefice  be  actually 
void  by  the  death  of  an  incumbent,  by  his  resignation,  or 
by  cession  under  21  Hen.  8,  c.  13,  or  by  deprivation,  {Cro, 
Eliz>  811,)  the  right  to  present  upon  that  avoidance  is  not 
capable  of  being  transferred,  either  alone  or  with  the  entire 
advowson ;  it  is  a  personal  right,  or  interest,  severed  from 
the  advowson,  and  vested  in  the  person  of  him  who  was 
patron  at  the  time — a  chose  in  action,  which  is  not  assigna- 
ble^ and  which  is  designated  in  the  books  by  a  great  variety 
of  names,  all  indicating  its  personal  and  unalienable  quality* 
(See  those  collected  in  Mirehouse  y*  Rejinell  (fi),) 

The  question  then  is,  whether  the  right  to  present 
caused  by  the  cession  in  this  case,  was  a  chattel  disannexed 
from  the  advowson,  and  vested  in  the  person  of  Mr,  Jtis* 
tinian  Alston  before  the  transfer  to  Mt. Lloyd;  or  not?  If 
it  was,  it  could  not  be  assigned. 

There  is  no  doubt  but  that  this  right  of  presentation 

(a)  1  B.  &  Ad.  559.  (h)  8  Bing.  490--518. 
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1837.        accrued  by  the  canon  law,  namelj,  bj  the  4di  Conncii  of 
7^^^      Lateran ;  but  it  is  equally  clear  that  this  canon  has  been 
9.  recognised  m  this  country,  and  has  become  a  part  of  the 

Atlat.  common  law  of  the  land:  Holland's  case  (a),  Duty's 
case  {b),  Evans  v.  Ateough  (c).  The  point  to  be  decided 
is,  what  is  the  nature  of  the  right  given  by  that  canon  to 
the  patron  ?  Is  it  an  immediate  right  of  presentation  in 
the  then  patron,  when  he  chooses  to  exercise  it,  without 
doing  any  thing  previously  to  avoid  the  interest  of  the  then 
incumbent — or  is  it  only  a  right  to  avoid  that  interest  by 
some  act,  and  then  to  present;  or  to  avoid  it,  by  the  act  of 
presentation  only,  per  se,  such  interest  of  the  incumbent 
being  valid,  and  the  church  full  as  to  the  patron  in  the 
meantime  ?  If  the  former  be  the  true  answer,  then,  we' 
conceive,  such  right  is  like  every  other  vested  and  complete 
right  of  presentation — a  personal  thing,  and  incapable  of 
transfer.  If  the  latter,  then  it  is  probable  that  the  right 
would  pass  with  the  advowson  to  the  new  patron. 

Now,  although  the  books  use  some  variety  of  expression 
on  this  subject,  in  some  cases  the  bene6ce  being  said  to  be 
"void'*— in  others,  ''void as  to  the  patron  for  his  benefit"— 
in  some,  "  to  be  void  at  his  election" — ^and  in  others  but  of 
a  comparatively  recent  date,  ''  to  be  voidable," — yet  in 
none  is  it  intimated  that  the  patron  has  not  an  immediate 
right  to  present,  as  to  a  void  church,  without  doing  any 
farther  act  in  order  to  make  such  presentation  valid.  And 
the  substance  of  the  authorities  is,  that  he  has  a  complete 
right  to  present  upon  the  cession,  by  institution  to  the 
second  benefice,  but  does  not  lose  his  right  by  lapse  till 
sentence  of  deprivation  and  notice  by  the  bishop,  from 
which  time  the  six  months  begin  to  run. 

It  tnay  be  advisable  to  take  a  short  review  of  these  au- 
thorities. The  4th  Council  of  Lateran  is  to  this  effect: — 
"  Quicunque  receperit  aliquod  beneficium  curam  habens 
animarum  annexaro,  si  prius  tale  beneficium  habebat,  eo 
sit,  ipso  jure  prvoatus ;  et  si  forte  illud  reiinere  contend^rit, 

(a)  4  Rep.  75  a.  (c)  LRtob,  843. 

(6)  4  Rep.  78  b. 
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etiam  alio  spolietar.     1$  quoque  ad  quern  priork  spectat        1837. 
donatio,  illnd  post  receptionem  alteritts  Hberi  conferat  cui 
merito  viderit  conferendumT  (a). 

The  fair  construction  of  the  words  of  this  canon  is^  that 
upon  acceptance  of  the  second  benefice,  the  clerk  should 
be  deprived  of  the  first  bj  the  law  itself,  **jure  ipso/*  with* 
out  any  actual  sentence  of  deprivatioui  and  the  patron  may 
then  freely  present  a  clerk  without  any  other  act  to  be 
done,  as  on  a  deprivation.  The  constitution  itself  (it  will 
be  seen  afterwards)  operates  in  the  nature  of  a  general  sen* 
tence  of  deprivation.  And  that  this  is  the  true  construction 
of  the  canon  is  confirmed  by  many  authorities.  One  of 
the  earliest  cases  on  this  subject  is  Holland's  case  {b),  in 
which  the  Court  held  **  the  benefice  to  be  void,  not  by  the 
common  law,  but  by  the  constitution  of  the  Pope,  of  which 
avoidance  the  patron  might  take  notice  if  he  would,  and 
might  present  if  he  would,  without  any  deprivation ;  but 
because  the  avoidance  accrued  by  the  ecclesiastical  law,  no 
lapse  incurred  without  notice,  as  upon  deprivation  or  resig- 
nation, find  yet  the  patron  might  present,  and  take  upon 
him  notice,  if  he  would;  so  that  for  the  benefit  of  the 
patron  the  church  is  void,  but  not  for  his  disadvantage." 

In  the  report  of  the  same  case  in  Moore,  549,  the  first 
benefice  is  said  **  to  be  void  by  the  common  law,  without 
sentence  declaratory,  at  the  election  of  the  patron ;"  which 
really  means  the  same  thing,  and  is  so  explained  by  the 
context, ''  that  he  may,  if  he  will,  present  without  notice/' 
There  is  tlo  intimation  in  this  or  any  other  case  that  any 
act  of  the  patron  is  necessary  to  avoid  the  benefice  before 
presentation. 

In  the  report  in  Cro*  Eliz,  601,  the  first  benefice  is  said 
to  be  *'  void"  by  order  of  the  common  law. 

In  Digby'B  case  (e)  Pppham  C*  J.  and  the  whole  Court 
state,  that ''  although  by  the  institution  to  the  second  be- 
nefice, the  first  is  void  by  the  ecclesiastical  law  without 
any  deprivation  or  sentence  declaratory;  yet  no  lapse  shall 

(a)  Gibs.  Cod.  904>  n.  (c)  4  Rep.  79  a. 

(6)4  Rep.  75  a. 
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1837.  incur  unkss  notice  be  given  to  the  patron,  no  niore  tbtit  if 
the  church  became  Yoid  bj  resignation  or  deprimtton,  and 
yet  the  patron  may  take  nottee,  if  be  will,  and  present  ac* 
cording  to  the  said  constitution.** 

In  Rex  V.  Archbishop  of  Canterbury  (a)  the  chureh  is 
said  to  be  *'  void,  but  not  so  that  the  lapse  incurred.**    So 
in  Fitzherbert's  N.  B.  34,  h,  the  first  benefice  is  said  to 
be  ''void/'     In  Edes  v.  Bishop  of  Oxford {b)  it  is  also 
said  to  be  '*  void."    In  IFtiic^omAe  t.  Bishop  of  Winched' 
ter  (c)  it  is  said,  ''  a  thing  may  be  void  or  not  void,  at  the 
election  of  him  whom  it  concerns,  as  in  Holland's  ca8e(^. 
The  patron  of  the  church  may  take  it  as  void,  and  present 
presently,  or  may  leave  it  as  full  till  sentence  of  deprivs- 
tion."    It  is  remarkable  that  there  the  church  is  not  said 
to  be  full*      In  the  case  in  Sir  Wm.  Jonei*s  Rep.  354, 
(reported  also  in  Cro.  Car.  354|)  Rex  v.  Priest^  the  law  u 
laid  down  to  the  like  effect  as  in  HoUmid^s  and  Digby*s 
cases,  and  a  very  clear  explanation  given  of  the  Conncil 
of  Lateran.    It  is  said  to  have  been  "  held  first,  by  the 
greater  part  of  the  justices,  that  before  the   statute  of 
SI  Hen.  8,  the  first  church  was  void,  and  the  patron  cooU 
present,  if  he  would,  without  sentence  declaratory,  by  the 
said  constitution  of  Lateran;  for  the  words  are  'ipsojore 
sit  privatus,'  and  do  not  mention  any  sentence  of  depriva- 
tion.   By  the  same  canon  a  church  shall  be  void  withoat 
sentence  if  one  be  consecrated  bishop.    So  for  the  same 
reason,  by  the  same  words,  the  first  benefice  shaH  be  void 
by  the  taking  of  the  second  benefice.     If  a  party  resigns, 
or  be  deprived   by  a  particular  sentence  for  crime,  the 
church  shall  be  void ;  and,  ii  mult&  fortiori,  the  constitution 
(which  s  a  general  sentence  of  deprivation,  as  is  said  in 
10  Edw.  3,  £,)  will  make  an  avoidance ;  but,  true  it  is,  in  the 
said  case,  the  patron  is  not  bound  to  take  notice  of  i^  being 
an  ecclesiastical  constitution.     So  upon  a  particutar  depri- 
vation or  resignation,  notice  ought  to  be  given  to  the  pa- 

(a)  Hetley,  125.  (c)  Hobart,  165. 

(6)  Vaugban,  18.  Id)  4  Rep.  75  a. 
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trpn,  otberwi«e  no  lapse,  yet  there  i$  an  avoidance.**    And        18S7. 
it  wft«  agroed  on  the  other  pajrt,  according  to  the  said  cases, 
that  the  patron  can  present,  if  he  will,  without  notice  or  vl 

sentence  declaratory;  and  that  could  not  be,  unless  the       ^^i-ay. 
church  was  void  before  the  presentation,  for  the  form  of 
presentation  is  "  ad  ecclesiani  jam  vacanteni,"  which  pre- 
supposes vacancy  before  the  presentation. 

In  LeBay  ▼•  VEvaque  de  Londres  and  Baldock(a), ''  it 
was  resolved  by  ail  the  four  judges,  that  where  the  first  living 
was  under  value,  the  acceptance  of  a  second  was  an  avoid- 
ance by  the  common  law  ipso  jure,  without  any  deprivation, 
so  that  the  patron  could  present,  if  he  wished,  without  any 
sentence  of  deprivation ;  and  the  church  being  once  void 
as  to  the  patron  to  present,  a  dispensation,  by  the  arch- 
biihop  afterwards,  came  too  late,  and  could  not  restore  the 
clerk  to  his  benefice/'  And  Jones  says,  "  it  seemed  to  him 
clearly,  that  by  the  institution  and  induction  to  the  second 
benefice,  the  first  being  under  value,  the  first  benefice  was 
voidg  as  well  as  if  it  was  above  value ;  but  the  difference  in 
the  laat  case  is,  that  the  patron  must  take  notice  at  his 
peril,  for  it  is  void  by  the  act  of  parliament ;  and  the  words 
are,  *  it  shall  be  void  as  if  the  incumbent  were  dead  ;*  and  if 
be  does  not  present  within  six  months,  the  living  will  lapse. 
But  in  the  first  case  there  was  no  lapse,  and  the  patron 
might  present."  And  he  also  gave  his  opinion,  **  that  if 
the  bishop  gave  notice  to  the  patron  of  the  taking  of  the 
second  benefice,  if  he  does  not  present  within  six  months, 
there  would  be  a  lapse  as  upon  deprivation  or  resignation ; 
and  if  the  benefice  was  not  void,  but  there  ought  to  be  a 
deprivation,  then  the  presentment  and  institution  upon  that 
would  be  a  void  institution,  which  is  not  so,  for  the  first 
institution  and  incumbency  is  made  void  by  taking  the 
second  benefice."  And  the  case  of  Leak  v.  Buhop  of 
Coventry  and  another  {b)  has  a  very  important  bearing 
upon  the  question  now  under  discussion ;  for  it  is  a  direct 

(a)  Sir  Wm.  Jones,  404.  (6)  Cro.  Eltz.  811. 
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]88r.  aulfaority  that  where  the  bishop,  after  deprivation,  but 
without  giving  notice  of  such  deprivation,  collated,  and  the 
patron  afterwards  grants  the  advonrson  in  fee,  and  the 
clerk  collated  by  the  bishop  dies,  the  grantee  of  the  advow- 
son  cannot  bring  a  quare  impedit;  and  the  reason  given  ii, 
''  that  when  the  original  patron  had  right  to  present  upoa 
the  deprivation  as  in  his  turn,  although  the  collation  by  the 
bishop  without  notice  was  not  good,  nor  ousted  him,  but 
that  he  always  might  have  presented,  and  ousted  the  in- 
cumbent by  his  bringing  of  a  quare  impedit,  ye/  it  i$  but  a 
thing  in  action :  and  when  he  hath  granted  the  advowson 
over,  the  grantee  cannot  have  this  thing  in  action/' 

It  is  only  in  more  modem  times,  we  believe,  that  the 
benefice  is  said  to  be  "  voidable."  In  Oibion*a  Codex,  y06, 
in  a  note,  it  is  said  to  be  "  voidable {"  but  that  word  is  used 
as  an  explanation  of  the  former  part  of  the  note.  In  the 
very  modern  cases  of  Beiham  v.  Oregg  (a),  Apperltg  v. 
Bishop  of  Hereford  (6),  the  word  "  voidable*'  is  used.  Id 
Halion  V.  Cove{c)  the  word  *'  voidable"  is  coupled  with 
the  words  **  perhaps  actually  void."  We  do  not  however 
understand  that  by  the  use  of  this  word  "voidable"  it  is 
intended  that  any  previous  step  is  necessary  before  the 
patron  presents,  for  there  is  no  authority  whatever  for  such 
a  position.  It  means  merely  that  if  the  patron  does  not 
elect  to  present,  the  incumbent  may  hold  the  living:  it 
does  not  mean  that  the  living  is  full  as  against  the  patron 
in  the  meantime. 

It  cannot  well  be  that  the  living  is  full  as  relates  to  the 
patron,  and  that  the  presentation  itself  determines  the  in- 
terest of  the  clerk ;  because  it  is  clear  that  the  presentation 
must  be  when  the  church  is  already  ooiJ,  and  proceeds  upon 
that  assumption.  An  authority  for  this  position  has  been 
before  cited;  and  Lord  Cohe,  in  I  Roll.  Rep.  213,  citing 
Smales'  case,  17  Edw.  3,  59,  distinctly  says  the  church 
ought  to  be  void  before  he  can  present;  for  if  the  church 

(a)  10  Bing.  35S.  (c)  1  fi.  &  Ad.  5S8. 

(6)  9  Bing.  681. 
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be  voidable,  no  presentation  can  be  made.    Rud  v.  Bishop        1887. 
of  Lincoln  {a)  is  another  authority  that  the  right  to  present 
implies  that  the  church  is  then  void. 

The  result  of  these  authorities  is,  that  upon  institution 
to  the  second  living,  the  first  is  void  as  to  the  patron,  but 
not  so  as  to  incur  a  lapse,  without  sentence  of  deprivation 
and  notice  by  the  ordinary,  or  at  least  until  notice  by  the 
ordinary ;  and  if  void  as  to  him,  he  cannot  deal  with  the 
fallen  right  of  presentation  at  all;  it  is  a  personal  inalienable 
right. 

The  second  question,  whether  the  want  of  a  notice  of 
the  cession  makes  any  difference,  is  readily  disposed  of.  If 
the  right  to  the  fallen  presentation  be  a  personal  right,  dis- 
annexed  from  the  advowson,  it  is  clear  that  want  of  know- 
ledge of  the  vacancy,  by  the  patron,  cannot  alter  the  quality 
of  that  right ;  it  cannot  make  a  personal  thing  real ;  it  will 
not  re«annex  it  to  the  advowson,  any  more  than  want  of 
notice  of  rent  being  in  arrear— '(which  bears  the  closest 
analogy  to  the  subject-matter  under  consideration)*-*would 
enable  the  vendor  of  a  reversion  to  transfer  the  rent  in 
arrear  with  the  reversion.  The  only  point  of  view  in 
which  it  could  be  important  is  with  reference  to  the  rights 
of  the  grantee  of  the  advowson,  as  against  the  grantor, 
arising  out  of  their  contract. 

For  these  reasons  we  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  King's  Bench  should  be  reversed. 

Judgment  reversed, 
(a)  Hutton,  66. 
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Maeston  t;.  Rob,  on  the  several  demises  of  William 
jJ^JJj  John  Fox  and  another. 

1.  Where      EJECTMENT  for  lands  in  Staffordshire.    On  the  trial, 
maiTiBEO 
and  the  birth    before  Alderson  B.,  at  the  Gloucestershire  spring  assizes, 

of  istoe  ope-     ^g^g  /j^  which  county  the  trial  was  had  by  suggestion),  the 

rale  as  a  rovo-  ^  ... 

cation  of  a  will  jury  returned  a  special  verdict,  in  substance  as  follows: — 

tj,Tum*con.  On  *e  17th  January,  1835,  John  Fox  (deceased)  made  his 

•equencaofa    last  will  in  writing,  duly  executed  to  pass  real  estates^by 

independent      which  he  devised  several  messuages,  closes  and  lands,  ^  unto 

of  theinten-      g^j  ^^  ^y^^  yg^  ^f  ijjg  f^end  Arm  Bahmell,  of  Uttozeter 

tionofthe  ,  ,  '    . 

testator,  and     aforesaid,  spmster,  and  her  assigns,  for  and  during  the  term 

evidence  as  to  ^^  ^^^  natural  life,  or  so  long  thereof  as  she  shall  remain 

fuch  intention  sole  and  unmarried,  subject  nevertheless  to  impeachment 

y^^  for  waste ;  and  from  and  after  the  decease  or  marriage  of 

9.  The  rule  the  said  Ann  Bakewell,  which  shall  first  happen,  he  gave 

when  an  un-    And  devised  the  said  messuages  &c.  to  his  relative  William 

married  naan,    Marston.    He  then,  after  some  devises  and  legacies,  which 

without  chil-  .  .  . 

dren,  makes      he  charged  on  his  real  property  thereinafter  devised   to 

i^  the  whole"  ^^^^^^^  MarstoM,  gave  and  beqeathed  all  his  messuages, 
ofhit  real  pro- 
pert  j,  and  leaves  no  provision  for  anj  child  of  a  subsequent  marriage,  the  law  annexet 
the  tacit  condition  that  subsequent  marriage  and  the  birth  of  a  child  operate  as  a 
revocation  of  the  will. 

3.  Provision  for  the  future  wife  onl^  is  not  sulficieut  to  prevent  the  revocation. 

4.  Sembk,  that  the  fact  of  properly  acquired  subsequenilj  to  the  will,  descending  upon 
the  issue,  would  not  prevent  the  revocation  of  a  will  of  the  whole  of  the  tessatof^s  than 
estate,  made  prior  to  his  marriage  and  the  birlh  of  issue. 

5.  On  an  issue  between  an  heir  at  law  and  a  devisee,  where  the  question  was,  whether 
the  testator's  will  had  been  revoked  bj  his  marriage  and  the  birth  of  a  child,  prior  wills 
of  the  testator  are  admissible  in  evidence;  as  are  also  his  declamtions  previous  to  his 
will  relating  to  the  dower  of  a  future  wife. 

6.  Parol  evidence  is  admissible  to  prove  that  A,  B.,  who  entered  into  a  written  con- 
tract for  the  purchase  of  an  estate,  bought  it  as  the  agent  of  C.  D. 

7.  Where  J.  F.  devised  all  his  real  estates  at  law  and  in  equity  to  W,  JIf.,  subject  tn 
a  life  estate  in  them  to  A.  B,,  with  whom  he  contemplated  and 'afterwards  contracted 
marriage,  and  by  whom  he  left  issue: — Held,  that  neitner  the  contemplation  of  marriage 
nor  the  provision  for  his  future  wife  in  his  will,  operated  to  prevent  its  being  revoked 
by  his  subsequent  marriage  and  the  birlh  of  issue. 

8.  Qturre,  whether  a  will  made  by  a  testator  in  contemplation  of  marriage,  in  which 
he  devises  certain  real  estate  to  his  future  wife  for  life,  operates  to  bar  her  right  to  dower, 
under  3  &  4  Will.  4,  c.  105. 

9.  QtutrCf  whether  a  devise  to  £.  C.  for  life,  or  for  so  long  thereof  as  she  shall  con- 
tinue sole  and  unmarried,  is  defeated  by  her  subsequent  marriage  with  the  testator,  hte 
having  contemplated  marriage  with  her  at  the  time  of  the  will. 
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farms,  lands,  tenemeDts,  tithes  and  hereditaments,  and  real 
estates,  and  parts  and  shares  of  such  not  before  disposed 
of,  and  whether  freehold,  copyhold  or  customary,  and  whe- 
ther in  possession,  reversion,  remainder,  contingency  or 
expectancy,  with  all  rights  &c.  thereto  belonging,  to  the 
said  fVilliam  Marston  and  his  heirs  Sec.  for  ever,  subject  as 
aforesaid,  and  to  the  payment  of  his  debts;  and  he  appointed 
Wiiiiam  Marston  and  John  Hordern  his  executors. 

From  the  25th  March,  1834,  down  to  the  time  when  the 
testator  executed  the  said  will,  he  contemplated  a  marriage 
with  Ann  Bakewell,  therein  named.  On  the  21st  February, 
1835,  he  married  Ann  Bakewell,  and  lived  with  her  up  to 
the  time  of  his  death.  He  had  been  from  the  time  of  his 
marriage  down  to  his  death  in  a  bad  state  of  health,  and  on 
the  11th  day  of  May,  1835,  he  was  taken  ill  and  died.  At 
the  time  of  his  death  he  was  seised  in  fee  simple  of  all  the 
premises  mentioned  in  the  declaration.  The  will  was,  *a 
short  time  after  his  death,  found  in  his  bed-room,  in  an  oak 
chest,  of  which  he  had  kept  the  key,  and  Elizabeth  Stone, 
the  person  who  found  the  will,  had  been  told  by  the  testator, 
ten  weeks  before  his  death,  where  he  had  deposited  it. 
On  the  l6th  October,  1835,  the  wife  of  the  said  John  Fox 
was  delivered  of  the  said  William  John  Fox,  one  of  the 
lessors  of  the  plaintiff,  who  is  the  only  son  and  heir  at  law 
of  the  testator.  Of  the  lands  of  which  the  testator  died 
seised,  his  widow  would  be  entitled  to  dower,  unless  she 
was  deprived  of  such  dower  by  the  operation  of  his  will,  or 
by  operation  of  law.  The  testator,  on  the  20th  November, 
1834,  had  agreed  to  purchase  a  house  for  690/.,  for  the 
purpose  of  residing  in  when  married.  In  the  draft  convey- 
ance sent  to  the  testator  for  his  perusal  was  inserted  a 
declaration,  that  any  wife,  testator  might  take,  should  not  be 
entitled  to  dower.  The  testator  requested  that  such  clause 
should  be  struck  out.  Upon  its  being  explained  to  him^ 
that  as  he  was  on  the  point  of  marriage,  if,  after  he  married, 
he  wished  to  resell  the  property  he  could  not  do  so  without 
the  consent  of  his  wife,  he  said  he  was  perfectly  aware  of 
that,  that  he  did  not  intend  to  debar  bis  wife  of  dower. 
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issr.  On  the  dOtb  of  September,  in  the  year  1829^  Jimph  Fox^ 

the  brother  of  John  FoXf  entered  into  a  written  contract  for 

the  purchase  of  some  property  at  Marston  Montgomery,  in 

the  county  of  Derby,  at  the  sum  of  463/.  14s.  6d.|  with 

Thomas  Harrison,  John  Wheaify,  Thomas  Camtll  and 

Benjamin  Camell,  trustees  under  the  will  of  John  Etches, 

deceased.     On  the  28th  day  of  March  following,  John  Foe 

was  let  into  possession  of  the  said  last-mentioned  premises, 

but  the  titles  not  being  then  complete,  it  Was  agreed  that  he 

should  receive  the  rents  and  profits  from  that  period,  and 

should  pay  interest  to  the  said  trustees  on  the  amount  of  the 

purchase-money^  until  the  purchase  was  completed.    After 

this  agreement,  John  Fox,  in  like  manner,  as  the  purchaser 

of  the  other  parts  of  the  same  estate,  which  was  sold  in  lotSf 

Was  let  into  possession  of  the  said  property  so  contracted 

for  by  Joseph  Fox,  and  let  the  same  to  John  Deaville,  who 

held  the  same  as  tenant,  and  paid  rent  half-yearly  to  John 

Fox,  from  the  said  25 th  day  of  March,  1830,  up  to  tlie  time 

of  his  decease,  some  of  which  payments  were  made  in  the 

presence  of  his  brother  Joseph.     No  other  contract  tlian  the 

one  before  mentioned  to  have  been  entered  into  by  Joseph 

Fox  with  Thomas  Harrison,  John  Wheailifj  Thomas  Camtll 

and  Benjamin  Camell,  was  made  for  the  ]ast*mentioned 

property.     On  the  17th  day  of  November,  1834,  Joseph 

Fox  died,  unmarried  and  intestate,  seised  of  considerable 

real  estates  in  fee  simple  in  possession,  which  thereupon 

descended  to  John  Fox,  as  his  only  brother  and  heir  at  law, 

■  and  John  Fox  was  the  sole  next  of  kin  of  Joseph  Fox,  and 

was  entitled  to  administration  of  the  personal  estate  of  whidi 

be  died  possessed.     By  deeds  of  lease  and  release,  bearing 

date  the  6th  and  7th  of  March,  1835,  the  property  at  Ma^ 

ston  Montgomery  was  conveyed  by  the  said  John  fVheatljf, 

Thomas  Carnell  and  Benjamin  Carnell  {Thomas  Harrison 

being  then  dead),  as  surviving  trustees  under  John  £iches* 

will,  to  John  Fox,  in  consideration  of  463/.  J  4s.  6e/«,  who 

thereupon  paid  the  said  purchase-money,  and  interest  upon 

the  same,  from  the  2dth  day  of  March,  1830.    In  the  month 

of  August,  1835,  John  Deaville  paid  half  a  year's  rent,  due 
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for  the  same  premiies  on  the  25th  day  of  March  preceding^        18S7. 

to  John  Hordern,  who  was  one  of  the  executors  of  John 

Fox.   The  value  of  the  real  estate  left  by  John  Fox  amounted 

to  about  49*000/. 

At  the  trial,  the  plaintiff  in  error  admitted  the  title  of  Bill  of  excep- 

fViliiamJohn  Fox  as  heir  at  law,  but  claimed  as  devisee  defendant  to 

under  the  will  of  January,  \S35.    He  also  put  in  evidence  error  (the 

two  previous  wills  of  the  testator,  dated  respectively  the 

25th   March,    1834,  and   1st   December,   1834.     By  the 

former,  John  Fox  gave  to  Ann  Bakewell  an  annuity  of  40/. 

a  year,  and  devised  all  his  real  property,  subject  to  this 

annuity,  to  his  brother  Joseph  Fox.     By  the  second  will  he 

gave  certain  lands  and  tenements  to  Ann  Bakewell  for  life, 

remainder  and  all  the  rest  and  residue  of  his  real  property 

to  the  plaintiff  in  error.     Objection  was  made  to  the  recep-  First  exception 

tion  of  these  wills  in  evidence,  by  the  counsel  for  the  de-  ^^  pt^vknis 

fendant  in  error,  but  the  learned  baron  received  them,  upon  ^^"^  ^7  }^^ 

!_•  1     t      1  r     ■         •  1        1      .  •..     ..  •  testator  m 

which  the  defendant  m  error  tendered  a  bill  of  exceptions,  evidence. 

The  evidence  also  given  by  the  defendant  in  error  as  to  the  Second  excep- 

declarations  by  the  testator,  on  the  subiect  of  his  future  ^}^'^,  ^°  ^^^     . 
■^  •'  declaration  of 

wife's  dower,  on  the  conveyance  of  20th  November,  1834,  as  testator  as  to 
set  out  in  the  special  verdict,  was  objected  to  on  the  part  of  JJIffe's^dc^er. 
the  plaintiff  in  error,  but  received  by  the  learned  baron. 
The  counsel  for  the  defendant  in  error  proved,  that  on  the 
30th  September,  \S2Q,  Joseph  Fox,  the  brother  of  the  testa- 
tor, entered  into  a  contract  with  trustees  uuder  the  will  of 
oiie  EtcheSf  for  the  purchase  of  some  property  at  Marston 
Montgomery,  for  the  sum  of  463/.,  and  signed  a  contract 
for  the  purchase  of  several  lots,  as  highest  bidder  at  an 
auction,  in  his  own  name,  as  princtpalf  On  the  25th  March 
following  John  Fox  was  let  into  possession  of  the  premises, 
but  the  titles  not  being  then  completed,  it  was  agreed  that 
he  should  receive  the  rents  and  profits  from  that  period, 
paying  interest  on  the  amount  of  the  purchase*  money.  At 
the  same  time,  John  Foxp  as  purchaser  of  other  lots  of  the 
same  estate,  was  let  into  possession  of  the  property  so  con- 
tracted for  by  Joseph  Fox,  and  let  it  to  a  tenant,  who  paid 
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J887.        bim  rent  for  it  from  the  25tb  March,  18S0,  to  die  tiiM  of 


hia  death,  sofne  of  which  payments  were  made  in  the  pre- 
9.  sence  of  Joseph  Fox.    No  other  contract  for  the  purchase 

^**        of  this  property  was  made  by  Joseph  Fox  with  Eiche$^  trus- 
tees.    On  the  17th  November,   1834,  Joseph  Fox  died 
intestate,  and  his  real  estates  descended  upon  John  Fox,  as 
his  heir  at  law.     By  deeds  of  lease  and  rdease,  the  property 
at  Marston  Montgomery  was  conveyed  by  Etches*  trustees 
tion  to  die  r«-  to  John  Fox,  in  consideration  of  463/.  The  counsel  for  the 
'Sence°  ihar*'  *^®f®°^*"^  "*  ^^^^  ^^^^  proposed  to  prove  by  parol  evidence 
J.  F,  had         that  Joseph  Fox  had  bought  this  property  as  agent  for  the 
proMrty  as**    testator  John  Fox,    This  evidence  was  objected  to  on  the 
agent  for  the    part  of  the  plaintiflf  in  error,  and  rejected  by  the  learned 

^...    .  '  judge;  upon  which  the  counsel  for  the  defendant  in  error 

BUI  of  eiceo-  -^     *»  '     *^ 

tiont  of  the      ^l^o  tendered  a  bill  of  exceptions. 

ewr^rdil"  '^**®  pla'mtiff  in  error,  at  the  trial,  after  proving  the  will 

devisee),  to      of  January,  1834,  the  death  of  Joseph  Fox  in  November, 

oHh!^''^tr^     1834,  the  subsequent  will  of  December,  1834,  and  the  will 

tor's  letters       of  January,  1835,  tendered  in  evidence  certain  letters  from 

tioos  after  bis    ^^^  testator  to  the  defendant,  the  first  of  which  was  dated 

will*  January  ig,  1835;  the  last,  which  was  dated  23d  February, 

1835,  announced  his  marriage  two  days  previously  with 

Ann  Bakewell,  and  contained  the  following  paragraph:— 

*'  Dear  William,  no  act  of  mine  shall  prejudice  the  interest 

of  relatives.'* — (All  these  letters  contained  expressions  of 

warm  interest  and  affection  for  the  plaintiff  in  error.)  Decla«- 

rations  of  the  testator  were  also  tendered,  made  eight  or  ten 

days  before  his  death,  to  the  effect  that  he  had  made  his  will 

and  that  he  would  not  alter  it;  that  he  had  left  the  chief 

part  of  his  property  to  the  plaintiff  in  error ;  and  that  he 

had  taken  care  that  the  Bakeioells  should  not  have  any  part 

of  his  property.     Various  other  declarations  of  the  testator 

were  also  tendered,  to  the  effect  that  he  did  not  intend  his 

Nvill  to  be  altered;  in  one  of  which,  about  a  month  after  his 

marriage,  he  stated  that  he  felt  very  unwell ;  that  his  will  was 

made»  and  that  it  was  as  it  should  be,  for  it  never  should  be 

altered;  and  that  he  did  not  wish  his  marrying  AnnBahe' 
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vfeU  to  prejudice  his  friend  William  Manim  at  all.    The         1837. 
counsel  for  the  defendant  in  error  objected  to  the  reception 
of  these  letters  and  declarations,  and  the  learned  baron  re- 
Aiaed  to  receive  them  in  evidence ;  upon  which  the  plaintiff        ^*- 
in  error  tendered  a  bill  of  exceptions. 

An  action  of  trover  for  titk  deeds,  between  the  same  par- 
ties, was  also  tried  at  the  same  assizes,  upon  which  the  same 
questions  arose.  This  last-mentioned  action  having  been 
brought  in  the  Court  of  Exchequer,  by  consent  of  the  par- 
ties, it  was  arranged  that  judgment  should  be  given  for  the 
defendant  in  error,  in  the  ejectment  in  the  Queen's  Bench, 
pro  fonn4,  and  that  the  writ  of  error  on  the  ejectment 
sbott!d  be  argued  before  all  the  judges,  sitting  as  a  Court 
of  Error,  from  each  Court. 

The  case  was  argued  on  June  13th,  November  1st  and  No- 
vember S7th»  1837,  before  Thidal  C.J.»  Lord  AbingerC.B., 
Park  J.,  Littledale  J.,  Vaughau  J.,  Parke  B.,  Bolland  B., 
Bosanquet  J.,  Alderson  B.,  Patteson  J.,  Gumey  B.,  Wil- 
liams J.,  Coleridge  J.,  and  Coltman  J. 

Sir  J.  Campbell  A.  G.,  for  the  plaintiff  in  error.  It  is 
proposed,  first  of  all,  to  shew  on  the  special  verdict  that  the 
plaintiff  in  error  (the  devisee)  is  entitled  to  judgment; 
secondly,  that  on  the  bill  of  exceptions  tendered  by  the 
defendant  in  error  (the  heir),  there  is  no  ground  for  admit- 
ting the  evidence  there  rejected.  If  the  Court  shall  decide 
io  favour  of  the  devisee  on  both  these  grounds,  it  will  be  un- 
necessary to  argue  the  bill  of  exceptions  for  the  rejection  of 
evidence  on  the  part  of  the  devisee;  that  bill,  therefore, 
will  be  considered  last. 

I.  As  it  is  clear  that  the  will  of  John  Fox  conveys  the 
estate  to  the  devisee,  unless  it  has  been  revoked,  it  is  to  be 
contended  on  the  other  side,  that  the  subsequent  marriage  of 
John  FoXf  and  the  birth  of  a  child,  operate  as  an  absolute 
revocation,  either  by  a  presumption  of  law,  or  by  what  is 
sometimes  called  a  tacit  condition  annexed  to  the  will,  that 
it  should  be  void  on  such  an  event.  There  is  no  doubt  that 
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1887.        marriage  and  the  birth  of  a  child  maj  revoke  a  will,  as  was  de- 
MiBSTov      ^^^^  '**>  «8rly  with  regard  to  personal  property  io  Overbmrjf 
9.  V.  Overbury  {a),  and  as  to  real  property,  in  1771|  by  CArJt* 

^^  iopher  v.  Chriitopher  (6).  Bat  no  rule  oflaw  decides  that  in 
all  such  cases  there  is  an  absolute  and  unambiguous  rennra- 
tion.  The  revocation  proceeds  upon  a  supposed  intention 
of  the  testator,  that  on  so  great  a  change  of  circumstaocts 
ensuing  in  his  family,  his  former  will  was  not  to  stand ;  but 
this  supposed  change  of  intention,  like  all  matters  tn  paii, 
may  be  rebutted  by  evidence.  In  each  case  the  Court  will 
look  aliunde  to  see  what  the  circumstances  of  the  testator 
were.  If  a  testator,  on  making  a  will,  were  to  declare  that  it 
should  stand  good,  notwithstanding  his  ensuing  marriage 
and  the  birth  of  a  child,  no  ground  could  be  alleged  for  pre- 
suming an  intention  to  revoke,  even  though  he  should  leave 
his  wife  and  child  totally  unprovided  for.  Again,  if  it  ap- 
peared on  the  fiice  of  the  will  that  he  contemplated  marriage 
(and  the  strongest  proof  of  that  would  be,  that  in  the  will  he 
»  provided  for  his  subsequent  wife),  the  subsequent  marriage 

would  not  be  a  revocation.  Or  if  by  a  separate  instrument 
he  make  any  provision  for  his  wife  and  child,  the  subsequent 
marriage  and  issue  are  no  revocation.  It  is  clear,  there- 
fore, by  all  these  cases,  that  the  revocation,  in  every  instance, 
proceeds  upon  the  intention  of  the  testator,  which,  there- 
fore, must  be  ascertained  by  extrinsic  evidence.  This  will 
appear  clearly  by  examining  the  cases  in  the  order  they 
have  been  decided.  In  Overbury  v.  Overbury  (a),  which 
is  the  first  case  on  the  subject,  it  was  held,  that  marriage 
and  the  birth  of  a  child  revoked  a  previous  will,  for  that, 
according  to  the  rule  of  the  civil  law,  it  was  te$iamenhtm  fn- 
qfficiosum.  This  rule  is  inaccurately  cited  from  the  civil 
law,  for  the  iestamentum  inoffidoeum  was,  when  any  child 
was  unprovided  for  by  the  will,  without  just  cause  as- 
signed (c),  which  is  a  rule  the  law  of  England  has  never  ad- 

(a)  Mich.  34  Car.  2;  8  Show.        (6)  2  Dickeo,  445. 
S42.  (c)  See  Inst.  lib.  2,  tie  13. 
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mitted.  In  the  next  case,  Lugg  v.  Lugg{a\  where  the  same  1837. 
poiDt  is  decided*  the  grounds  of  decision  are  also  given, 
which  are  very  important,  viz.  that  marriage  and  the  birth  of 
a  child  amounted  to  a  revocation,  but  that  it  was  a  presump- 
tion only,  and  therefore  if,  by  any  expression,  or  any  other 
means,  it  had  appeared  that  the  intent  of  A.  (the  testator) 
was  that  the  will  should  stand  in  force,  the  marriage  could 
not  have  been  a  revocation.  This  decision  is  of  the  highest 
authority,  for,  although  it  was  given  on  an  appeal  from  the 
sentence  of  the  Ecclesiastical  Court,  by  the  Court  of  Dele- 
gates,  that  great  common  lawyer,  Treby  C«  J.  was  one  of 
the  Delegates.  In  Christopher  v.  Christopher{b)  the  Court  of 
Eschequer  extended  the  rule  to  real  property,  although  the 
inconveniencies  of  the  doctrine  were  forcibly  pointed  out 
by  Perroi  B,.  who  dissented  from  the  decision.  In  the 
next  case,  in  1773,  Spraage  v.  Si(me{c),  the  general  point 
was  also  decided,  that  marriage  and  the  birth  of  a  child 
^nothing  more  being  shewn)  revoked  at  previous  devise  of 
lands ;  which  shews  that  a  presumption  in  law  arises  under 
such  circumstances,  but  not  a  presumptio  juris  et  dejure. 
For,  in  Brown  v«  Thompson  (d),  where  T.  S,,  who  was  a 
batchelor,  made  a  will  and  left  500/.  to  his  brother/and  de- 
vised his  real  estate  to  Elizabeth  Close  and  her  heirs,  and 
afterwards  married  her,  and  then  died  leaving  her  privement 
ensUnt  with  a  son,  without  having  altered  his  will.  Sir 
T*  Trevor  M.  R.  ruled  that  the  will  was  revoked ;  but 
on  appeal,  the  Lord  Keeper  Wright,  after  recognising  the 
principle,  that  the  birth  of  issue  (or,  as  he  termed  it,  altera* 
tion  of  circumstances,)  might  revoke  a  will,  held,  that  there 
was  no  such  alteration  in  that  case,  and  he  established  the 
wtlL  The  lord  keeper  expressly  noticed  the  fact  of  the 
testator  having  provided  for  his  future  wife  as  the  ground  of 
his  decision.    The  next  case  was  Thompson  V4  Sheppard  («), 

(o)  1  Ld.  Raym.  441;  S.  C.  2  ment,  Bradt^  v.CubiU,l'Dou^,Zi. 

Salk.  599.  (d)  1  £q.  Cas.  Abr.  413 ;  8.  C. 

(b)  2  Dick.  445.  1  P.  Wms.  304,  n. 

(c)  Ambi.  7S1)  cited  in  aigu-  (e)  1  Ves.  ft  Bea«  394,  a. 
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^asr.  decided  in  1779»  where  W.  If.,  being  a  wid<ywer»  and  having 
several  children,  made  a  will,  devising  his  estate  in  tnist  for 
his  children.     He  afterwards  married  again,  and  had  other 

Roe.  children,  and  the  Ecclesiastical  Coart  held,  that  his  will  was 
not  revoked.  The  decision  was  appealed  agains^  but  was 
afterwards  compromised.  Sheath  v.  York{a)  is  a  decision 
to  the  same  effect;  and  Sir  W*  GrmU  M.  R.  there  laid 
down,  that  what  shall  be  deemed  a  total  change  in  the  tes- 
tator's circumstances  may  be  a  matter  of  controversy  in 
each  new  case.  The  next  case,  Brady  v.  CabUi  (b)^  is  an 
authority  for  the  devisee  on  almost  all  the  points.  In  that 
case  the  testator,  who  was  a  widower  without  children,  de- 
vised a  portion  only  of  his  lands  to  his  own  right  heirs,  and 
afterwards  married,  having,  previously  to  his  marriage, 
settled  a  jointure  on  his  wife  out  of  an  estate  not  devbed. 
The  testator  had  a  daugrhter  by  this  marriage,  and  after  her 
birth  he  made  several  statements  as  to  bis  intention  that  his 
former  will  should  stand,  which  were  received  in  evidence. 
The  Court  of  King's  Bench  held  that  the  will  was  not  re« 
voked,  and  Lord  ManMfitld  C.J.  founded  his  judgment  on 
the  grounds  that  the  testamentary  disposition  was  not  of  the 
whole  estate,  but  more  especially  because  the  presumption 
arising  from  marriage  and  the  birth  of  a  child,  like  aU  oiken, 
may  be  rebutted  by  every  kind  of  evidence.  The  grounds 
on  which  Lord  Mansfield  C.  J.  held  that  the  presumption 
was  rebutted,  are  exactly  similar  to  those  in  the  present  case, 
viz.  the  declarations  of  the  testator,  and  the  fact  of  the  whole 
estate  not  being  disposed  of.  His  lordship  said,  "  there  is 
no  case  in  which  marriage  and  the  birth  of  a  child  have 
been  held  to  raise  an  implied  revocation  where  there  has 
not  been  a  disposition  of  the  whole  estate,"  and  the  whole 
Court  of  King's  Bench  was  unanimous  in  their  decision. 
In  the  present  case  also,  the  whole  estate  is  not  disposed 
of  by  the  will.  The  next  case  is  Doe  v.  Lancashire{c)j  in 
which  parol  evidence  was  tendered,  not  to  shew  the  inten* 

(a)  1  Ves.  &  Bea.  SOO.  (e)  6  T.  R.  49. 

{b)  1  Doug.  81. 
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tion  of  the  testator  that  bis  will  should  standi  but  that:  the  t83T. 
will  was  revoked ;  and  it  was  very  properly  rejected ;  for,  if  %r\ 
parol  testiaiony  to  revoke  a  will  were  admitted,  it  would  be 
to  repeal  the  Statute  of  Frauds,  which  enacts  (29  Car.  2, 
c*  S,  s.  6,)  that  the  revocation  of  a  devise  of  land  shall  be 
only  by  some  one  of  the  acts  therein  specified,  or  by  writ* 
ing  (a).  This  case  is  sometimes  erroneously  cited  as  an 
authority  to  shew  that  evidence  is  not  admissible  to  prove 
the  intention  of  the  testator,  and  to  rebut  the  implied  pre- 
sumption arising  out  of  marriage  and  the  birth  of  issue,  but 
it  dearly  proceeds  only  on  the  distinction  above  pointed 
out,  and  was  not  intended  to  impugn  Brad^v.CubiU(b). 
Bnller  J.  was  a  member  of  the  Court  in  both  cases,  and 
agreed  with  each  decision ;  and  also  in  Croodtiile  v.  0^» 
waif{c)f  which  is  relied  on  by  the  other  side,  and  in  which 
Bullet  J.  explained  the  grounds  of  the  decision  in  Brady  v. 
Cubiii{b),  and  supported  them.  The  next  case  is  Ex 
parte  tht,  Earl  of  Ilchester{d),  where  it  was  held  that  mar^ 
riage  and  the  birth  of  children  (the  wife  and  children  being 
provided  for  by  settlement)  formed  another  exception  to  the 
rule  as  to  the  revocation  of  a  former  will.  In  this  case 
the  testator  had  left  his  estate  to  his  children  by  a  former 
marriage,  and  the  children  by  the  second  would  have  been 
totally  unprovided  for  except  for  a  provision  in  a  separate 
instrument;  and  the  ground  of  that  decision,  as  is  shewn  by 

(a)  By  that  statute  it  is  enact-  or  obliterated  by  the  testator,  or 
edp  **  that  no  devise  in  writing  of  his  directions  in  manner  afore- 
lands,  tenements  or  hereditamentSi  said,  omn less  the  same  be  altered 
Boranydaase  thereof, shall  here-  by  some  other  will  or  codicil  id 
vocable,  otherwise  than  by  some  writing,  or  other  writing  of  the  de- 
other  will  or  codicil  in  writing,  or  visor,  signed  in  the  presence  of 
other  writing  declaring  the  same,  three  or  four  witnesses,  declaring 
or  by  boming,  cnneelling,  tearing,  the  same,  any  former  law  or  usage 
or  obliterating  the  same  by  the  to  the  contrary  notwithstanding/' 
testator  himself,  or  in  his  pre-  (5)  1  Doug.  31. 
sence,  and  by  his  directions  and  (c)  dIi.Bl.599;  &C.  SVes.jun. 
oontent;  bof  all  devises  and  be-  650;  1  B.  1^  P.  576 ;  and  7  T.R. 
quests  of  lands  and  tenements  shall  399. 
remain  and  continue  in  force  until  (</)  7  Ves.  jun.  348. 
the  same  be  burnt,  cancelled,  torn, 
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^^•^'  ^  Sir  J.  Nicholl  in  Johnston  v.  Johnston  (a),  is  not  that  the 
children  by  the  second  marriage  were  provided  for,  but 
that  the  Court  had  inquired  into  the  circumstances  to  see 
what  the  intention  of  the  testator  was,  and  decided  the  case 
according  to  that  intention.  Kenebel  v.  Scrafton{b)  is 
another  very  strong  case  in  favour  of  the  devisee.  The 
Court  held  there,  that  where  the  wife  and  children  are  pro- 
vided for  by  the  will,  as  it  is  impossible  to  say  that  the  tes- 
tator did  not,  when  he  made  his  will,  contemplate  such  a 
change  in  his  circumstances  as  his  subsequent  marriage 
would  cause,  the  will  remains  unrevoked.  Lord  Ellen- 
borough  C.  J.  said,  that  the  rule  as  to  revocation  was 
allowed  on  all  hands  only  to  apply  where  the  wife  and 
children  were  wholly  unprovided  for.  Evidence  of  the 
declarations  of  the  testator,  a  few  minutes  before  his  death, 
was  received  in  that  case.  It  is,  therefore,  another  autho- 
rity to  shew  that  the  presumption  may  be  rebutted  by  any 
sort  of  evidence,  that  the  contemplation  of  marriage  is  a 
circumstance  to  rebut  it,  and  that  that,  joined  with  a  provi- 
sion for  the  wife  and  children,  conclusively  rebut  it.  John^ 
son  v.  Wells  (c)  is  another  authority  on  this  point.  In 
that  case  there  was  a  second  marriage  and  the  birth  of 
issue,  but  as  the  second  wife  had  some  real  property 
settled  on  her  and  her  issue  by  her  father's  will,  the  Court 
held,  that  the  will  was  not  revoked.  Talbot  v.  Talbot  (d)  is 
another  decision  of  the  Ecclesiastical  Court,  and  is  decisive 
on  the  point,  that  although  the  issue  by  the  second  marriage 
are  left  totally  unprovided  for  by  the  will,  the  will  is  not 
revoked  if  the  circumstances  are  such  that  the  intention  of 
the  testator  to  revoke  cannot  be  presumed.  It  may  be  ob- 
served, that  as  these  decisions  of  the  Ecclesiastical  Courts 
have  not  proceeded  upon  any  distinctions  in  law  between  a 
will  of  real  and  of  personal  estate,  but  upon  principles 
common  to  both,  they  are  as  good  authorities  as  decisions 
at  common  law,  for  all  the  positions  they  contain ;  and  it  is 

(a)  1  Phill.  £cc.  R.  447.  (c)  2  Hagg.  £cc.  R.  561. 

(6)  2  East,  530.  (d)  1  Hagg.  £cc.  U.  705. 
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subfnitted  that  they  are  unanimous  in  accordance  with  the        i887. 
decisions  of  the  Courts  at  Westminster,  in  Brady  v,  Cu'- 
biii  (a),  Kembel  v.  Scrajion  (b),  and  Ex  parte  Jlchester^c), 
that  evidence  is  admissible  to  rebut  the  presumption  implied 
by  law,  wbeu  marriage  and  the  birth  of  a  child  take  place 
after  a  will.    The  question  then  in  this  case  is,  are  there  any 
facts  to  rebut  the  presumption  of  marriage  ?    It  is  clear 
there  are  abundant.    First  of  all,  it  is  found  that  the  testator 
contemplated  marriage :   if  he  contemplated  marriage,  he 
must  have  contemplated  the  possibility  of  issue ;  and  as  he 
made  his  will  under  such  circumstances,  it  follows  that  he 
did  not  intend  the  will  to  be  revoked  upon  that  occurrence. 
Suppose  the  will  had  been  made  the  morning  of  his  mar- 
riage, could  it  be  contended  that  his  marriage  an  hour  or 
two  after  would  revoke  it?    If  not,  where  is  the  line  to  be 
drawn  ?     [Parke  B.  Contemplation  of  marriage  is  a  very 
vague  expression.     Lord  Abingtr  C.  B.  The  testator  de- 
vises to  Ann  Bakewell  for  so  long  as  she  shall  remain  sole 
and  unmarried.     According  to  the  terms  of  the  devise,  it  is 
defeated  by  her  marriage.]     The  will  being  ambulatory  till 
the  testator's  death,  he  meant,  no  doubt,  that  if  she  married 
any  one  after  his  death,  the  estate  should  go  oven    He  could 
not  defeat  the  devise  by  marrying  her  himself.    The  terms 
of  the  devise  were  intended  to  provide  that  she  should  not 
take  any  estate  if  she  married  any  one  else  than  the  testator 
during  his  lifetime.    To  contemplate  marriage  is  an  aocu^ 
rate  legal  expression,  and,  like  contemplation  of  bankruptcy, 
it  means  that  the  party  is  about  to  do  all  that  in  him  lies  to 
bring  on  the  event.    The  next  fact  is,  that  on  the  purchase 
of  a  house  for  690/.  the  testator  ordered  a  clause  to  be 
struck  out,  barring  his  future  wife  of  dower,  stating  that  he 
did  not  intend  to  debar  his  wife  of  dower.     [Alder%on  B. 
His  wife  could  not  be  entitled,  for  she  would  be  barred  by 
the  will  under  the  late  act,  3  &  4  Will.  4,  c.  10^.]     It  is 
submitted  that  that  act  does  not  apply,  as  she  was  not  his 
wife  at  the  time  of  making  the  will.   The  special  verdict  finds 

(a)  1  Doug.  31.  (c)  7  Ves.  jun.  348. 

\h)  2  East,  630. 
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18S7.  that  the  testator's  widow  is  dowable  of  his  real  estates,  un- 
less barred  by  the  statute.  Sect.  4,  of  3  &  4  WUL  4,  c.  105, 
enacts  that  no  widow  shall  be  entitled  to  dower  out  of  any 
land  which  shall  have  been  absolutely  disposed  of  by  her 
huiband  in  his  life-time,  or  by  his  will.  Sect.  5  provides 
that  all  partial  estates^  or  interests  created  by  any  disposition 
or  will  of  a  husband,  shall  be  valid  as  against  the  widow's 
right  to  dower.  It  is  therefore  submitted  to  be  clear  that  that 
statute  only  applies  to  wills  made  during  coverture.  [Lord 
Ahinger  C.B.  Was  not  this  the  will  of  the  husband  ?]  No; 
the  will  speaks  from  the  time  of  making.  It  only  operates 
on  lands  held  at  that  time.  Any  subsequent  change  of  estate 
in  the  testator  would  revoke  the  will.  It  is  clear  therefore 
the  will  cannot  be  considered  the  will  of  the  testator  as  hus- 
band. The  statute  was  intended  to  extend  the  dowability  of 
women,  and  dower  has  always  been  a  favourite  of  the  law. 
It  is  submitted  therefore  that  the  wife  was  dowable  of  all 
the  real  estates  of  which  the  testator  died  seised;  and  there- 
fore being  amply  provided  for,  she  comes  within  the  rule 
laid  down  by  Lord  MansfieU  C.  J.,  in  Brady  v.  CubUt{a). 
She  also  may  be  considered  to  be  provided  for  by  the  will 
in  another  mode ;  for  as  by  the  new  act  relating  to  dower, 
S  8c  4  Will.  4,  c.  105,  the  husband  is  enabled  to  alienate 
the  whole  of  his  real  property,  and  as  he  chose  to  allow  his 
old  will  to  stand,  by  which  she  would  take  dower,  he  may  be 
considered  to  have  died  intestate  as  to  one-third  of  his  pro- 
perty purposely,  in  order  to  provide  for  her.  [7V/ida/  C.J. 
That  would  have  been  so  before  that  act  also,  for  the  law 
would  have  given  her  one-third.]  That  is  by  act  of  law ; 
but  this  must  be  considered  the  voluntary  act  of  the  testator, 
as  he  had  the  power  to  bar  dower.  [Lord  Abinger  C.  B. 
No  case  goes  the  length  of  saying  that  marriage  alone  re- 
vokes a  will?]  No;  at  common  law  there  must  also  be 
the  birth  of  a  child ;  although  in  the  Spiritual  Court  Sir  J. 
NichoU,  in  Johnston  v.  Johnston  (b),  held  that  the  birth  of  a 
child  only  is  sufficient. 

But  the  child  also  is  provided  for  in  this  case.     It  is 

(fl)  1  Doug.  31.  (6)  1  Phill.  Ecc.  R.  447. 
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foaad^  by  the  special  verdicti  that  on  the  dOth  September,  1837. 
18fl9y  Joseph  F&x  entered  into  a  contract  for  the  parcfaase 
of  some  property  for  463/.,  and  that  John  Fox  nvas  let 
into  poasesaion.  It  is  admitted  that  if  John  Fox  had  an  ^■' 
equitable  interest  in  this  estate,  it  would  pass  under  the 
will.  But  there  is  nothing  found  by  the  special  verdict  on 
which  the  Court  can  infer  that  John  Fox  had  any  estate 
whatever;  he  was  a  mere  occupant.  Therefore  as  to  this 
property  he  died  intestate,  and  it  descends  upon  the  heir  at 
law.  [Alderson  B.  If  the  fee  was  not  in  John  Fox,  it  was 
in  Joseph  Fox,  who  died  before  the  making  the  testator's 
will,  leaving  him  his  heir  at  law.  It  would  therefore  pass 
with  the  rest  of  the  property  to  the  devisee.]  Joseph  Fox  was 
not  seised  in  fee,  either  in  law  or  equity.  He  might  have  had 
aa  equitable  claim  upon  the  vendors  to  compel  them  to  convey 
to  faim  upon  paying  the  purchase*money.  Till  the  actual  con- 
veyance in  March,  1835,  there  was  a  mere  agreement  tn^ri. 
It  is  true  that  it  is  laid  down  in  Sugd.  Vend.  &  Purch.  171, 
(9th  ed.)  that  ''equity  looks  upon  things  agreed  to  be  done  as 
already  done ;"  but  this  is  only  the  opinion  of  a  test  writer. 
The  son  therefore,  as  well  as  the  mother,  is  provided  for;  and 
the  Court  will  not  enter  into  a  question  of  quantum.  [Lord 
Abinger  C.  B.  Admitting  that  the  Court  will,  under  certain 
circumstances,  presume  a  revocation  to  be  rebutted  by  the 
intention  of  the  testator,  muHt  not  the  fact  of  the  intention 
be  found  by  the  jury  i  We  have  nothing  before  us  but  the 
special  verdict,  and  no  fact  as  to  intention  found.]  All  the 
cases  on  this  subject  have  been  disposed  of  by  the  Court. 
In  Brady  v.  Cubitt{a),  as  in  this  case,  there  was  a  special 
verdict.  On  the  facts,  as  found  by  the  special  verdict,  there 
is  enough  to  warrant  the  Court  in  deciding  that  the  testator 
did  not  intend  to  revoke  his  will.  The  revocation  relied  upon 
by  the  defendant  in  error  is  a  revocation  in  law,  or  otherwise 
it  would  be  void  by  the  Statute  of  Frauds.  It  might  have 
been  thought  that  after  the  express  words  of  that  statute  (6) 
no  revocation  of  a  will  could  exist,  except  by  one  of  the 

(a)  1  Doug.  31.  (b)  See  note  (a),  anle,  p.  513. 
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1897.  modes  there  pointed  out.  Revocations  by  law,  how- 
ever«  having  been  held  still  to  exist,  as  was  pointed  out 
by  Eyre  C.  J.  in  Goodliile  v.  Oiway  (a),  the  decision  in 
Christopher  v.  Chrittapher  (6)  extended  revocations  in  law 
to  the  case  of  marriage  and  the  birth  of  issue.  But  as  the 
facts  on  which  that  revocation  is  founded  are  only  to  be  learnt 
by  extrinsic  evidence,  viz.  as  to  the  circumstances  by  which 
the  testator  was  surrounded,  extrinsic  evidence  is  also 
receivable  to  shew  that  those  facts  were  not  intended  to 
have  that  effect.  The  difficulties  foreseen  by  Perroi  B., 
in  Chrisiopher  v.  Christopher  {p\  as  consequent  on  the 
decision  of  marriage  and  birth  of  a  child  operating  as  a 
revocation,  have  driven  the  Courts  to  adopt  the  expression 
of  its  being  a  tacit  condition  annexed  to  the  will,  instead  of 
a  presumption  of  law:  Doe  v.  Lancashire (c\  Goodiitle  v. 
Otway  (d).  But  if  it  be  a  tacit  condition,  what  is  the  con- 
dition ?  It  is  not  that  the  ^ill  shall  be  revoked  on  marriage 
and  the  birth  of  issue ;  for  if  the  whole  estate  be  not  disposed 
of,  it  is  not  revoked;  nor  if  the  will  make  any  provision  for 
the  wife  and  children  ;  and  so  also  if  provision  is  made  for 
them  in  a  separate  instrument,  the  will  is  not  revoked.  If 
theu  the  condition  have  so  many  limitations,  what  difficulty 
is  there  in  construing  it  to  be  that  the  will  shall  not  be  re- 
voked, if  such  was  the  express  intention  of  the  testator  ? 

II.  Supposing  then  that  judgment  ought  to  be  given  for 
the  devisee  on  the  special  verdict,  is  there  anything  m  the 
bill  of  exceptions,  tendered  by  the  heir,  to  deprive  him  of 
it?  The  first  exception  objects  to  the  receiving  in  evidence 
of  two  previous  wills,  made  by  the  testator  in  March  and  in 
December,  1834.  But  if  these  wills  are  receivable  for  any 
imaginary  purpose,  the  bill  of  exceptions  must  fail,  as  it 
excepts  to  them  generally,  not  as  to  the  application  of  them. 
The  distinction  the  learned  baron  drew  as  to  his  receipt  of 
declarations,  8cc.  was  this,  that  he  would  admit  those  only 
that  were  made  before  the  will.  {Parke  B.  The  previous 
wills  might  be  evidence  for  the  point  which  has  been  re- 

(a)  1  H.  Bl.  517.  (c)  5  T.  R.  49. 

(6)  2  Dicken,  445.  (<l)  7  T.  R.  399. 
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cently  so  much  discussed  here  in  Wright  v.  Tatham  (a),  viz.  1837. 
as  to  the  capability  of  the  testator.]  Clearly,  and  for 
many  other  purposes.  The  same  observation  applies  to  the 
second  exception  as  to  his  declarations  relating  to  his  future 
wife's  dower;  for  those  also  are  excepted  to  generally. 
Tlie  third  exception  of  the  plaintiff  in  error  is  to  the  rejec- 
tion of  the  parol  evidence  relating  to  the  purchase  by  Joseph 
Fox  of  the  property  at  Marston  Montgomery;  but  it  is 
submitted  that  it  was  rightly  rejected.  The  substance  of 
the  evidence  was  to  shew  that  Joseph  Fox,  who  had  entered 
into  a  written  contract  for  the  land,  had  entered  into  it  on 
the  part  of  his  brother,  John  Fox.  This  is  an  attempt  to 
raise  a  trust  by  parol,  and  defeat  the  Statute  of  Frauds.  It 
was  therefore  properly  rejected.  For  some  purposes,  no 
doubt  an  agent  may  be  created  by  parol ;  but  it  was  Joseph 
alone  who  could  have  compelled  specific  performance,  and 
agency  would  not  constitute  him  a  trustee  for  John.  The 
parol  evidence  tendered,  in  fact,  contradicts  the  written  con- 
tract, in  which  Joseph  purchased  in  his  own  name,  and  is 
therefore  inadmissible.  [Parke  B.  Does  the  doctrine 
arising  from  the  Statute  of  Frauds  apply  to  executory 
agreements  at  all  ?  Would  it  not  be  competent  for  John 
Fox  to  shew  that  the  agreement  was  entered  into  by  Joseph 
on  his  behalf?  Tindal  C.  J.  Take  the  case  of  an  auc- 
tioneer;— Could  it  not  be  shewn,  on  his  signing  an  agree- 
ment as  in  his  own  name,  that  it  was  really  on  behalf  of  his 
principal?]  On  Joseph  entering  into  the  agreement,  the 
beneikial  interest  vested  in  him;  and  therefore  to  make 
him  out  a  trustee  by  parol  would  be  to  defeat  the  Statute 
of  Frauds. 

Lastly,  on  the  bill  of  exceptions  tendered  for  the  devisee. 
It  is  submitted  that  the  letters  and  declarations  of  the  tes- 
tator were  admissible,  although  they  were  subsequent  to  the 
making  his  will :  for  the  inquiry  being  what  the  intention 
of  the  testator  was,  all  evidence  was  admissible  that  threw 
any  light  on  that  point.     This  point  therefore  falls  under 

(fl)  Ante,  p.  305, 
N  N  2 
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1837.  the  general  question  ai^ed  on  the  special  verdict.  Sup- 
pose marriage  and  the  birth  to  be  a  revocation  of  the  will 
by  presumption  of  law,  it  is  a  presumption  founded  on  the 
intention  of  the  testator;  and  direct  evidence  from  the  tes- 
tator's own  mouth,  of  what  his  intention  was,  must  be 
admusible.  Or  let  it  be  taken  as  a  tacit  condition  annexed 
to  the  making  the  will.  The  condition  is  not  that  marriage 
and  the  birth  of  a  child  shall  per  se  revoke  the  will;  for  if  the 
child  is  provided  for,  or  if  the  whole  estate  be  not  disposed 
of,  or  if  there  be  children  by  a  previous  marriaige,  there  it 
no  revocation.  What  difficulty  then  can  there  be  in  mould- 
ing the  condition  according  to  the  facts,  viz.  that  there  is  no 
revocation  if  the  testator  expressly  declare  there  should  not 
be.  If  this  be  part  of  the  condition,  the  evidence  is  admis* 
sible.  There  is  no  statute  law  to  define  what  shall  or  shall 
not  be  a  revocation  in  law.  The  whole  law  on  the  subject 
is  founded  on  decisions ;  and  therefore  the  only  rule  that 
can  be  relied  upon  is  that  which  is  based  on  principle. 
The  authorities  are  decidedly  in  favour  of  admitting  this 
evidence.  In  Lugg  v.  Lugg{a\  any  expression  that  may 
have  fallen  from  the  testator  is  referred  to  as  sufficient  to 
outweigh  the  presumption  arising  from  marriage,  &c.  In 
Colder  v.  Calder,  cited  in  Johnston  v.  Johnston  {b),  the 
same  reliance  is  placed  on  such  evidence.  [^Alderson  B. 
Suppose  marriage  and  the  birth  of  a  child ;  and  the  husband, 
having  made  a  previous  will,  should  intend  to  revoke  it,— it 
would  be  revoked,  no  doubt;  but  if  after  that  he  were  to 
change  his  intention,  would  it  be  again  set  up  ?]  If  a  decla- 
ration be  shewn  that  the  will  should  not  be  revoked,  that  is 
sufficient;  for  that  shews  the  will  never  had  been  revoked. 
\^Jlderson  B.  But  suppose  the  testator  first  of  all  declared 
that  the  will  should  not  stand,  and  afterwards  that  it  should; 
if  you  contend  that  parol  testimony  is  inadmissible  to  revoke 
the  will,  how  can  it  be  admissible  on  tlie  other  side?] 
The  revocation  proceeds  from  the  acts  of  the  testator,  and 
the  parol  evidence  may  be  admissible  to  explain  those  acts.  It 

(n;  1  Ld.  Rajm.  441;  &  C.  (6)  1  Phil.  Ecc.  R.  478. 

S  Salk.  593. 


Marstow 


MICHA£LMAS  T£RH^  I  VICT.  521 

has  been  said  that  the  will  is  not  absolutely  revoked,  only  pre-  18S7. 
sumptively ;  and  that  perhaps  is  the  right  solution  of  the  diffi- 
culty; Gibbem  v.  Cross^a).  In  Brady  v.Cubitt{b)  letters  were  v. 
admitted.  inKenebeh.  Scrafton{c)  parol  testimony  was  given:  ^^' 
it  is  true  that  expressions  are  attributed  to  Lord  Rosdyn  C. 
on  sending  the  case  to  an  issue,  reprobating  such  evidence^  and 
stating  that  a  Court  of  Law  would  pay  no  regard  to  it(<2); 
but  what  falls  from  an  equity  judge,  as  to  what  would  be 
the  practice  of  the  Courts  of  Law,  is  not  entitled  to  very 
much  weight.  On  the  other  hand,  in  Pole  v.  Lord  Somers  {t), 
Lord  Mfdon  C,  in  alluding  to  the  parol  evidence  admitted 
in  Brady  v.  Cubitt  {b),  found  fault  indeed  with  the  language 
attributed  to  Lord  Mansfield  C.J.,  but  seems  to  have  thought 
the  evidence  rightly  admitted  to  get  the  better  of  a  presump- 
tion. The  Attorney-General  then  read  the  decision  of  Sir 
Herbert  Jenner  on  the  present  will,  in  the  Consistory  Court, 
in  which  that  learned  judge  admitted  the  evidence  to  rebut 
the  revocation;  and  contended,  that  on  this  point  there  was 
no  distinction  between  wills  of  land  and  personalty. 

Sir  W.  W.  Folleti,  contri^,  (for  the  heir.)  It  being  con- 
ceded  that  the  cases  have  established  the  rule,  that  marriage 
and  the  birth  of  a  child  operate  as  a  revocation  of  a  previ- 
ous will,  the  question  is,  whether  there  are  any  circum- 
stances in  this  case  to  take  it  out  of  the  rule.  The  princi- 
ple which  the  learned  baron  laid  down  at  the  trial  as  to  the 
reception  of  evidence,  with  regard  to  those  circumstances, 
was,  that  he  would  admit  evidence  of  acts  done  before  the 
making  the  will,  but  not  after.  However  correct  that  rule 
may  be,  it  will  be  seen  that  it  was  not  rightly  applied.  For 
the  two  previous  wills  of  the  testator  are  nothing  but  de*- 
clarations  of  what  his  intentions  were,  and  should  have  been 
rejected  on  the  same  principle  that  other  declarations  as  to 
his  intentions  were  afterwards  rejected.  It  is  impossible 
to  see  how  declarations  of  a  testator  can  be  evidence  on  the 

(a)  2  Add.  £cc.  R.  456.  (d)  5  Ves.  jun.  66B. 

(b)  1  Dougl.  31.  (f)  6  Ves.  jun.  3S6. 

(c)  3  East,  530. 
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1837.  point  whether  a  subsequent  marriage  and  the  birth  of  a  child 
should  revoke  his  will,  when  the  birth  of  the  child  could 
not  be  known  to  him. 

The  circumstances  mainly  relied  on  by  the  other  side 
are,  that  the  testator  has  provided  for  his  widow  by  bis 
will,  and  also  by  the  dower  she  is  entitled  to,  and  that 
the  son  is  provided  for  as  heir  to  the  estate  purchased 
for  46SL  As  to  the  devise  to  Ann  Bakewell,  it  is  very 
doubtful  whether  she  could  take  under  it  at  all,  the  testator 
probably  meant  that  no  one  else  should  marry  her,  but  if 
he  married  her  himself  he  did  not  intend  that  that  should 
be  her  provision  after  his  death :  but  whatever  he  meant  she 
does  not  answer  the  terms  of  the  devise.  As  to  the  son, 
even  if  that  estate  should  descend  upon  him,  it  does  not 
affect  the  question,  as  appears  by  the  decision  in  ChrislO" 
fher  V.  Chri8topI*er{a),  Adams  V,  said  there  "the  cir- 
cumstances of  the  testator  are  to  be  considered ;  when  he 
was  without  a  child  he  had  left  his  estate  to  his  nearest  re- 
lation, his  brother;  but  when  he  had  a  child  it  became  de- 
pendent on  him  for  support ;  mural  duty  and  natural  love 
called  on  him  to  give  it  a  preference  to  every  body." 
But  on  what  ground  is  it  contended  this  estate  passes  to 
the  heir  ?  Joseph  Fox  either  bought  this  estate  as  agent  or 
as  principal.  If  he  bought  it  as  principal,  then  it  descended 
upon  John  Fox  at  his  brother  «/bsepA's  death,on  17  Nov.  1834; 
and  it  passed  under  his  will  dated  17  Jan.  \SS5,  If  Joseph 
Fox  bought  as  agent  for  John  Fox,  then  as  an  agent  may  be 
created  by  parol,  it  was  competent  to  prove  this  agency  by 
parol  testimony ;  the  learned  baron  therefore  was  wrong  in 
rejecting  the  evidence  which  would  have  proved  the  son  to 
be  totally  unprovided  for.  All  the  cases  shew  that  the  ground 
on  which  marriage  and  the  birth  of  a  child  operate  as  a  re- 
vocation, rests  on  the  implied  duty  which  is  held  to  exist  in 
every  man  to  provide  for  his  children.  In  Gibbens  v. 
Cross  (ft)  it  is  pointed  out  that  the  rule  is  borrowed  from 
the  civil  law,  where  the  birth  of  a  child  alone  would  revoke 
a  will,  as  was  also  held  in  Johnston  v.  Johnston  {c);  but 
(a)  2  DickcD,  445.     (b)  2  Add.  Ecc.  R.  456.    (c)  i  PhiU.  Ecc.  R.  447. 
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throughout  all  that  class  of  cases  where  it  has  been  held  that        i837. 
marriage  and  the  birth  of  issue  have  been  held  not  to  operate 
a  revocation,  it  will  be  found  that  in  every  oue  of  them  the 
wife  and  children  were  fully  provided  for. 

In  Brawn  v.  Thompson  {a)  the  testator  devised  to  Eliza* 
betk  Close,  whom  he  afterwards  married,  in  fee ;  unless 
therefore  she  devised  away  from  her  own  son,  he  would  take 
as  heir.  In  Johnston  v.  Johnston  (A)  Sir  J.  NichoU,  speak* 
ing  of  Brown  v.  Thompsoti  (a),  says  ''  the  will  was  not  re- 
voked by  the  subsequent  marriage  and  birth  of  issue,  upon 
the  ground  that  the  will  made  a  provision  for  the  wife,  and 
through  her  for  the  son."  Kenebel  v.  Sera/ton  (c)  proceeds 
on  the  fact  of  the  wife  and  issue  being  fully  provided  for. 
So  also  does  Ex  parte  Ilchester  {d).  Where  male  issue 
exist  of  a  prior  marriage,  it  would  seem  that  the  question 
of  revocation  could  not  arise. 

For  suppose  a  man  marries  and  has  a  son,  and  then  his 
wife  dies,  and  he  makes  a  will,  if  he  subsequently  marries 
and  has  issue,  there  would  be  no  revocation  of  his  will, 
because  that  would  not  benefit  the  issue  of  the  second  mar- 
riage, as  the  real  estate  would  all  descend  on  the  eldest  son, 
which  shews  that  the  interests  of  children  are  the  founda- 
tion of  the  rule ;  Sheath  v.  York{e).  So  in  Talbot  v.  Tal* 
bat  (f)  there  was  no  revocation,  because  there  was  a  settle- 
ment fully  providing  for  the  wife  and  children.  In  Johnson 
V.  Wells  (g)  the  testator  had  married  twice,  and  had  issue 
by  both  marriages,  and  the  second  wife  had  some  real  pro- 
perty settled  on  her  and  her  issue  by  the  marriage.  The 
case  on  which  the  other  side  mainly  depends  is  Brady 
V.  Cidntt{h),  but  that  decision  has  been  very  much  mis- 
understood ;  for  although  it  is  true  that  Lord  MansJUld  said 
the  presumption  might  be  rebutted  by  any  sort  of  evidence, 
in  that  case  no  such  evidence  was  offered,  and  the  case  is 
supportable  on  perfectly  distinct  grounds.      If  what  fell 

(a)  1  Eq.  Ca.  Abr.  413;  S.  C.         (e)  1  Ves.  &  Bea.  SOO. 
1  P.  Wmt.  304,  n.  (/)  1  Hagg.  £c.  R.  706. 

(6)  1  Phiil.  £cc.  R.470.  (g)  S  Hagg.  Ec.  R.  561. 

(c)  8  East,  530.  (A)  1  Dougl.  31. 

(d)  7  Ves.  348. 
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1837.        from  Lord  JMatufield  be  sound  law,  it  would  make  the 
revocation  depend  upon  the  intention  of  the  testator ;  the 
intention  would  be  a  matter  in  pais  to  be  decided,  like  all 
such,  by  a  jury,  and  the  Statute  of  Frauds  would  be  directly 
repealed.     For  the  only  reTOcations,  in  fact,  allowed  by  that 
statute  are  specified^  and  this  is  not  one  of  them.    It  is 
the  difficulties  arising  from  this  doctrine  that  has  brought 
upon  Brady  V.  Cubitt{a)  the  animadversions  of  the  Court  in 
Goodtitk  V.  Oiway{b),  Kenebel  v.  Scrafion{c)f  and  that 
caused  Lord  Kenyan ^  in  Doe  v.  Lancashire  {d),  to  put  the  re- 
vocation not  upon  the  ground  of  presumption,  but  of  a  tacit 
condition.     In  no  case  has  the  question  of  intention  been 
laid  before  a  jury,  which  shews  that  it  can  have   nothing 
to  do  with  revocation  or  no  revocation.     The    argument 
and  Lord  HardwicKs  judgment  in  Parsons  v.  Freeman  (f) 
completely  prove  this.     It  is  not  necessary  to  lay  down 
that  marriage  and  the  birth  of  issue   revoke  a  will  as  a 
tacit  condition,    they   may    be    more    properly    stated  to 
operate  a  revocation  by  a  rule  of  law,  just  as  the  change 
of  estate  operates  a  revocation  by  rule  of  law.    In  Goodtitk 
v.  Otway  (b)  there  is  no  doubt  that  the  testator  did  not  in- 
tend that  his  will  should  be  revoked  by  the  recovery  suffered, 
but  the  Court  most  properly  held  that  no  evidence  of  his  in- 
tention could  be  given  ;  and  Eyre  C.  J.  pointed  out  in  his 
judgment,  that  the  revocations  in  law  which  still  existed,  not- 
withstanding the  Statute  of  Frauds,  were  questions  entirely 
for  the  Court,  without  reference  to  the  intention  of  the  tes- 
tator.   Btiller  J.  there  endeavoured  to  support  his   deci- 
sion in  Brady  v.  Cubiit  (a),  although  he  agreed  with  the  rest 
of  the  Court  in  Goodiitle  v.  Otway  (6).     He  said,  "  there 
is  a  great  difference  between  cases  which  depend  on  circum- 
stances and  those  which  depend  on  the  solemn  acts  done  by 
the  party  himself,  and  this  distinction  supports  the  case  of 
Brady  v.   Cubitt{ay'     But  this  distinction  really  makes 
against  that  case,  for  if  the  revocation  is  to  depend  upon 
an  act  done  by  the  testator,  it  might  be  fair  that  evidence 

(a)  1  Doagl.  31.  ((f)  5  T.  R.  49. 

(6)  3  H.  Bl.  516.  (e)  3  Atk.  741. 

(c)  2  East,  680. 
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should  be  received  quo  animo  the  act  was  done.  Then 
where  is  the  distinction  between  Goodtille  v.  Otway{a)  and 
the  present  case?  In  Doe  v.  Lancashire  {b),  where  evidence 
was  tendered  as  to  the  intention  of  the  testator,  the  Court 
laid  no  stress  upon  it,  and  BuUer  J.  himself  said,  that  it  was 
a  revocation  in  law,  and  that  no  regard  was  to  be  paid  to  it. 
Lord  hardwicke,  in  Martin  v.  Savage  (c),  held  that  parol 
evidence  of  intention  should  not  be  admitted,  as  it  would 
elude  the  Statute  of  Frauds;  and  Serjt.  Williams,  in 
his  note  to  Duppa  v.  Mayo{d),  shews  that  if  subsequent 
marriage  and  the  birth  of  a  child  revoke  a  will  by  ope- 
ration  of  law,  the  same  objection  exists  to  receiving  parol 
evidence  as  in  other  revocations  of  law.  In  Kenebel  v. 
Scrajion  (e),  where  evidence  of  intention  was  given,  the 
Court  studiously  avoided  forming  any  judgment  upon  it ; 
and  Lord  Rossljfn  C,  in  sending  the  case  down  as  an  issue, 
observed,  that  a  Court  of  Law  would  pay  no  attention  to  it. 
On  principle  what  can  be  the  value  of  evidence  of  intention, 
unless  it  is  embodied  in  an  act.  Suppose  an  unmarried 
woman  makes  a  will  and  then  marries,  there  is  a  revocation, 
not  in  any  of  the  modes  enacted  by  the  Statute  of  Frauds, 
but  by  the  operation  of  law.  Her  status  is  altered,  which  is 
sufficient ;  then,  suppose  her  husband  were  to  die,  no  decla- 
rations of  her*s  could  set  up  the  will.  Take  the  case  of  a 
surrender  by  operation  of  law,  for  instance,  where  a  second 
lease  is  granted  to  the  lessee,  could  the  intention  of  the 
parties  be  given  in  evidence  that  it  was  not  to  operate  as  a 
surrender  of  the  first  lease?  All  these  cases  are  collected 
in  the  notes  to  Duppa  v.  Mayo  (d).  The  only  case  raising 
any  doubt  is  Brady  v.  CubittiJ'),  as  is  observed  by  Serjt.  Wil- 
liams ;  but  it  is  evident  that  case  cannot  be  good  law  on  this 
point,  because  it  would  admit  of  a  revocation  in  pais,  not 
sanctioned  by  the  Statute  of  Frauds.  [Patteson  J.  Even 
in  those  cases  where  an  imperfect  conveyance,  such  as  a 
feoffment  without  livery  &c.,  has  been  held  to  operate 
a  revocation,  and  in  which  the  intention  of  the  testator 
(a)  2  H.  61.  516.  (d)  1  Wm.  Saund.  S78,  (n.  4.) 

(h)  6  T.  E.  48.  (e)  3  East,  530. 

(e)  Cited  1  Vcs.  sen.  440, 489.  (/}  1  Dougl.  ii. 
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1837.  must  be  the  ground  of  the  decisions,  still  evidence  of  the 
testator's  intention  would  be  inadmissible,  as  appears  from 
the  notes  to  Duppa  v.  Mayo  {a).']  Nothing  can  be  stronger 
in  favour  of  the  present  case. 

The  decisions  in  the  Ecclesiastical  Court  have  been  re* 
ferred  to,  but  the  marked  distinction  between  die  wills  of  real 
and  personal  property  makes  them  inapplicable.  No  case 
on  a  will  is  decided  in  those  Courts  without  receiving  the 
testamentary  declarations  of  a  testator,  for  which  evidence 
of  his  intention  is  often  most  material.  But  on  what 
principle  are  they  received  ?  Because  it  is  not  necessary  that 
a  will  of  personalty  should  be  either  written  or  signed  by 
the  testator.  All  that  is  required  by  the  Statute  of  Frauds 
(29  Car.  2,  c.  3,  s.  6,)  is,  that  it  should  be  adopted  by  him ; 
therefore  on  \hef actum  of  propounding  the  will  it  is  most 
essential  to  prove  the  intention  of  the  testator.  So  also 
with  regard  to  the  revocation  or  republication  of  a  will  of 
personalty,  neither  writing  nor  the  signature  of  the  testator 
are  required.  S.  22,  which  requires  the  republication  to 
be  iu  writing,  does  not  require  the  writing  to  be  that  of  the 
testator.  Therefore  the  declaration  of  a  testator  may 
make  a  will,  or  may  revoke  it,  or  may  republish  it.  A  will 
therefore  may  be  set  up  in  those  Courts  by  mere  parol  de- 
clarations. But  in  a  will  of  lands  there  can  neither  be  revo- 
cation nor  republication,  without  the  signature  of  testator  and 
three  witnesses.  The  distinction,  therefore,  is  broad  and 
clear  between  the  rule  as  to  evidence  in  the  different  Courts ; 
and  it  is  unnecessary  to  examine  the  decisions  in  Emerson  v. 
Bovile{b),  Johnston  v.  John$ton{c),  Wakefield  v.  Cross  {d)^ 
Lugg  V.  Lugg{e). 

The  result  of  all  the  cases  is,  that  the  revocation  of  a  will 
of  lands  by  marriage  and  the  birth  of  a  child  takes  place  in 
respect  of  a  rule  of  law,  and  no  evidence  is  receivable  either 
on  one  side  or  the  other.  The  different  questions,  therefore, 
all  resolve  themselves  mto  this :  if  it  was  to  be  held  that 

(a)  1  Wm.  Sauad.  278,  (o.  4.)  (d)  3  Add.  £c.  R.  455. 

lb)  1  Phill.  Ecc.  R.  343.  (e)  1  Lord  Raym.  441;  5.  C. 

(c)  1  PhiU.  Ecc.  R.  447.  3  Salk.  592. 
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the  revocadon  depends  upon  the  intention  of  the  testator,  it         1837. 

would  admit  of  a  revocation  in  pais  in  a  mode  not  sanctioned 

by  the  Statute  of  Frauds.     In  no  case  has  the  revocation 

ever  been  left  to  a  jury  as  a  question  of  fact.  No  evidence  of 

such  intention  can  be  submitted  to  a  jury^and  without  such 

evidence,  unless  the  former  decisions  are  overruled,  the  Court 

must  hold  that  the  will  has  been  revoked  in  the  present  case. 

Sir  J.  Campbell  A.  6.  in  reply.  As  the  devisee  is  clearly 
entitled  under  the  will  of  the  testator,  and  that  will  has  not 
been  revoked  by  any  of  the  modes  authorized  by  the  Statute 
of  Frauds,  the  burden  is  upon  the  other  side  to  shew  some 
authority  to  entitle  the  heir  to  succeed.  The  inconveniences 
arising  from  the  unfortunate  decision  of  Christopher  v. 
Christopher  (a),  and  which  were  clearly  foreseen  by  Perrot 
B.,  have  driven  the  other  side  to  repudiate  the  terms  pre- 
smnption  and  tacit  condition  as  descriptive  of  the  revoca- 
tion caused  by  marriage  and  the  birth  of  issue.  It  is  now 
said  to  be  a  rule  of  law.  It  is  alleged,  that  by  the  law  of 
England  a  man  lies  under  the  imperative  duty  of  provid- 
ing for  his  widow  and  his  children.  This  is  denied.  The 
law  in  this  country,  ever  since  the  Statute  of  Wills,  (32  Hen. 
^3  c-  li)  gi^*es  every  man  full  testamentary  power  over  his 
property.  The  only  guide  which  the  Courts  follow  in  con- 
struing a  will  is  the  intention  of  the  testator.  The  rule  in- 
troduced in  the  Ecclesiastical  Courts,  of  considering  mar- 
riage and  the  birth  of  a  child  a  revocation  of  a  will,  has 
proceeded  entirely  on  the  ground  of  such  being  the  sup- 
posed intention  of  the  testator,  as  appears  by  Lugg  v. 
Lugg  (fi).  In  no  case  has  it  been  put  upon  the  implied 
duty  of  a  father  to  provide  for  his  children.  In  some  of 
the  cases  the  children  were  quite  unprovided  for ;  for  in- 
stance, in  Brown  v.  Thompson  (c),  where  the  testator  devis- 
ed to  Elizabeth  Close  in  fee,  leaving  it  in  her  power  to 
carry  the  estate  to  a  second  husband,  or  to  dispose  of  it  as 
she  pleased.     If  marriage  and  the  birth  of  issue  be  a  revo- 

(a)  Dick.  445.  (c)  1  Eq.  Ca.  Abr,  413;  S.  C. 

(6)  1  Lord  Raym.  441 ;  2  Saik.      1  P.  Wms.  304,  n. 
59«. 
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1837.  cation  by  rule  of  law,  there  must  be  a  rule  capable  of  clear 
defioitioo,  it  must  be  inflexible,  and  of  universal  applicatioo. 
The  cases  shew  that  no  such  characters  apply  to  it,  whereas  if 
it  be  referred  to  its  proper  foundation,  viz.  the  mtention  of 
the  testator  in  each  case^  all  difficulties  vanish.  If  it  be  a 
tacit  condition,  it  is  not  to  be  held  necessarily  annexed  to 
the  will  at  the  time  of  making  it.  It  is  a  condition  created 
by  law,  according  to  the  intention  of  the  tesUtor.  The 
subsequent  declarations  of  the  testator,  therefore,  are  ad- 
missible to  shew  what  his  intentions  were  at  the  time. 
This  view  gets  rid  of  the  difficulty  as  to  contradictory  de- 
clarations, for  it  may  be  left  to  the  jury  to  determine  what 
the  intentions  were  at  the  time  of  making  the  will.  Lastly, 
if  the  revocation  be  only  a  presumption,  evidence  of  course 
is  admissible  to  rebut  it. 

It  is  not  contended  that  the  question  of  revocation  or  no  re- 
vocation is  for  the  jury ;  but,  like  all  questions  of  law,  the 
facts  raising  it  must  first  be  found  by  the  jury.  Both  sides 
agree  that  certain  facts  must  be  found.  First,  marriage ;  se- 
condly, the  birth  of  issue ;  third,  whether  any  provision  or 
not  for  the  wife  and  children  by  settlement,  will,  or  other- 
wise. Can  it  be  alleged  by  any  one  having  in  view  the 
Berkeley  Peerage  case,  the  Douglas  case,  and  others,  that 
the  facts  of  marriage,  and  the  birth  of  a  child,  are  simple 
matters  of  fact,  on  which  none  of  the  frauds  and  perjuries 
contemplated  by  the  Statute  of  Frauds  are  likely  to  occur? 
And  if  this  be  so,  how  are  the  difficulties  increased,  what 
violation  of  principle  is  there  in  inquiring  also  what  the  in- 
tention of  the  testator  was  ? 

The  three  cases  on  which  the  other  side  must  rely  are, 
Christopher  v.  Christopher  {a),  Spraage  v.  Stone  {b),  and 
Doe  V.  Lancashire  (c) ;  but  in  all  those  cases  where  mar« 
riage  and  the  birth  of  issue  were  held  to  revoke  the  will,  the 
testator  had  not  contemplated  marriage,  and  he  left  children 
unprovided  for.  Whereas  in  Broum  v.  Thompson  {d\  Brady 

(a)  Dick.  446.  («)  5  T.  R.  49. 

(h)  Ambl.  721.  {d)  1  £q.  Ca.  Abr.413. 
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V.  Cubiit{a),Ex  parte  Lord  Ilche$ter(h\  Sheath  v.  York{c)f  ^337. 
Keuebel  v.  Scraflon  {d),  the  will  was  not  held  to  be  revoked, 
because  either  subsequent  marriage  was  contemplated,  or 
no  change  in  the  intention  of  the  testator  could  be  presumed. 
Talbot  V.  Talbot ie),  Johnsonv.  Wells (f),  and  the  other  de- 
cisions in  the  Ecclesiastical  Courts,  are  in  pari  materidy  for 
they  all  proceed  on  the  same  grounds^  viz.  that  if  the  testa- 
tor has  provided  for  the  issue  of  the  second  marriage,  if  the 
whole  estate  were  not  devised,  or  if  in  anj  other  way  the 
intention  of  the  testator  could  be  discovered,  there  is  no  re- 
vocation. The  distinction  drawn  to  avoid  the  effect  of  the 
ecclesiastical  decisions  does  not  apply,  because  the  Statute 
of  Frauds  does  not  come  in  question  on  a  revocation  in  law 
of  a  will  of  personalty,  any  more  than  of  a  will  of  real  pro- 
perty. If  there  had  been  a  question  of  republication  the 
argument  would  have  been  correct. 

As  to  Goodtitle  v.  Otway{g)  and  that  class  of  cases, 
their  authority  is  fully  recognized ;  no  doubt  where  a  will 
has  once  been  revoked,  parol  evidence  is  inadmissible  to 
shew  that  the  intention  was  not  to  revoke ;  but  to  make 
that  case  apply,  it  ought  to  be  shewn  that  marriage  and  the 
birth  of  a  child  operate  to  revoke  a  will,  with  the  same  con- 
stant unanswerable  effect  as  a  change  in  the  testator's  estate. 
Here  it  is  submitted  that  the  will  never  has  been  revoked. 
Brady  v.  Cubitt  (a)  has  been  commented  upon,  and  has 
been  alleged  to  have  been  attacked  more  than  it  deserves, 
for  that  no  parol  evidence  was  given  there.  But  the  case 
is  found  in  a  very  accurate  reporter,  and  his  marginal  note 
is,  that  the  implied  revocation  of  a  will  by  marriage,  &c. 
may  be  rebutted  by  parol  evidence. 

llie  question  there  was  between  the  heir  and  the  devisees, 
and  to  shew  that  the  will  was  not  revoked  the  latter  gave  in 
evidence  written  statements  by  the  testator  of  his  intention 
that  his  devise  should  take  effect. 

It  is  true  that  Lord  Alvanley  M.  R.  expressed  his  dis- 

(a)  1  DoQgL  SI.  (0  1  Hagg.  £c.  R.  705. 

{h)  7  Ves.  jun.  348.  (/)  2  Hagg.  561. 

(c)  1  Ves.  &  Bea.  390.  f^)  S  H.  Bl.  592;  7  T.  R.  399. 

\d)  3  East,  530. 
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18S7.        approbation  oi  Brady  v.  Cubiti  (a),  but  he  did  not  deny  that 
^^  it  WM  law.     In  Kenebel  v.  Scrafion  (b)  aho,  parol  evidence 

V.  was  given  of  the  testator's  intention ;  and  although  it  is 

true  that  Lord  Kenyan  did  not  rest  much  weight  upon  it, 
the  reason  was,  that  the  judgment  of  the  Court  passed  upon 
another  distinct  ground.  But  when  the  question  turns  on 
the  intention  of  the  testator,  then  such  parol  evidence  is 
most  material ;  and  in  no  case  has  any  such  evidence  been 
rejected.  With  regard  to  Martin  v*  Savage  (c),  and  that 
class  of  cases,  when  a  testator  has  parted  with  his  estate, 
and  takes,  by  a  conveyance,  a  different  estate,  the  non-ope- 
ration of  the  will  is  referable  to  the  doctrine  of  ademption, 
rather  than  of  revocation.  The  subject-matter  of  devise  on 
which  the  will  was  to  operate  is  gone. 

With  regard  to  the  bills  of  exceptions,  it  seems  almost 
admitted  that  the  prior  wills  of  the  testator  were  admissible. 
The  title  being  primA  facie  in  the  heir  at  law^  the  proof  of 
each  will  respectively  took  the  title  out  of  him,  and  no  ob- 
jection could  be  made  at  the  time  to  the  proof  of  any  one 
of  them.  The  declarations  also  of  the  testator  with  regard 
to  dower  were  admissible,  as  they  explained  his  acts 
with  regard  to  the  conveyance  to  himself  of  that  particular 
property.  With  respect  to  the  parol  evidence  of  Joseph 
Fox  having  purchased  the  estate  at  Marston  Montgomery, 
as  trustee  for  John  FoXp  it  is  submitted  to  be  contrary  to 
the  Statute  of  Frauds,  (29  Car.  d,  c.  3,  s.  6,)  to  admit  it. 
[Parke  B.  WiUon  v.  Hart  (d)  shews  that  it  is  competent 
to  prove  agency  by  parol.]  If  the  question  is  fully  con- 
sidered, it  is  submitted  that  it  cannot  be  permitted  to  shew 
by  parol  that  a  party  holding  in  his  own  name  is  a  trustee 
for  another.  But  if  the  evidence  should  be  admitted,  it 
would  only  carry  the  property  at  Marston  Montgomery 
with  the  other  estates.  The  fects  would  still  be  left  of  the 
testator  having  contemplated  marriage,  and  his  having  fully 
provided  for  his  future  wife,  which  would  be  sufficient  to 
prevent  a  revocation. 

With  regard  to  the  declarations  by  the  testator,  after  his 

(a)  1  Dougl.  31.  (c)  Cited  1  Ves.  sen.  440, 489. 

(6)  S  East,  530.  (d)  7  Taunt.  295. 
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will,  it  is  submitted  that  neither  statute  nor  principle  inter-        1837. 
veae  to  prevent  their  admission.  Cur,  adv.  vult. 

TiNBAL  C.  J.  in  the  ensuing  Hilary  term  (Jan.  26,) 
delivered  the  judgment  of  the  Court : — This  case  has  been 
brooght  by  three  writs  of  error  from  the  Court  of  Queen's 
Bench,  where  judgment  has  been  given  for  the  lessor  of 
the  plaintiff  on  a  special  verdict.  The  plaintiff  below 
brought  an  ejectment  to  recover  certain  lands  in  Stafford- 
shire, the  trial  of  which  action  was  removed  by  a  sugges- 
tion on  the  record  to  Gloucester,  where  it  took  place  before 
my  brother  Alderson.  Upon  the  trial  cross  bills  of  excep- 
tions were  tendered  to,  and  allowed  by,  the  learned  judge ; 
that  on  the  part  of  the  lessor  of  the  plaintiff,  containing 
exceptions,  as  well  against  the  admission  of  evidence  given 
by  the  defendant  below,  as  also  for  the  rejection  of  evidence 
which  he  had  offered ;  that  on  the  part  of  the  defendant 
below,  for  the  rejection  of  evidence  only.  One  of  the 
writs  of  error  has  been  sued  out  by  the  defendant  below  to 
bring  up  the  judgment,  which  was  given  without  argument 
on  the  special  verdict ;  and  each  party  has  brought  up  his 
own  bill  of  exceptions  by  a  writ  of  error  sued  out  by  himself. 

Another  action,  namely,  an  action  of  trover  for  the  title 
deeds  of  the  same  estate,  had  been  brought  by  the  lessor 
of  the  plaintiff  against  the  defendant  below,  in  the  Court 
of  £xchequer,  and  came  on  for  trial  before  the  same  judge 
at  the  same  assizes  ;  and  as  the  very  same  question  arose  in 
both  actions,  a  course  precisely  similar  was  pursued  in  both, 
and  for  the  purpose  of  avoiding,  as  well  unnecessary  ex- 
pense to  the  parties,  as  loss  of  time  to  the  respective 
Courts  of  Error,  it  was  thought  convenient  that  the  argu- 
ment of  the  writs  of  error  in  the  first-mentioned  cause 
should  take  place  in  the  presence  of  all  the  judges  of  the 
three  Courts  of  Westminster  Hall ;  the  parties  having  con- 
sented that  both  cases  shall  abide  the  decision  of  the 
present,  and  this  case  has  accordingly  been  argued  in  the 
presence  of  all  the  judges  of  England,  with  the  exception 
of  Lord  Denman. 
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1837.  On  the  part  of  the  plaintiff  in  error  (the  defendant  be- 

low) it  was  contended,  that  admitting  the  general  rule  to 
be  established^  that  marriage  and  the  birth  of  a  child  oper- 
ated as  the  revocation  of  a  will  made  before  the  marriage, 
where  the  wife  and  child  were  left  without  provision,  yet 
such  revocation  was  grounded  on  an  implied  intention  of 
the  testator  to  revoke  his  will  under  the  new  state  of  cir- 
cumstances which  had  taken  place  since  the  will  was  made^ 
and  upon  such  implied  intention  only ;  and,  consequently,  that 
any  evidence  was  admissible  on  the  part  of  the  devisee, 
which  shewed  a  contrary  intention,  in  order  to  rebut  such 
presumption. 

On  the  part  of  the  defendant  in  error  it  was  contended, 
that  such  revocation,  under  the  circumstances  above  sup- 
posed, is  the  consequence  of  a  rule  of  law,  or  of  a  condi- 
tion tacitly  annexed  by  law  to  the  execution  of  a  will,  that 
when  the  state  of  circumstances  under  which  the  will  is 
made  becomes  so  materially,  or  rather  entirely,  altered  by 
a  subsequent  marriage  and  the  birth  of  a  child,  the  will 
should  become  void  ;  and  that  the  operation  of  this  rule  of 
law  was  altogether  independent  of  any  intention  on  the  part 
of  the  testator. 

The  broad  question,  therefore,  which  has  been  argued 
between  the  parties  has  been,  whether  evidence  of  the  tes- 
tator's intention,  that  bis  will  should  not  be  revoked,  is  ad- 
missible to  rebut  the  presumption  of  law,  that  such  revo- 
cation should  take  place  ?  And  we  all  concur  in  the  opinion, 
that  the  revocation  of  the  will  takes  place  in  consequence 
of  a  rule  or  principle  of  law,  independently  altogether  of 
any  question  of  intention  of  the  party  himself,  and,  con- 
sequently, that  no  such  evidence  is  admissible. 

The  plaintiff  in  error,  in  support  of  the  proposition  for 
which  he  contends,  has  relied  on  the  authority  of  various 
decisions  of  cases,  as  well  in  the  Ecclesiastical  Courts  as  in 
the  Courts  of  Common  Law.  With  respect  to  the  former 
we  cannot  but  entertain  considerable  doubt,  whether  their 
authority  can  be  held  to  apply  to  the  present  question.  For, 
whilst  we  are  entirely  convinced  of  the  importance   of  a 
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uniformity  of  decision  between  the  courts  of  ecclesiastical  i837. 
and  of  common  law  jurisdiction^  where  the  same  state  of 
facts  is  under  investigation,  or  the  same  principle  of  law  is 
under  discussion  in  each :  and  entertaining  as  we  do,  at  the 
same  time,  the  highest  respect  for  the  learning  and  ability 
of  those  by  whom  justice  is  administered  in  the  Ecclesias- 
tical Courts,  we  cannot  forget  that,  in  the  question  now 
before  us,  we  have  to  deal  with  the  provisions  of  a  statute, 
with  which  the  questions  ordinarily  coming  before  them 
are  wholly  unincumbered.  The  question  now  before  us 
relates  to  the  revocation  or  non-revocation  of  a  will  devis" 
ing  real  property.  It  is  a  question,  whether  such  revoca- 
tion  shall  be  allowed  to  depend  upon  evidence  of  intention, 
that  is,  upon  evidence  of  which  parol  declarations  of  the 
testator  may  confessedly  form  a  part ;  whilst  the  Statute  of 
Frauds  has  anxiously  and  carefully  excluded  evidence  of 
that  nature,  with  respect  both  to  the  original  making  and 
the  revoking  of  wills  of  laud.  The  Ecclesiastical  Courts, 
on  the  other  hand,  are  concerned  in  the  granting  probate  of 
wills  and  testamentary  papers  relating  to  personalty  only  ; 
in  which  cases  no  statutory  enactment  has  excluded  parol 
evidence  of  the  intention  of  the  testator,  as  to  what  shall 
or  shall  not  be  a  testamentary  paper,  or  what  shall  or  shall 
not  amount  to  a  revocation  or  republication  of  a  will.  On 
the  contrary,  the  evidence  bearing  on  these  points  is  gene- 
rally mixed  up  with  declarations  of  the  party,  and  frequently 
consists  of  such  declarations  alone.  The  decisions  there- 
fore in  the  Ecclesiastical  Courts,  referred  to  by  the  counsel 
for  the  plaintiff  in  error,  may  be  sound  decisions  with  re- 
spect to  the  subject-matter  to  which  they  relate,  and  may 
yet  furnish  no  authority  on  the  case  now  in  judgment  before 
us.  And  if  that  question  is  to  be  decided,  as  we  think  it  is, 
by  the  weight  of  the  authorities  to  be  found  in  the  Courts  of 
Common  Law,  the  balance  preponderates  greatly  in  favour 
of  the  proposition,  that  no  evidence  of  intention  is  to  be 
admitted  to  rebut  the  presumption  of  law,  that  a  will  is 
revoked  by  subsequent  marriage  and  the  birth  of  a  child. 
VOL.  II.  o  o 
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1837.  Tiie  cases  relied  on  principally  by  the  plaintiff  in  error 

(the  defendant  below),  are  those  of  Bradff  v.  CubUHp),  aUd 
Kenebel  v.  Sera/ton  {b) ;  thos«  which  are  appenled  to  by  the 
defendant  in  error  (the  lessor  of  the  plaintiff),  dre  Doe  t. 
Lancashire  (c),  and  Goodtitle  v»  Otway  {d). 

Now,  with  respect  to  the  case  of  Bradtf  v.  CMtt  (a), 
it  must  be  admitted  that  the  opinion  of  Liord  Mansfield  u 
expressed  in  terms  the  most  explicit  and  unreserved,  ''  that 
the   presumption    of  revocation   from  marriage  and   the 
birth  of  children,  like  all  other  presumptions,  may  be  re- 
butted by  any  sort  of  evidence/'    But  it  must  at  the  same 
time  be  observed,  that  the  decision  of  that  case  rests  also 
upon  other  grounds,  which  are  altogether  satisiactory  and 
free  from  objection ;  viz.  first,  that  the  disposition  made  by 
the  will  was  of  pari  only,  not  the  whole  of  the  estate ;  and 
secondly,  that  the  instrument  executed  after  the  death  of 
the  child  operated  as  a  republication  of  the  devise  don^ 
tained  in  the  will.    And  as  to  the  case  of  Kenebel  v.  Strafe 
ton  {b\  it  affords  no  authority  whatever  for  the  position,  that 
such  implied  revocations  can  be  rebutted  by  parol  evidence 
of  a  contrary  intention  existing  in  the  testator's  thind ;  be» 
cause,  in  that  case,  the  objects  of  the  tnarriage  were  con* 
templated  and  provided  for  by  the  will,  so  that  there  was  no 
implied  revocation  whatever  of  the  will ;  and  next,  because 
the  question  as  to  the  admissibility  of  such  evidence  is  ex-* 
pressly  declared  by  Lord  Ullenborough,  in  giving  the  judge- 
ment of  the  Court,  to  be  left  entirely  untouched  by  the  de» 
cision  of  that  case. 

And  looking,  on  the  other  hand,  at  the  cases  relied  upon 
on  the  part  of  the  lessor  of  the  plaintiff,  we  agree  entirely 
with  Lord  Kenyan  as  tO  the  ground  upon  which  the  doctrine 
of  implied  revocation,  under  the  circumstances  now  before 
us,  ought  to  be  rested.  That  very  learned  judge,  in  giving 
his  judgment  in  the  case  of  Doe  v.  Lancashire  (c).  treats  it 
as  a  principle  of  law,  of  which  he  suggests  the  foundation 

(fl)  1  Doug.  31.  (c)  5  T.  R,  49. 

(b)  2  East,  530.  {d)  2  H.  Bl.  51C. 


MICHAELMAS  TERM,  I  VICT.  535 

to  be  a  tacit  condition  annexed  to  the  will  itself,  when  made,        id37. 
that  it  should  not  take  effect  if  there  should  be  a  total  change      m^J^^ 
in  the  situation  of  the  testator's  family;   and  this  foundation  v. 

of  the  rule  is  confirmed  by  the  judgment  of  Lord  Ellen* 
borough  in  the  case  above  referred  to  (a),  where  he  says 
this  ground  is  to  be  preferred  '^  to  any  presumed  alteration 
of  intention ;  which  alteration  in  intention  should  seem  in 
legal  reasoning  not  very  material,  unless  it  be  sufficient  to 
found  a  presumption  in  fact,  that  an  actual  revocation  has 
followed  thereupon."  llie  case  again  of  Goodiitle  v. 
Otway{b),  although  not  the  same  in  circumstances,  yet 
establishes  the  very  same  principle  as  that  contended  for  by 
the  defendant  in  error.  That  case  did  not,  indeed,  relate 
to  the  revocation  of  a  will  by  a  subsequent  marriage  and 
the  birth  of  a  child ;  but  to  the  revocation  of  a  will  by  a 
subsequent  conveyance  of  lease  and  release,  executed  for  a 
limited  purpose  only;  but  the  same  principle  was  laid 
down,  that  parol  evidence  shall  not  be  admitted  to  shew 
that  the  testator  meant  his  will  to  remain  in  force  against 
the  revocation  implied  by  law  from  the  execution  of  such 
subsequent  conveyance;  the  Lord  Chief  Justice  Eyre 
stating  his  opinion  to  be,  that  in  cases  of  revocation  by  ope- 
ration of  law,  "  the  law  pronounces  upon  the  ground  of  a 
pmumpiio  juris  ei  dejure,  that  the  party  did  intend  to  re- 
voke^ and  that  presumptio  juris  is  so  violent  that  it  does  not 
admit  of  circumstances  to  be  set  up  in  evidence  to  repel  it ; 
and  this  makes  it  difficult,"  he  says,  "  to  understand  the 
case  in  Douglas  {Brady  v.  Cubitt),  supposing  that  to  be 
a  case  of  revocation  by  operation  of  law,  and  not  within 
the  Statute  of  Frauds."  And  we  think  this  opinion  at 
which  we  have  arrived  not  only  sup  ported  by  the  autho- 
rity  of  the  decided  cases,  but  the  only  one  which  is  con« 
sistent  with  the  provisions  of  the  Statute  of  Frauds.  For, 
if  against  the  intention  to  revoke,  which  is  presumed  by 
law,  parol  evidence  of  a  contrary  intention  could  be  ad- 
mitted, such  as  evidence  of  conduct  of  the  testator  leading  to 

(a)  Kenebel  v.  Scrqfton,  9  East,  530.  (6)  2  H.  BL  516. 

Q  O^ 


Rob. 
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1837.        the  inference  that  he  meant  the  will  to  stand,  or  of  decla* 

«.  rations  to  that  effect,  then  it  would  be  but  reasonable  to 

Mariton  ' 

V.  allow  such  evidence  to  be  met  and  encountered  by  evidence 

of  conduct  of  the  testator,  leading  to  a  different  inference, 
and  of  declarations  contradictory  to  the  former.  And  again, 
the  admission  of  such  evidence  leads  to  this  further  diffi- 
culty, that  if  the  testator  changes  his  first  intention  and  adopts 
a  contrary  one,  which  of  the  two  intentions  is  to  prevail  ?  Is 
it  to  be  the  first,  which  is  clearly  expressed  and  proved,  or  is 
the  latest  formed  intention,  like  the  last  will,  to  be  allowed 
to  predominate  ?  It  was  precisely  to  preserve  us  from  the 
perplexity  and  uncertainty  of  such  conflicting  evidence,  both 
in  the  making  and  revoking  of  wills,  that  some  of  the  pro- 
visions of  the  Statute  of  Frauds  were  expressly  framed. 
We  think,  therefore,  such  evidence  was  inadmissible ;  and 
that  the  rejection  of  it,  when  offered  by  the  plaintiff  in  error 
(the  defendant  below),  was  right ;  and  that  the  bill  of  ex* 
ceptions  tendered  upon  that  ground  by  the  defendant  below, 
and  allowed  by  the  learned  judge,  has  entirely  failed.  But 
the  plaintiff  in  error  contends  that  the  rule  of  law  to  which 
we  have  adverted  does  not  apply  to  the  case  before  us.  It 
seems  necessary  therefore  to  determine  what  is  the  precise 
rule  of  law  upon  this  subject,  and  to  consider  the  objections 
urged  against  its  application  to  the  present  case ;  and  upon 
a  careful  examination  of  the  several  cases  which  have  been 
decided  on  this  point,  we  take  the  rule  of  law,  so  far  as  it  is 
material  to  the  present  inquiry,  to  be  this— that  in  the  case 
of  the  will  of  an  unmarried  man,  having  no  children  by  a 
former  marriage,  whereby  he  devises  away  the  whole  of  his 
property  which  he  has  at  the  time  of  making  his  will,  and 
leaves  no  provision  for  any  child  of  the  marriage,  the  law 
annexes  the  tacit  condition,  that  subsequent  marriage  and 
the  birth  of  a  child  operate  as  a  revocation.  Now,  with 
respect  to  the  rule  so  laid  down,  the  plaintiff  in  error  ob- 
jects, that  the  exception  to  it  is  not  confined  to  the  single 
case  where  a  provision  is  made  by  the  will  to  the  children 
of  the  marriage,  but  that  the  case  is  also  excepted  in  which 
a  provision  is  made  by  the  will  for  either  the  wife  or  the 
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children :  and  still  further  he  contends,  that  if  it  is  necessary        1^7. 
that  provision  should  be  made  for  both  wife  and  children^     Mariton 
it  is  enough  that  it  is  made  either  by  the  will  itself,  or  any         ^v. 
subsequent  provision,  and  that  upon  the  facts  of  this  case 
it  appears  a  provision  is  made  for  both,  in  the  one  way  or 
the  other :  and  further,  that  the  estate  which  was  conveyed 
to  the  testator,  after  the  making  of  his  will,  being  an  after- 
purchased   estate,  did   not   pass  thereby,  but  descended 
to  the  child    of  the    marriage,   as   his  heir  at   law,   and 
thereby  formed  such  a  provision  for  him.     With  respect 
to  the  first  objection,  we  are  all  of  opinion  that,  under  the 
circumstances  above  supposed,  in  order  to  prevent  the  re- 
vocation of  the  will,  and  to  take  the  case  out  of  the  general 
rule,  it  is  not  sufficient  that  a  provision  is  made  for  the 
wife  only,  but  that  such  provision  must  also  extend  to  the 
children  of  the  marriage.     The  children  of  the  marriage, 
both  in  the  consideration  of  our  law  and  of  the  civil  law, 
from  which  the  rule  itself  has  been  adopted,  are  the  subjects 
of  the  marked  anxiety  of  both  codes  of  law.    This  is  evident 
from  the  preamble  to  the  Statute  of  Wills,  32  H.  8,  c.  1, 
which  recites,  as  the  object  of  the  statute,  the  enabling  the 
king's  subjects  to  further  "  the  good  education  and  bringing  up 
of  their  lawful  generations,"  and  ^'  to  discharge  their  debts, 
and  after  their  degrees,  set  forth  and  advance  their  children ;" 
and  still  further,  the  observation  of  Lord  Chancellor  Not- 
imgham  (a)  in  the  case  of  Pitt  v.  Pelham  and  another  (a), 
is  direct  upon  the  point :  '*  The  ground  of  the  Statute  of 
Wills  is  the  good  of  children  and  posterity,"  and  no  case 
has  been  decided  in  which  the  will  has  been  held  to  be  not 
revoked,  where  the  Courts  have  not  acted  on  the  principle 
that  the  provision  was  not  made  for  the  wife  only,  but  ex- 
tended to  the  children  also.      In  the  case  of  Eyrt  v.  %re, 
cited  in  1  P.  JViltianu,  304,  the  will  appears  to  have  been 
held  to  be  revoked  upon  the  ground  that  no  provision  is  made 
for  the  child;  and  the  case  of  Brown  v.  Thomp9Qn{b), 

(a)  3  Freeman,  134.  The  obser-  Lord  Chancellor  of  Ireland, 
vation  seems  made  by  the  Re-  (6)  1  £q.  Cas.  Abr.  413. 
porter,  who>as  afterwards  (1706) 
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1837.  which  at  first  seems  to  lead  to  a  contrary  conclusion,  does 
in  fact  support  the  principle  now  laid  down.  In  that  case 
the  testator  had  devised  an  estate  to  the  woman  whom  he 

RoK.  afterwards  married,  and  her  heirs;  and  Sir  John  Trevor 
M.  R.  held  the  will  to  be  revoked  by  the  subsequent  mar- 
riage and  the  birth  of  a  child,  which  must  necessarily  have 
been  on  the  ground  that  no  provision  was  made  for  the 
child  {a).  And  although  this  decree  was  afterwards  reversed 
by  the  Lord  Keeper  Wright,  yet  such  reversal  (the  pro- 
priety of  which  seems  very  doubtful)  expressly  recognises 
the  principle,  that  the  children  of  the  marriage  must  be 
provided  for  by  the  will ;  for  he  assigns  as  the  reason  for  the 
reversal,  '*  that  no  injury  was  done  to  any  person^  and 
those  are  provided  for  whom  the  testator  was  most  bound 
to  provide  for,"  meaning  thereby,  that  the  child  was  to  be 
considered  as  provided  for,  by  reason  of  an  estate  of  inhe- 
ritance having  been  given  to  the  mother.  And  the  case  of 
Kenebel  v.  Scrafton  (Jb)  (before  referred  to)  confines  the  ex- 
ception to  the  case  where  both  wife  and  children  are  pro- 
vided for  by  the  will.  Taking,  therefore,  the  rule  of  law  to 
be,  that  the  children  of  the  marriage  must  be  provided  for 
in  order  to  prevent  the  revocation  of  the  will,  it  is  obvious 
that  no  provision  whatever  is  made  by  this  will  for  any  child 
of  the  marriage ;  and  whether  any  provision  whatever  is 
made  for  the  wife  by  the  devise  to  her  of  the  estate  for  life, 
upon  the  condition  expressed  in  the  will,  or  whether  she 
could  claim  a  provision  by  her  right  to  dower,  we  give  no 
opinion  whatever,  because  it  is  obvious  that  such  pro- 
vision for  the  wife,  if  it  exists  at  all,  is  limited  to  her  for 
life  only,  and  cannot  be  extended  in  any  vray  to  form  a  pro- 
vision for  the  children  of  the  marriage. 

But  it  is  further  objected,  that  an  after*purchased  estate 
did  not  pass  by  the  will,  but  descended  upon  the  son 
in  fee,  and  thereby  became  a  provision  for  him,  and  pre- 
vented the  revocation  of  the  will.  In  the  first  place,  we 
answer^  that  no  case  can  be  found  in  which  after-acquired 

(a)  1  P.  Williams,  S04  n.  (6)  2  East,  5S0. 
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properly  ciesc^diog  upon  the  child,  has  been  allowed  to 
have  that  efiect ;  and^  indeed,  such  a  proposition  seems  in- 
compatible with  the  nature  of  a  condition  annexed  to  the 
will,  whicbi  so  far  as  it  relates  to  the  existence  or  extent  of 
the  provision,  must  in  its  own  nature  have  reference  to  the 
existing  state  of  things  at  the  time  the  will  itself  was  made. 
But,  secondly,  it  appears  to  us  a  conclusive  answer  to  the 
objection  that,  upon  the  statement  of  facts  in  the  special 
verdict,  |he  testator  bad  in  him,  at  the  time  of  making  his 
will,  an  equitable  interest  in  the  estate  in  question,  which 
equitable  interest  passed  to  the  devisee  under  his  will,  so 
that  the  subsequent  conveyance  of  the  legal  estate  to  the 
testator  would  give  no  real  or  beneficiary  interest  to  his 
heir  at  law,  but  would  make  him  a  trustee  for  the  devisee ; 
for  it  is  well  established,  that  an  estate  contracted  for  will 
pass  under  general  words  of  devise  in  a  will,  even  though 
the  agreement  to  purchase  is  not  to  be  carried  into  execu- 
tion until  a  future  day,  which  does  not  occur  until  after  the 
time  when  the  will  bears  date  (a) ;  and  in  this  special  ver^- 
dict  it  appears  that  the  contract  to  purchase,  so  entered  into 
by  Joseph  Ibx,  upon  his  dying  intestate  and  unmarried, 
descended  upon  and  came  to  John  Fox,  his  elder  brother, 
and  sole  next  of  kin  and  heir  at  law,  and  the  person  entitled 
to  take  out  administration  to  his  personal  estate.  John  Fox^ 
therefore,  at  any  time  after  his  brother's  death,  had  the 
right  to  file  a  bill  in  equity  for  the  specific  performance  of 
the  contract,  and  was  therefore  seised  of  the  equitable 
estate  at  the  time  of  making  his  will.  Holding,  therefore, 
as  we  do,  that  the  beneficiary  interest  in  this  estate  passed 
under  the  devise,  we  consider  the  descent  of  the  legal 
estate  upon  the  child  of  the  marriage,  to  have  formed  no 
provision  for  him,  but  that  he  was  left  wholly  unprovided 
for,  as  he  neither  took  any  thing  under  the  will,  nor  any 

(fl)  See  Potter  v.  Potter,  1  Ves.  16  Ves.  jun.  253,  reported  nom. 
SCQ.  id? ;  see  also  the  case  cited  Lawa  v.  Bennett,  1  Cox,  167 ; 
from  the  Rolls  in  7  Ves.  jun.  436  ;     Greenhill  s.Greenhill,  Free.  Cb. 
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I83r.        thiug  (if  that  would  have  been  sufficient,)  by  descent  from 

V.  We  therefore  think  the  will  revoked,  and  that  the  lessor 

of  the  plaintiff  is  entitled  to  have  the  judgment  affinned 
which  has  been  already  given  for  him  on  the  special  verdict; 
and  this  makes  it  unnecessary  for  us  to  give  any  judgment 
upon  the  bill  of  exceptions  tendered  by  the  lessor  of  the 
plaintiff,  for,  as  he  is  entitled  to  our  judgment  on  the  facts 
found  by  the  jury,  that  bill  of  exceptions  may  for  the  pre- 
sent be  considered  as  wholly  immaterial,  or  as  if  it  had 
never  been  tendered  at  the  trial ;  though  at  the  same  time 
we  have  no  hesitation  in  declaring  our  opinion  to  be,  that 
the  learned  judge  was  right  in  admitting  the  evidence  therein 
mentioned,  but  wrong  in  rejecting  the  evidence  which  was 
offered  to  prove  that  Joseph  Fox  entered  into  the  agreement 
of  purchase  stated  in  the  bill  of  exceptions,  as  the  agent  of 
John  Fox. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
judgment  of  the  Queen's  Bench  must  be  affirmed. 

Judgment  for  the  defendant  in  error. 


The  Queen  v.  The  Company  of  Proprietors  of  the  Leeds 
and  Liverpool  Navigation. 

1.  By  the  10  (jfj  an  appeal  asrainst  a  rate  for  the  relief  of  the  poor  of 
G«o.3,c.  cxiv.  .  ,        T .  1   •       II.  1 

a  Canal  Com-  the  parish  of  Liverpool,  in  which  the  defendants  were  rated 
paoy  was  ia- 

corporated,  with  power  to  make  a  canal  and  to  take  tolls,  and  by  section  49,  it  was 
enacted,  '*  that  tlie  said  tolls  shall  at  all  times  hereafter  be  exempted  from  the  payment 
of  any  taxes,  rates,  assessments,  or  impositions  whatsoever,  any  law  to  the  contrary 
notwithstanding,  other  than  such  taxes,  rates,  &c.  as  the  land  which  shall  be  used  for 
the  purposes  of  the  said  navigation  would  have  been  subject  to,  if  this  act  had  not 
been  made."  The  93  Geo,  3,  c.  xlvii.  repealed  this  act,  and  incorporated  another  na- 
vigation with  the  above-mentioned,  and  contained  a  similar  exempting  clause  as  to  the 
tolls  to  be  taken.  By  the  69  Geo.  3,  c.  cv.  the  Company  were  em  powered  to  make  a 
cur,  and  all  the  ejxmpiiont  in  the  former  act  were  extended  to  the  porposcs  of  that  act ; 
and  by  section  17,  the  lands,  houses,  wharfs,  warehouses,  and  other  houses  of  the  Com- 
pany were  to  be  rateable  to  the  poor,  as  lands  &c.  of  a  like  quality,  where  the  same 
shall  be  situate. 

Held,  1st,  That  tlie  land  occupied  by  the  original  line  of  the  canal  was  to  be  rated 
as  land,  without  reference  to  its  use  as  a  canal,  according  to  the  annual  value  of  the 
adjoining  land  at  the  time  of  the  making  the  rate. 

2nd.  That  the  landi  mentioned  io  section  17>  meant  the  land  of  the  canal  covered 
with  water.  3rd. 
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for  "  their  lauds,  canal  navigation,  warehouses,  sheds, 
houses,  stables,  cranes,  weighing  machines,  branches,  basins, 
cuts  and  wharfs,"  at  the  sum  of  S400/.,  the  Michaelmas 
Sessions,  1834,  for  the  borough  of  Liverpool,  confirmed 
the  rate,  subject  to  the  opinion  of  this  Court  upon  a  case, 
which  stated  in  substance  as  follows : 

By  the  10  Geo.  S,  c.  cxiv.  (local)  the  above-mentioned 
Company  were  incorporated  and  empowered  to  purchase 
lands  for  the  use  of  the  navigation,  and  to  make  a  canal 
from  Leeds  to  Liverpool,  with  all  the  powers  necessary 
thereto,  and  were  also  empowered  to  take  certain  rates  and 
tolls  along  the  line  of  the  canal.  Section  49  of  this  act 
enacted,  *^  that  the  said  rates,  tolls  and  duties  shall,  at  all 
times  hereafter,  be  exempted  from  the  payment  of  any 
taxes,  rates,  and  assessments  or  impositions  whatsoever,  any 
law  or  statute  to  the  contrary  notwithstanding,  other  than 
such  taxes,  rates  and  assessments  as  the  land  which  shall  be 
used  for  the  purpose  of  the  said  navigation  would  have  been 
subject  to  if  this  act  had  not  been  made." 

The  23  Geo.  3,  c.  xlvii.  (local)  incorporated  the  river 
Douglas  Navigation  with  the  Leeds  and  Liverpool  Canal, 
and  by  sect.  31,  it  was  enacted  and  declared,  ''that  the  said 
several  navigations,  cuts  or  canals,  and  every  part  thereof, 
and  the  said  rates,  tolls  and  duties  to  be  taken  upon  the  same, 
or  any  part  thereof,  under  the  authority  of  this  or  either  of 
the  aforesaid  acts,  shall  at  all  times  be  exempt  from  the 
payment  of  any  taxes,  rates,  assessments  or  impositions 
whatsoever,  other  than  and  except  such  taxes,  rates  and 
assessments  as  the  land  which  hath  or  shall  be  used  for 
the  purpose  of  such  navigations,  cuts,  or  canals,  were 
or  would  have  been  subject  to  if  this  act  had  not  been 
made ;  and  that  such  navigations,  cuts  or  canals  shall  not 
be  subject  or  liable  to  the  payment  of  any  taxes,  rates,  or 

3d.  That  the  branches  of  the  canal  mast  be  considered  as  part  of  the  whole  navi- 
^tion,  and  were  rateable  on  the  same  principle. 

2.  The  33  Geo.  3,  c.  xlvii.  s.  31,  which  contained  the  exempting  clause  from  rates 
and  taxes  of  the  tolls  of  the  canal,  excepted  therefrom  quays,  wharfs,  warehouses  or 
other  houses.  Held,  that  wharfs  erected  by  the  Company  on  their  branches,  were  to 
be  rated  according  to  their  annual  value  to  let. 
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sisaessmento,  save  and  except  such  taxes,  8(c«  as  have  been 
and  now  are  usually  charged  and  assessed  thereon,  any  law 
or  statute  to  the  contrary  notwithstanding;  but  nothing  in 
this  act  shall  be  construed  to  exempt  any  quay,  wharfs  ware- 
house»  or  other  house,  from  the  payment  of  any  rates,  taxes 
or  assessments/'    Sect.  41  repealed  the  10  Geo.  S,  c.  cxiv. 

By  the  59  Geo.  3,  c.  cv.  (local  and  personal)  the  Com- 
pany were  empowered  to  make  a  cut  from  Hennis  Bridge  to 
join  the  Duke  of  Bridgwater's  canal  at  Leigh,  and  all  the 
powers  &c,,  exemptions  &c.,  matters  and  things  contained  in 
the  former  acts  of  parliament  not  repealed,  were  extended 
to  the  purposes  of  that  act.     Section  17  of  this  act  enacted, 
"  that  all  and  every  the  lands,  dwelling-houses,  wharfs, 
quays,  warehouses,  lockhouses,  and  other  houses  of  and 
belonging  to  the  said  Company  of  Proprietors,  shall  be 
rateable  and  chargeable  to  the  maintenance  of  the  poor,  and 
to  all  parochial  rates  and  taxes  in  the  several  parishes,  town- 
ships or  places  where  they  are  respectively  situate,  the  lands 
according  to  the  quantity  and  quality,  and  the  dwelling- 
houses,  wharfs,  quays,  warehouses,  lockhouses,  and  other 
houses  according  to  the  nature  and  respective  uses,  dimen- 
sions and  descriptions  thereof,  and  shall  be  charged  and 
assessed  in  like  manner  as  lands  of  a  like  quality,  and  as 
dwelling-houses,  warehouses,  lockhouses,  and  other  houses 
of  a  like  and  similar  size,  nature,  dimensions  or  descriptions 
in  the  respective  parishes  8cc.,  where  the  same  shall   be 
situate,  are  or  shall  be  assessed  and  charged;  and  that,  as 
well  the  rates,  duties  and  other  personal  property  of  the 
said  Company,  liable  to  be  rated  to  the  poor  and  other  pa* 
rochial  taxes,  in  any  such  parishes,  townships,  or  places,  as 
also  the  tolls,  rates,  and  duties  hereby  granted  to  the  de- 
visees of  the  said  Duke  of  Bridgwater,  shall  be  rated  and 
assessed  in  like  manner  and  in  the  same  proportion  ^9  other 
personal  property  rateable  in  the  said  parishes  Su;.  respec- 
tively shall  be  rated  and  assessed,  and  according  to  the 
length  of  the  line  of  the  said  canals  and  navigations  in  such 
respective  parishes  &c*,  and  not  otherwise,  or  in  any  other 
manner." 
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The  Leeds  and  Liverpool  canal  has  been  finisbed,  and  a 
cominanication  has  been  made  between  Leeds  and  Liver* 
I>ool,  terminating  at  the  North  Ladj's  Walk  in  Liverpool. 
The  Company  have,  since  the  passing  of  the  10  Geo^Sg 
c.  ciiv.  and  also  of  the  59  Geo.  3,  c.  cv.  purchased  different 
pieces  of  land,  in  which  they  have  cut  the  branches  and 
basins  hereinafter  mentioned,  under  the  general  powers  con« 
tained  in  the  above  acts,  branching  out  at  several  points 
from  the  original  parliamentary  line,  towards  and  into  the 
town  of  Liverpool.  Upon  the  land  so  purchased,  and 
upon  the  sides  of  the  said  branches,  the  Company  have 
wharfs,  which  are  of  considerable  advantage  to  the  public 
and  those  trading  upon  the  canal,  and  to  the  Company ;  but 
the  Company  do  not  take  any  additional  tolls  for  such  cuts, 
other  than  wharfage  upon  the  wharfs  adjoining  the  cuts.  ] 

The  Company  are  in  the  occupation,  within  the  parish  of 
Liverpool,  of  a  warehouse,  shed,  manager's  house,  cranes, 
and  weighing  machines,  which,  according  to  the  value  of 
similar  adjacent  property,  are  of  the  annual  value  of  624/, 
As  to  the  value  of  the  above  property  there  is  no  dispute, 
and  the  said  rate  is  right  in  respect  thereof. 

The  Company  are  also  in  the  occupation,  within  the  pa* 
rish  of  Liverpool,  of  a  portion  of  their  canal,  basins  and 
towing  paths,  being  in  the  original  and  parliamentary  line, 
which  canal  &c.  contain  51,555  superficial  square  yards; 
and  the  land,  if  it  is  to  be  estimated  according  to  its  value 
as  agricultural  land,  at  the  time  of  the  passing  of  the  10 
Geo.  S,  should  be  rated  at  505.  an  acre  only,  and  the  amount 
at  which  the  Company  should  be  rated,  on  this  principle, 
would  amount  to  16/.  If  it  is  to  be  estimated  as  mere  land, 
according  the  value  of  adjoining  land  at  the  present  time,  its 
value  is  1806/.  Ss.  6d,  If  it  is  to  be  estimated  as  land  used 
for  navigation,  on  a  criterion  of  what  the  land  so  used 
would  let  for,  supposing  the  party  taking  it  to  form  his  cal* 
culation  from  the  amount  of  the  tolls  received  on  the  whole 
line  of  the  canal  (deducting  the  necessary  expenses)  and 
applying  the  profits  to  the  portion  of  the  canal  in  the  parish 
of  Liverpool,  the  amount  to  which  the  Company  would  be 
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rateable  is  698/.  £5.  9d.  If  it  is  to  be  estimated  as  land 
used  for  navigation,  upon  the  criterion  of  what  it  would  let 
for  on  a  calculation  formed  upon  the  amount  expended  in 
rendering  the  land  within  the  parish  fit  for  navigation,  as  it 
now  exists,  the  land  is  of  the  annual  value  of  S6l2/.  7s. 

Besides  the  said  property  in  the  original  parliamentary 
main  line  of  the  canal,  the  Company  are  in  the  occupation 
of  the  branches  and  basins  so  cut  by  them  in  the  land  bought 
by  them  as  aforesaid,  which  consists  of  a  certain  basin  and 
three  branches,  with  wharfs  on  each  side,  in  the  parish  of 
Liverpool,  to  the  eastward  of  the  said  canal,  but  communi- 
cating with  it.  The  first  of  the  three  branches  was  made  in 
the  year  1801,  and  was  afterwards  enlarged;  the  second 
was  made  in  the  year  1816,  and  was  enlarged  in  1824 ;  the 
third  was  made  in  1823.  Upon  parts  of  the  first  and  second 
branches,  the  Company  have  wharfs  in  their  own  occupa- 
tion, for  the  use  of  the  traders  on  the  canal ;  on  the  third 
branch,  the  Company  have  wharfs  which  are  in  the  occu- 
pation of  tenants,  on  parol  demises  from  year  to  year.  The 
tenants  have  the  sole  privilege  of  navigating  the  said  third 
branch,  but  the  land  of  the  third  branch  is  not  demised  by 
the  Company.  The  tenants  would  not  pay  the  same  amount 
of  rent,  unless  they  enjoyed  the  privilege  of  navigating  the 
said  branch.  The  said  basin  and  branches,  if  they  are  to 
be  estimated  according  to  the  purposes  for  which  they  are 
used,  are  of  the  annual  value  of  2i.  6d.  per  square  yard ;  if 
as  mere  land.  Is.  The  area  of  the  three  branches  and  basin, 
at  2s.  6d.  per  yard,  is  worth  1713/.  12s.  6d.,  and  at  Is., 
685/.  9s. 

The  Company  are  also  in  the  occupation  of  three  wharfs, 
which  are  as  mere  land,  without  reference  to  the  use  thereof, 
of  the  annual  value  of  Is.  per  square  yard,  according  to  the 
value  of  the  adjacent  property  [viz.  1 1,913  yards^  at  Is.,  equal 
to  595I.  1 3s.]  These  wharfs  and  packet  office  are  maintained 
by  the  Company,  and  they  receive  a  profit  therefrom.  As 
wharfs,  according  to  the  value  of  similar  property  in  Liver- 
pool, the  wharfs  are  of  the  annual  value  of  Is.  2J.  per 
yard^  or  694tl.  \Qs.  6d. 


The  Queen 
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Stock^D-trade^  profits,  and  other  personal  property  are        18S7. 
not  rated  in  Liverpool.    The  rate  for  the  parish  of  Liver- 
pool is  laid  upon  the  principle  of  taking  the  fair  annual    "      v. 
value  of  the  property  to  be  let.  U^^^f 

The  questions  for  the  opinion  of  the  C!ourt  are : — I.  Navigation 
Whether,  under  the  several  acts  of  parliament,  the  land  of  Company, 
the  original  line  is  to  be  rated  according  to  its  value  in 
1770  (10  Geo.  3),  or  according  to  its  value  at  the  time  of 
making  the  rate,  with  reference  to  the  value  of  the  adjoining 
land,  or  according  to  its  value  for  the  purposes  for  which 
it  is  used  ;  and  if  so,  according  to  what  criterion  is  that  value 
to  beascertabed? 

II.  According  to  which  of  the  above  principles  the 
branches,  basins,  and  wharfs  are  to  be  rated,  the  said  rate 
to  stand  or  be  amended  accordingly? 

This  question  was  argued  in  Trinity  term  last  (a),  by 

Cresstpell  and  Crompton  in  support  of  the  rate.  The  first 
question  is,  whether  the  land  of  the  canal  in  the  original  or 
parliamentary  line  should  be  rated  according  to  the  value 
which  it  may  have  borne  as  mere  land  in  1770  or  at  the 
present  value  of  adjoining  lands,  or  according  to  its  value 
for  the  purpose  for  which  it  b  used.  The  second  question 
regards  the  land  of  the  basin  and  wtiarf.  [Lord  Denman 
C.J.  We  are  clear  at  present  that  the  date  of  1770  is  not 
to  be  taken  in  estimating  the  value  ;  that  was  decided  in 
Rex  V.  Monmoiithslure  Canal  Company  (b)].  Then,  as  to 
the  third  criterion  of  value  suggested,  it  is  impracticable. 
The  appellants  cannot  ascertain  the  profits  of  the  whole 
canal  from  Liverpool  to  Leeds,  and  then  apply  a  portion 
for  this  purpose.  Rex  v.  Kingswinford  (c)  is  conclusive 
against  such  a  mode  of  rating  by  proportion  ;  Rex  v.  Earl 
ofPortmore  {d).  There  remains  only  the  mode  of  rating 
according  to  the  value  of  the  adjoining  lands,  which  it  may 

(a)  Jane  7th,  before  Lord  Ben-  (c)  7  B.  &  C.  936.    S.  C.  1  M. 

man  C.  J.,    LUtledale,  FatteMon,  &  R.  20. 

and  WiUutmsy  Js.  (d)  1  B.  &  C.  551 ;  S.C.2  D. 

(6)  3  Ad.  Sc  E.  619 ;  5.C.  5  N.  &  R.  798. 
&M.68. 
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I88r.        be  supposed  the  land  in  question  would  have  borne  at  the 
^"^'^^^      present  day  if  the  canal  had  never  been  made.  Next,  as  to  the 
The  QuEEv    branches  and  basins  cut  in  pursuance  of  the  59  Geo.  3,  and 
Leeds  and     not  within  the  original  line :  the  rate  should  be  made,  if  not 
Navtration    according  to  the  amount  of  ^.  6d.  per  yard,  to  which  their 
Company,     value  would  amount  if  estimated  according  to  the  purposes 
for  which  they  are  used^  at  least  according  to  the  amount 
of  Is.  per  yardy  being  that  which  they  would  bear  if  esti* 
mated  according  to  the  present  value  of  adjoining  property. 
The  same  principle  applies  to  the  wharfs  and  quays,  con- 
cerning which  the  third  question  is  raised.  (They  cited  also 
Rex  v.  Cftelmer  and  Blachoater  Navigation)  (a). 

Sir  F.  Pollock,  Atchirley  Seijt.,  Wighimnn  and  Hendtr* 
son  contr^  lliis  question  has  been  treated  on  the  other 
side  as  if  the  rateability  of  the  premises  depended  entirely 
on  the  words  of  the  59  Geo.  3,  c.  cv.  s.  17-  But  these 
must  be  compared  with  the  language  of  the  preceding  acts. 
By  the  23  Geo.  3,  c.  xlvii.  s.  31>  the  rateability  of  the  ^  na- 
vigations, cuts  and  canals/'  is  defined.  The  *'  lands'*  men* 
tioned  in  the  59  Geo.  3,  must  therefore  be  taken  to  mean 
other  lands  than  those  covered  with  water,  which  constitute 
the  navigationsi  cuts  and  canals.  Next,  as  to  the  mode  of 
estimating  the  amount.  It  is  necessary  to  distinguish  this 
case  from  Rex  v.  Monmouth  hire  Canal  Company  {b\  Res 
V.  Calder  and  Hebble  Navigation  Company  {e).  Rex  v.  Chel* 
mier  and  Blackwater  NavigationLompany  {a),  Rex  v.  King- 
swinford{d)^  Rex  v.  St  Mary,  LeiceUer{e),  Rex  v.  St.  Peter 
the  Great,  Woreeitershire^f),  and  others,  in  which  the  acts 
establishing  the  rateability  contained  the  words  ''  from  lime 
to  time/'  "  for  the  time  being/'  or  equivalents.  No  such 
words  are  contained  in  the  10  Geo.  3,  or  the  subsequent 
acts»  incorporating  and  giving  additional  powers  to  this  Com- 
pany. It  is  simply  declared  that  the  tolls  and  duties  shall  be 
exempt  from  any  rates.  Sec,  other  than  such  as  the  land 

(a)  2  B.  &  Ad.  14.  (<0  r  B.  &  C.  S56. 

(b)  3  Ad.&£.  619;  5  N.  ft  M.  (e)  6  M.  &  S.  400. 

68.  if)  5  B.  &  C.  473.    3.  C  8  D, 

(c)  1  B.  &  Aid.  263.  &  R.  331. 
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would  haf>e  been  subfect  to  if  this  act  had  not  been  made. 
Here  then  we  are  necesaarily  thrown  back  to  the  state  of 
things  at  the  point  of  time  when  the  canal  was  made»  as  an 
element  in  the  criterion  of  value.  The  neighbouring 
land  was  then  only  used  for  agricultural  purposes.  Tolls 
were  specially  exempted^  as  a  benefit  to  the  Company, 
before  it  was  law  that  navigation  tolls  eo  nomine  are  not 
rateable ;  Rex  v.  Leeds  and  Liverpool  Canal  Company  (a). 
Thus  it  is  plain  that  a  benefit  was  meant  to  be  conferred 
on  the  Company  :  that  in  compensation  for  their  large  out- 
lay,  and  in  consideration  of  the  public  advantage  derived 
from  their  works«  they  should  not  be  in  any  way  rated  for 
the  increased  value  conferred  by  them  on  the  property.  If 
so,  the  amount  at  which  the  land  was  then  let,  to  be  used 
for  agricultural  purposes,  must  be  adopted.  The  wharfs  and 
warehouses,  it  is  admitted,  are  not  contained  in  this  exemp- 
tion, and  their  value  must  be  differently  estimated.  The  lan- 
guage of  the  59  Geo.  3,  ''  lands  of  alike  quality/'  points 
to  the  same  conclusion.  Lands  of  a  like  quality  must  mean 
land  used  for  agricultural  purposes,  as  the  adjoining  land 
was  at  the  period  when  the  canal  was  excavated.  Thus,  at 
all  events,  even  if  the  criterion  first  suggested  be  not  adopted, 
the  Company  cannot  be  rated  higher  than  the  present 
value  of  the  nearest  land  used  for  agricultural  purposes, 
aud  not  according  to  the  enormously  increased  value  which 
other  causes  have  subsequently  given  to  the  land  actually 
adjoining.  This  is  the  principle  of  Rex  v.  The  Grand 
Junction  Canal  Company  (ft).  Next,  as  to  the  basins  and 
branches :  they  are  no  part  of  the  canal.  To  the  Com- 
pany they  are  unproductive,  except  as  increasing  the  value 
of  the  wharfs  and  warehouses  on  their  banks.  But  for  the 
value  of  the  wharfs  the  Company  is  already  rated ;  for  the 
value  of  the  warehouses  their  tenants  in  occupation  are 
already  rated,  for  these  pay  a  larger  rent  in  consequence  of 
the  value  given  to  the  warehouses  by  their  juxta-position  to 
the  canal.    The  parish  therefore  already  obtains  a  rate  on 
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this  part  of  the  property  proportionied  to  the  whole  bene- 

J**7r^      fi<^ial  occupation. 
The  QuEEK  "^ 
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Navfgation  ^^rd  Denman  C.  J.,  in  Hilary  term,  1838,  delivered 
Corapanj.  j{,e  judgment  of  the  Court. — This  was  an  appeal  against  a 
rate  for  the  relief  of  the  poor  of  the  parish  of  Liverpool,  in 
which  the  Company  were  rated  for  their  ^Mands^  canal  navi* 
gation,  warehouses,  sheds,  houses,  stables,  cranes,  weighing 
machines,  branches,  basins,  cuts,  and  wharfs,*'  in  the  sum 
of  3400/.,  and  subject  to  the  opinion  of  this  Court  upon  a 
case  stated.  The  Court  of  Quarter  Sessions  for  the  bo- 
rough of  Liverpool  con6rmed  the  same.  From  that  case 
it  appears,  that  by  virtue  of  several  acts  of  parliament 
(hereafter  to  be  more  particularly  noticed)  the  said  Com- 
pany completed  a  canal  from  Liverpool  to  Leeds,  which  is 
called  the  '' Original  and  Parliamentary  Line,''and  have  also 
made  communications  between  that  and  other  navigations, 
at  a  distance  from  the  borough  of  Liverpool,  not  necessary 
to  be  more  fully  described.  They  have  also  made,  and  are 
in  the  occupation  of,  certain  branches  or  cuts  and  basins, 
within  the  said  borough  of  Liverpool,  communicating  with 
the  said  principal  line,  and  also  quays,  wharfs,  and  various 
other  property  connected  with  the  same.  It  may  be  proper, 
for  the  sake  of  clearing  the  way,  to  observe,  that  as  to  the 
sum  of  52.41.,  parcel  of  the  3400/.,  assessed  on  a  warehouse, 
manager's  house,  shed  and  cranes,  the  rate  is  admitted  to 
have  been  properly  imposed,  being  estimated  according  to 
the  annual  value  of  similar  adjacent  property.  The  con- 
tested points  we  shall  take  in  the  order  in  which  they  occur 
in  the  statement  of  the  case.  But  it  will  be  necessary  now 
to  advert  to  those  parts  of  the  different  acts  of  parliament 
upon  which  the  questions  depend,  and  these  will  be  found 
to  be  the  clauses  exempting  "  the  rates,  tolls  and  duties," 
from  the  payment  of  rates.  The  original  act  (10  Geo.  3, 
c.  cxiv),  incorporating  the  said  Company,  and  empowering 
them  to  take  rates,  tolls  and  duties,  upon  the  canal,  has  the 
following  exempting  clause  (section  49) :  "  And  be  it  also 
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further  enacted  and  declared,  that  the  said  rates,  tolls  and 
duties,  shall  at  all  times  hereafter  be  exempted  from  the 
payment  of  any  taxes,  rates,  assessments,  or  impositions 
whatsoever,  any  law  or  statute  to  the  contrary  notwithstand- 
ing, other  than  such  taxes,  rates  and  assessments,  as  the 
land  which  shall  be  used  for  the  purpose  of  the  said  navi- 
gation would  have  been  subject  to,  if  this  act  had  not  been 
made."  The  next  act  (23  Geo.  3,  c.  xlvii.)*  which  was  passed 
for  one  of  the  purposes  before  alluded  to,  namely,  for  in- 
corporating the  river  Douglas  navigation  with  the  said 
canal,  and  for  amending  the  first-mentioned  act,  repeals  the 
exempting  clause  above  set  forth  and  substitutes  the  follow- 
ing: ''And  be  it  further  enacted  and  declared,  that  the  said 
several  navigations,  cuts  or  canals,  and  every  part  thereof, 
and  the  said  tolls,  rates  and  duties,  to  be  taken  upon  the 
same,  or  any  part  thereof,  under  the  authority  of  this  or  either 
of  the  aforesaid  acts,  shall  at  all  times  be  exempted  from  the 
payment  of  any  taxes,  rates,  assessments,  or  impositions  what- 
soever, other  than  and  except  such  taxes,  rates  and  assess- 
ments, as  the  land  which  hath  been  or  shall  be  used  for  the 
purpose  of  such  navigations,  cuts  or  canals,  were  or  would 
have  been  subject  to  if  this  act  had  not  been  made ;  and 
that  such  navigations,  cuts  or  canals,  shall  not  be  subject 
or  liable  to  the  payment  of  any  taxes,  rates  or  assessments 
(save  and  except  such  taxes,  rates  and  assessments,  as  have 
been  and  now  are  usually  charged  and  assessed  thereon), 
any  law  or  statute  to  the  contrary  notwithstanding,  but 
nothing  in  this  clause  shall  be  construed  to  exempt  any 
quay,  wharf,  warehouse,  or  other  house,  from  the  payment 
of  any  rates,  taxes  or  assessments .'*  The  59  Geo.  3,  c.  cv. 
which  was  passed  chiefly  for  effectuating  another  of  the 
purposes  before  alluded  to,  namely,  a  junction  between  the 
Leeds  and  Liverpool  and  the  late  Duke  of  Bridgewater's 
canal,  after  continuing  the  provisions  of  the  former  acts, 
except  such  as  were  thereby  repealed  or  altered,  contains  the 
following  section :  ''  And  be  it  further  enacted,  that  all  and 
every  the  lands,  dwelling-houses,  wharfs,  quays,  warehouses, 

VOL.  II.  P  P 


The  Queen 

V. 

Leeds  ond 
liverpooi 
Navigation 
Company. 


550 

i8sr. 

The  QcEEN 

V. 

Leeds  and 
Liverpool 

Navigation 
Company. 


CASES  IN  THE  QUEEK's  BENCH, 

lockhouseSy  and  other  bouses  of  and  belonging  to  the  said 
company  of  proprietors^  shall  be  rateable  and  chargeable  to 
the  maintenance  of  the  poor,  and  to  all  parochial  rates  and 
taxes  in  the  several  parishes,  townships  or  places,  where 
they  are  respectively  situate,  the  lands  according  to  die 
quantity  and  quality,  and  the  dwelling-houses,  wharfs,  quays, 
warehouses,  lockhouses,  and  other  houses^  according  to  the 
nature  and  respective  uses,  dimensions  and  descriptions 
thereof,  nnd  shall  be  charged  and  assessed  in  like  manner  as 
lands  of  a  like  quality,  and  as  dwelling-houses,  warehouses, 
lockhouses,  and  other  houses  of  like  and  similar  size,  nature, 
dimensions  or  descriptions,  in  the  respective  parishes,  town- 
ships or  places,  where  the  same  shall  be  situate,  are  or  shall 
be  assessed  and  charged."  The  first  question  arises  upon 
the  portion  of  land  within  the  parish  of  Liverpool,  occupied 
by  the  canal,  basins,  and  towing-path,  of  which  the  extent 
is  given  from  actual  admeasurement  in  square  yards.  If  ft 
had  not  been  for  one  observation  of  the  counsel  for  the 
appellants  (hereafter  to  be  noticed),  it  might  have  been 
doubtful  whether  it  was  meant  to  be  argued  that  this  land, 
so  employed,  is  not  liable  to  be  rated  ai  all.  But  be  that 
as  it  may,  we  think  the  language  of  the  exempting  clauses 
places  the  matter  beyond  a  doubt.  If,  indeed,  those  clauses 
had  simply  exempted  the  tolls,  without  more,  it  might  hate 
been  contended  with  great  reason,  that  as  land  is  rateable 
only  in  respect  of  the  profit  it  produces,  and  as  tolls  are  the 
profit  of  land  used  as  a  canal,  the  subject-matter  for  the 
rate  being  taken  away,  no  rate  could  be  imposed,  even 
though  the  land  itself  had  not  been  expressly  exempted. 
And  this  was  the  precise  ground  of  the  decision  of  the  Court 
in  the  case  of  Rex  v.  Calder  and  Hebble  Navigatioti  Com- 
pany (a).  But  here  the  tolls  are  exempted,  while  the  land 
used  for  the  navigation  is  left  subject  to  a  rate.  And  if,  in 
a  case  so  plain,  authority  were  requisite,  it  would  not  be 
wanting  from  the  construction  put  by  the  judges  upon  the 
two  first  mentioned  acts  of  parliament,  in  a  case  concerning 
this  very  canal,  reported  in  5  East,  325,  Lord  Eilenbo- 
(a)  1  B.  &'  Aid.  263, 
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rough  there  says,  '*  The  ineatiing  of  the  clause  of  exemption 
is,  that  the  land  or  space  occupied  by  the  canal  should  be 
liable  to  be  taxed  as  it  was  before ;  that  is,  as  the  land  was 
before;"  and  Mr.  Justice  Lawrence  observes,  that  ''  the 
meaning  of  the  clause  of  exemptions  clearly  is,  that  the 
land,  qu&  land,  shall  not  be  exempted,  but  that  the  tolls 
shall/'  We  have  therefore  no  doubt  whatever  that  the 
land  must  be  rated  somehow,  and  that  the  only  question 
is  Aotr.  And  upon  this  point  several  different  modes  of 
valuation  are  suggested,  as  to  which,  it  might  be  sufficient 
to  say  which  in  our  opinion  ought  to  be  adopted.  We  will 
observe,  however,  that  the  calculation  of  value,  **  as  agri- 
cultural land,**  seems  to  be  wholly  unauthorized  by  any 
thing  to  be  found  in  any  of  the  acts  of  parliament.  We 
reject  also  all  calculations  founded  upon  a  supposition  that 
the  land  is  applied  for  the  purposes  of  a  canal;  because,  as 
there  must  be  some  value  to  make  it  rateable  at  all,  its 
value  upon  that  supposition  must  be  the  profits  of  a  canal, 
or  in  other  words  the  tolls,  which,  as  we  have  seen,  are  ex- 
pressly exempted,  except  in  the  event  of  a  rate  being  im- 
posed on  personal  property.  The  only  remaining  criterion 
suggested  is,  to  take  its  value  ''  according  to  the  value  of 
similar  adjacent  property  in  the  parish  of  Liverpool."  And 
we  tliink  this  is  the  true  principle,  and  that  by  reference  to 
and  comparison  with  what  is  immediately  adjoining,  a  rea- 
sonable estimate  of  the  actual  value  of  the  land  may  be 
obtained.  And  moreover  (as  has  been  before  observed), 
this  mode  of  valuation  actually  has  been  adopted  in  that 
part  of  the  rate  which  is  admitted.  But  is  this  to  be  the 
value  at  the  time  of  passing  the  acts,  of  making  the  canal, 
or  of  making  the  rate  ?  Our  recent  decision  in  the  case  of 
The  Kitig  v.  Monmouthshire  Canal  Company  (a),  answers 
the  question^  and  nothing  but  the  pressure  of  the  most 
cogent  reasons,  or  the  most  unambiguous  language  of  the 
acts  of  parliament,  could  incline  us  to  impose  so  unreason- 
able and  impracticable  a  duty  upon  parish  officers,  as  to 
(a)  3  A.  ft  £.  619;  S.  C.  5  N.  &  M.  68. 
P  P  2 


The  Queen 

V. 

Leeds  and 
Liverpool 
Navigation 
Company, 


552 

issr. 

The  Qdeen 

9, 

Leeds  and 
Liverpool 

NavigRtion 
Company. 


CASES  IN  THE  QUEEN  fi  BENCH, 

fiod  the  value  of  property  sixty  or  seventy  years  «go*  It 
baa  not  escaped  us,  that  in  the  statement  of  this  case,  it  is 
•aid  that  the  value  of  agricultural  land,  in  the  neighbour- 
hood in  question,  at  the  time  of  passing  the  10  Geo.  S,  was 
SOs*  an  acre.  How  this  conclusion  was  arrived  at  we  know 
not,  but  that  it  must  have  been  in  a  great  degree  precarious 
conjecture,  there  is  every  reason  to  believe.  The  question, 
however,  for  our  decision  is,  what  is  the  proper  construction 
to  be  put  upon  the  acts  of  parliament,  as  to  this  point; 
and  if  that  had  depended  upon  the  first  act  (10  Geo.  3, 
c*  cxiv.),  it  seems  impossible  to  raise  a  doubt.  The  exempt- 
ing clause  in  that  act,  it  will  have  been  observed,  is  in  these 
words,  '*  that  the  rates,  tolls  and  duties,  shall  be  exempted 
from  the  payment  of  all  rates  &c.,  other  than  such  rates  &c, 
as  the  land  used  for  the  purposes  of  the  navigation  v}ould 
have  been  subject  to,  if  that  act  had  not  been  made."  Then 
to  what  would  the  laud  have  been  subject?  Assuredly  not 
to  the  rate  which  at  that  time  might  chance  to  be  imposed, 
but  to  any  rate  which  might  from  time  to  time  be  imposed, 
from  a  change  of  circumstances  and  of  value.  The  23  Geo.  3, 
c  xlvii.  does  indeed  repeal  the  above  provision,  but  the  ex- 
empting clause  (section  31)  has  the  same  precise  words  as 
those  just  quoted,  with  this  addition,  **  and  that  such  navi- 
gations, cuts  or  canals,  shall  not  be  subject  to  the  payment 
of  any  taxes,  rates  or  assessments,  (save  and  except  such  as 
have  been  and  now  are  usually  charged  and  assessed  there- 
on)/' Now  we  are  not  prepared  to  say  that  these  words 
fix  and  define  the  rate  to  which  the  land  is  for  ever  to  be 
subject,  in  the  manner  contended  for  by  the  counsel  for  the 
appellants.  The  question  recurs,  to  what  rate  had  the  land 
been  and  then  was  usually  charged  ?  Certainly  not  to  a 
rate  according  to  any  fixed  and  never-varying  standard,  but 
to  a  rate  variable,  according  to  circumstances,  in  the  raanoer 
before  alluded  to,  and  which  it  is  unnecessary  to  repeat 
But  we  are  not  driven  to  arrive  at  a  conclusion  upon  this 
state  of  the  question :  it  is  important  to  attend  to  the  pro- 
visions of  the  last  act  upon  the  subject,  the  59  Geo.  S,  c.  cv. 
That  in  its  title  is  declared  to  be  an  act  for  the  purpose  of 
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"  anfending  the  several  acts  relating  to  the  said  Leeds  and 
Liverpool  Canal/^  and  incorporates  the  provisions  of  former 
acts,  •*  except  such  as  are  repealed  or  altered  by  it."  If, 
then,  according  to  the  argument,  the  true  construction  of  the 
S3  Geo.  3,  c.  xlvii.  be  that  the  land  should  continue  thereafter 
to  be  assessed  in  the  same  sum  as  in  the  then  existing  rate, 
it  is  certain  that  this  provision  has  been  repealed  or  altered 
by  the  59  Geo.  3,  c.  cv. 

Upon  the  language  of  this  (the  last)  act  it  is  impossible 
to  raise  a  doubt,  as  we  have  before  said  we  think  it  to  be 
upon  the  language  of  the  first.  By  the  17th  section,  ''  the 
lands,  houses,  wharfs,  quays,  and  other  property  of  the 
Company,  shall  be  rateable  in  the  several  parishes  8cc. 
where  they  are  respectively  situate ;  the  lands  according  to 
the  quantity  and  quality,  and  the  houses,  wharfs,  quays,  and 
other  property  according  to  the  nature  and  respective  uses, 
dimensions,  and  descriptions  thereof;  and  shall  be  assessed 
in  like  manner  as  lands  of  a  like  quality,  and  as  houses  &c., 
of  a  like  size,  nature,  dimension,  or  description  in  the  re- 
spective parishes  or  places  where  the  same  shall  be  situate^ 
are  'or  shall  be  assessed  or  charged.'*  Now  this  we  con* 
sider  to  be  conclusive.  And,  even  supposing  the  last  cited 
section  not  to  have  **  repealed  or  altered*'  the  provisions  of 
23  Geo.  3,  c.  xlvii.  yet  it  is  an  undoubted  and  acknowledged 
rule  of  construction,  that  statutes  in  pari  materid  are  to  be 
taken  together;  and  even  in  this  view  a  strong  inference 
arises  that  the  successive  rates,  and  not  any  particular  rate, 
were  in  the  contemplation  of  the  legislature.  It  may  also 
be  observed,  before  we  quit  this  part  of  the  subject,  that 
the  comparative  method  of  valuation,  in  favour  of  which  we 
have  already  pronounced  an  opinion,  is  here  expressly  re- 
cognized and  adopted.  We  think,  therefore,  that  the  as- 
sessment upon  the  appellants^  in  respect  of  this  part  of  the 
property,  is  rightly  taken  at  the  amount  of  1806/.  3s.  6d,, 
the  value  of  the  land  occupied  by  the  Company  in  canal^ 
basins,  and  a  towing-path,  according  to  the  general  value 
of  the  land  immediately  adjoining  them. 


553 

188T. 

The  QuBBV 

o. 
Leeds  and 

Liverpool 
Navigiition 

Compaoy. 


664 

1837. 
TheQuuv 

V. 

Leeds  and 
Liverpool 
NavigatioQ 
Company. 


CA$£S  IN  TU£  aU£SN  S  BENCH, 
The  next  queslion  arises  upon  the  basb,  and  three 
branches,  of  which  the  appellants  are  the  occupiers,  the 
same  not  being  part  of  the  original  line  or  trunk  of  the 
canal,  but  communicating  therewith  in  the  parish  of  Liver- 
pool. To  these  branches  it  is  stated  that  there  are  adjacent 
quays  and  wharfs  on  each  side  belonging  to  the  Company. 
And,  in  the  first  place,  we  think  that  these  branches  must 
be  considered  as  part  of  the  whole  navigation.  Indeed  we 
are  not  aware  that  the  contrary  was  contended ;  but  it  was 
said  that  this  portion  of  the  navigation  having  been  once 
rated  in  the  shape  of  land,  is  again  vtrtually  rated  in  the 
increased  value  which  it  confers  upon  the  adjacent  wharfs 
and  quays,  which  are  assessed  accordingly.  That  these 
wharfs  and  quays  are  increased  in  value,  and  will  let  for 
more  to  tenants,  or  will  be  more  profitable  to  the  Company 
if  retained  in  their  own  occupation,  cannot  be  disputed. 
The  case  indeed  states  it :  but  the  thing  is  obvious — ^situs* 
tion  is  of  course  a  material  ingredient  in  the  aggregate  value 
of  this  property.  That  the  use  of  these  branches  and  basin 
also  directly  contributes  to  increase  the  value,  is,  as  we  have 
already  observed,  beyond  dispute.  But  we  are  unable  to 
assign  any  precise  or  practical  result  to  this  fact,  or  to  arrive 
at  the  conclusion  attempted  to  be  deduced  from  it,  that  the 
rate,  therefore,  cannot  be  sustained,  lliat  this  part  of  the 
navigation  is  rateable,  as  land,  we  have  already  seen;  and 
the  wharfs  and  quays  are  equally  so  by  express  enactment. 
The  amount,  therefore,  alone  is  in  question ;  and  when  in 
this  case  various  concurrent  causes  contribute  to  the  general 
prosperity,  and  by  consequence  to  the  value  of  property  in 
the  place,  we  think  it  impossible  for  human  ingenuity  to 
reduce  to  a  calculation,  in  sums  certain,  how  much  should 
be  set  down  to  one  cause  and  how  much  to  another.  They 
are  inseparable,  and  cannot  be  analysed.  The  value  of  the 
property  must  be  taken  as  it  »,  from  whatever  causes  aris- 
ing. Suppose  in  the  present  instance  the  tolls  had  not  been 
exempted,  and  that  they  had  been  rated,  as  they  certainly 
might,  in  the  shape  of  profits,  by  connecting  them  with 
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some  real  property  of  the  Company  situate  in  the  parish, 
and  it  could  have  been  clearly  shewn  that  a  great  advance 
in  the  value  of  all  property  had  taken  place  by  reaion  of 
this  **  navigation  ;*'  would  it  have  been  any  answer  to  such 
a  rate,  as  we  have  supposed^  that  the  Canal  Company  had 
been  already  assessed,  by  reason  of  the  general  increase  of 
the  rates  throughout  Liverpool,  from  the  cause  above 
mentioned  i  It  is  observable  also,  that  in  that  part  of  the 
rate  which  is  admitted  to  be  correct,  a  value  is  set  upon 
property  so  immediately  and  intimately  connected  with  the 
navigation,  that  the  value  without  it  must,  we  presume,  be 
reduced  comparatively  to  nothing.  We  must  here  remark, 
that  this  precise  argument  and  the  difficulty,  whatever  it 
may  be,  were  pressed  upon  us  in  the  very  same  shape  in 
the  case  of  Rex  v.  Monmouthshire  Canal  Company  {a),  and 
that  they  then  received  from  the  different  members  of  the 
Court  substantially  the  same  answer  as  has  now  been  given. 

We  think  it  right  to  add,  that  having  had  occasion  neces- 
sarily to  reconsider  the  ground  of  our  decision  in  that  case, 
we  see  no  reason  to  doubt  its  propriety,  or  to  depart  from 
it.  Upon  the  three  branches  and  basins,  therefore,  we  think 
the  assessment  ought  to  be  in  the  sum  (mentioned  in  the 
case)  of  685/.  9S'f  being  their  amount  in  value  as  mere  land 
at  the  time  of  rating,  without  regard  to  the  use  to  which 
they  are  applied. 

Our  former  observations  have  anticipated  all  that  it  is  need- 
ful to  say  upon  the  subject  of  the  wharfs  or  quays,  tlie  last 
species  of  property  described  in  the  case.  We  have  already 
said  that  they  are  expressly  made  rateable,  and  that  in  our 
opinion  the  comparative  method  of  valuation  is  the  true 
one ;  that  is,  ''  according  to  the  value  of  similar  property 
in  Liverpool ;"  in  the  language  of  the  case,  or  (in  the  words 
of  the  17th  section  of  the  59  Geo.  3,  c.  cv.)  **  the  lands, 
dwelling-houses,  wharfs,  quays,  warehouses,  lockhouses,  and 
other  houses  of  the  Company  shall  be  rateable ;  the  lands 
according  to  quantity  and  quality,  and  the  dwelling-houses, 

(a)  3  A.  &  £.  619;  S.C.  5  N.  &  M.  68. 
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wharfs,  quays,  warehouses,  lockhouses,  and  other  houses, 
according  to  the  nature  and  respective  uses,  dimensions, 
and  descriptions  thereof,  and  shall  be  charged  and  assessed 
in  like  manner  as  lands  of  a  like  quality,  and  aa  dwelling- 
houses,  warehouses,  lockhouses,  and  other  houses  of  a  like 
size,  nature,  dimension,  or  description,  in  the  respective 
parishes,  townships,  or  places  where  the  tame  shall  be  tiiuaic 
are  or  shall  be  assessed  or  charged."  The  words  **  wharfs 
and  quays  are  omitted  in  the  last  member  of  the  sentence, 
but  they  are  expressly  made  rateable  in  the  former  part; 
and  it  is  impossible  to  suppose  that  a  different  method  of 
valuation  was  intended  for  them,  from  that  which  is  so 
minutely  prescribed  for  the  other  property.  Indeed  if  no 
method  of  rating  them  were  prescribed  by  the  act,  the  valae 
of  similar  property  in  Liverpool  would  furnish  the  best 
criterion  of  theirs,  on  this  principle.  In  respect  of  these 
wharfs  and  quays,  therefore,  there  must  be  an  addition  to 
the  assessment  of  694/.  I85.  6d. 

It  remains  briefly  to  notice  an  observation  of  the  counsel 
for  the  appellants,  before  alluded  to,  which  was  intended 
to  go  the  length  of  shewing  that  the  space  occupied  by  the 
navigation  and  all  its  parts  should  be  exempt  from  assess- 
ment altogether.  It  was  said  that  the  word  "  land,"  in 
these  acts  of  parliament,  could  not  mean  land  covered  with 
water;  for  that,  wherever  that  was  designated,  the  words 
"  navigation,  canals,  cuts,"  &c.  are  used.  As  to  which  it 
is  to  be  observed,  first,  that  it  was  not  shewn  to  what  otiier 
property  of  the  Company  the  w*ord  ^'  land"  (accompanied 
with  and  distinguished  from  every  other  description  of  their 
property)  was  applicable,  except  to  land  used  for  their  na- 
vigation. Next,  this  interpretation  is  directly  opposed  to 
that  of  the  learned  Judges,  whose  language  we  have  already 
quoted  from  the  report  in  5  Ea$tf  325.  But,  lastly,  there 
is  no  such  contradiction  between  ''  land"  and  ''  navigatioa, 
cuts  and  canals,"  as  was  assumed,  but  directly  the  reverse. 
In  section  SI  of  the  23  Geo.  3,  upon  which  we  have  before 
commented,  the  tolls  are  declared  to  be  exempt  from  any 
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nitesi  '^  except  sucb  as  the  land  which  bath  or  shall  be 
used  for  the  purpose  ofmick  namgalioti,  cute  or  canaU^  were 
or  would  have  been  subject  to  if  this  act  had  not  been  made» 
and  that  siicA  navigatien^  cuts  or  canab  shall  not  be  liable  to 
the  payment  of  any  rates,  except  sudi  as  have  been  and  now 
are  usually  charged  thereon."  Except*  therefore,  the  ''  land 
used  for  navigation,  cuts  or  canals/'  and  the  words  '^  navi- 
gation, cuts  or  canals/'  mean  the  same  thing,  the  latter 
part  of  the  sentence  has  no  meaning  at  all.  The  result, 
dierefore,  is,  that  in  our  opinion  the  Company  is  liable  to 
the  extent  of  the  assessment,  and  that  the  order  of  sessions, 
conOrming  the  rate,  should  be  confirmed. 

Order  of  Sessions  confirmed. 
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Glaholme  V.  RowNTREE  and  M ATCHETT,  Executors  of 
John  Clark  (a). 

Debt  on  a  judgment   recovered  against  the  testator.  A  party  who 

Plea:  plene  administraverunt,  except  as  to 4/.   Replication:  hfs  life^deno- 

assets  ultra,  and  issue  thereon.  sited  the  policy 

On  the  trial  before  Tindal  C.  J.,  at  the  summer  assizes  secure  a  sam 

for  Newcastle^  in  1835,  these  facts  were  proved:  In  1832,  o^ money  ad- 

vanccd  but 
Clark  effected  a  policy  for  200/.  on  his  own  life,  with  the  did  not  assign 

Leeds  and  Yorkshire  Insurance  Company,  and  being  in-  |^»  ^?*^  ^^> 

debted  to  a  person  named  Frice  in  a  small  amount,  depo-  another  his 

sited  the  policy  with  him  to  secure  the  debt.     Clark  after-  ^.^p^^i^j  ^^ 

wards  applied  to  the  defendant  RowrUree  to  pay  off  this  the  insurance 

debt,  which  he  did,  and  received  the  policy  as  a  security  for  ,xient^  h^'t'they 

the  sum  he  so  paid,  and  also  to  secure  future  advances  refused  to  pay 

except  the  ex- 
volume,  has  been  delayed  on  ac-  ©cuiors  signed 
count  of  the  long  iH„e«  of  Mr.  tw^^^„ 
Nevtie,  which  terminated  fatally  of  executors: 
Nov.  9th,  1838.  Whereupon, 

under  protest, 

K.  and  the  other  executor  signed  the  receipt  in  that  form,  and  received  the  proceeds: — 

Held,  that  the  money  received  from  the  office  was  only  assets  in  the  hands  of  the  exe- 

cotors,  to  the  extent  of  what  remained  after  aatisfying  'R,*9  lien. 


(a)  This  case  was  argued  and  de^ 
cided  in  Easter  term  last  (May  3). 
The  publication  of  this  and  the 
following  cases,  to  the  end  of  the 


Glaholmb 
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1837.        rroin  RowtUree.     Clark  gtve  notice  of  the  deposit  lo  llie 
Insurance  Company,  and  their  agent  advised  that  a  regular 
V.  assignment  should  be  made,  which  was  accordingly  pre- 

and^rhcr.  P*""^^'  **"*  "®^®'"  «x«cuted,  as  Clark  went  to  prison,  and 
died  there  in  1834,  having  made  a  will  and  appointed  the 
two  defendants  his  executors.  After  his  death,  Romntree 
gave  notice  in  writing  to  the  company  of  the  pledge  of  the 
policy  to  him,  and  demanded  payment,  but  they  declined 
paying  to  any  one  but  the  executors.  Accordingly  tbe 
defendants  applied,  with  the  probate  of  the  will,  and  de* 
manded  tbe  payment  in  their  names  as  executors.  The 
company  requiring  a  receipt  from  them  as  executors,  JZouni- 
tree  signed  it  so  worded,  but  at  the  same  time  protested 
that  he  did  so  to  save  the  company  from  litigation,  and  not 
to  compromise  his  own  right  to  the  money.  His  debt  and 
the  funeral  expenses  of  the  deceased  amounted  to  the  sum 
paid  over  by  the  company,  and  there  were  no  assets  beyond 
this  sum  and  the  4/.  The  learned  judge  directed  a  verdict 
for  the  plaintiff,  but  gave  the  defendants  leave  to  move  to 
enter  a  nonsuit.  In  the  ensuing  term,  Crestwell  obtained 
a  rule  nisi  accordingly,  against  which, 

Alexander  and  BUss  now  shewed  cause.  The  defendants 
were  bound  to  apply  tbe  proceeds  of  this  policy  in  payment 
of  the  testator's  debts,  and  as  the  plaintiff  was  a  judgment 
creditor  he  had  the  priority.  The  defendant  Rawntree  was 
not  the  assignee  of  tbe  policy,  but  held  it  as  a  pledge.  He 
and  the  other  defendant  have  received  the  money  in  their 
characters  of  executors,  and  were  bound  to  distribute  it  as  the 
testator's  assets;  Harecourt  v.  Wrenham(a).  It  is  true  that 
when  an  executor  redeems  goods  pledged  by  a  testator  with 
his  own  money,  he  is  chargeable  with  the  surplus  value  only 
as  executor,  but  if  he  redeems  them  with  the  money  of  the 
estate,  they  are  assets  in  his  hands  (ft).  Here,  in  effect,  the 
redemption  was  with  money  belonging  to  the  estate,  and 

(a)  Moore,858;5.C.  iBrownl.         (6)  2  Williams  on  Executors, 
&  G.  76,  DOOL  Earcock  v.  Wren-     p.  1179,  3d  ed. 
ham. 


and  another. 
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therefore  the  policy  and  its  proceeds  were  assets.    As  to        i837. 

the  claim  which  the  defendant  Rowniree  sets  up  to  the      V^-^*^ 
,.        .    .      ,         ,       ,  ,  .     ,    ,  •     1  •      Glaholme 

policy,  It  is  clear  that  be  only  received  the  money  m  bis  ^. 

character  of  executor,  in  which  name  he  gave  the  receipt,  ^^^"^^i" 
and  his  protest  cannot  alter  the  effect  of  the  admission 
contained  iu  that  receipt,  which  is  an  express  admission 
of  assets;  Ckilds  v.  Monins(a),  Heane  v.  jRogers(6).  In 
Quick  v.  Staines  {c)p  a  party  who  had  alleged  goods  to  be 
her  own  property,  was  held  to  be  precluded  from  saying 
that  they  really  belonged  to  her  testator,  in  order  to  defeat 
an  execution.  So  here,  the  executors  ought  not  to  be 
allowed  to  say  that  the  money  was  the  property  of  one  of 
them,  after  signing  the  receipt,  by  which  it  was  treated  as 
belonging  to  the  estate.  If,  however,  RowtUree  can  claim 
the  money,  it  can  only  be  by  way  of  retainer.  In  the  Year 
Book,  20  Hen.  7,  fo.  2,  this  case  is  stated  by  Frowike  C«  J. 
of  the  Common  Pleas,  '^  If  the  testator  was  bound  in  1(X)/. 
to  pay  90L  by  a  certain  day,  and  died  before  that  day,  and 
the  executor  could  not  raise  the  20/.  from  the  testator's 
goods  in  consequence  of  the  shortness  of  the  time,  if  they 
pay  the  QJOL  iu  salvation  of  the  100/.  out  of  their  own  pro- 
perty, they  shall  retain  so  much  out  of  the  testator's  goods, 
when  they  come  to  their  hands."  Then  if  the  defendant 
Rowntree  can  only  keep  this  money  by  way  of  retaitier,  it 
is  clear  that  he  has  no  right  to  retain  it  against  the  plaintiff, 
who  is  a  judgment  creditor  whereas  Rowntree  had  a  mere 
lien,  and  that  was  on  the  policy  only,  and  not  on  the  pro- 
ceeds.  By  the  relinquishment  of  the  policy,  the  lien  wholly 
ceased;  Boardman  v.  Sill{d)y  Jacobs  v.  Latonr(e).  Lastly, 
this  lien,  if  it  be  a  defence  for  Rowntree,  is  none  for  the 
other  executor ;  they  received  the  money  jointly,  and  there* 
fore  Matchett  must  be  responsible  for  the  money  which  he 
received,  and  which  was  certainly  assets  in  his  hands. 

(a)  2  B.  &  B.  460.  (d)  1  Camp.  410,  n. 

(6)  9 B. &  C.  577;  S.  C.  4  Mann.  (f)  5  Bing.  130;  S.  C.  3  M.  & 

&  K.  486.  P.  201. 
(c)  1  Bos.  &  P.  893. 
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CresstDcU  (with  whom  was  Granger),  omtA,  was  stopped 
by  the  Court. 

Lord  Denman  C.  J.— This  is  a  clear  case.  The  policy 
was  originally  deposited  with  Price,  and  the  defendant 
Rowntree,  upon  request,  paid  him  off,  and  took  the  policy 
as  a  security  for  his  debt,  notice  of  which  was  given  to  the 
insurance  office.  On  the  testator's  death,  he  went  to  the 
office  with  the  policy  and  required  to  be  paid.  He  is  re- 
quired to  sign  the  receipt  as  executor.  Now  in  some  form 
he  was  bound  to  give  a  discharge  to  the  office,  and  the  only 
form  which  would  exonerate  them  Mras  in  his  character  of 
executor.  Can  the  other  creditors  take  advantage  of  that 
signature,  to  deprive  him  of  the  property  vested  in  him  as  a 
creditor,  and  divide  it  among  themselves?  I  think  they 
cannot  in  law  or  justice.  The  word  retain,  in  the  case  cited 
from  the  20  Hen.  7,  cannot  be  taken  in  the  strict  technical 
sense,  but  must  be  understood  as  signifying  that  the  execu- 
tor is  to  keep  the  chattel  which  he  has  redeemed  against 
the  other  creditors.  The  executor  here  has  done  no  more 
than  obtain  the  money  to  which  he  had  a  right 

LiTTtEDALE  J. — The  executor  had  a  right  to  this  money 
in  payment  of  his  own  debt,  and  I  do  not  consider  the  case 
so  much  in  the  light  of  his  character  of  an  executor  as  of 
his  right  to  the  money.  The  policy  was  no  doubt  legal 
assets  at  the  time  of  the  death  of  Clarke,  but  it  was  subject 
to  a  lien.  Now,  whoever  might  have  had  an  interest  in  it, 
whether  it  had  been  legally  assigned  or  not,  the  office  would 
have  required  a  discharge  from  all  parties.  If  Rowntree 
had  been  a  stranger,  and  his  Hen  had  been  undisputed,  the 
executors,  finding  that  the  debt  due  to  him  was  not  equal  to 
the  amount  of  the  policy,  would  have  gone  with  him  to  the 
office  to  claim  the  amount,  and  all  would  have  joined  io 
the  discharge.  The  creditor  would  have  taken  the  amount 
of  his  debt,  and  the  executors  the  surplus.  Supposing  there 
had  been  only  an  equitable  deposit,  the  executors  could 
not  have  obtained  the  money  without  the  creditors  joinuig 
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in  the  application.  The  effect  is  just  the  same  here.  But 
it  is  said  that  the  defendant  Rownlree  having  signed  the 
receipt  as  executor,  has  done  a  formal  act,  by  which  he  has  v, 

lost  his  right.  That  act  cannot  deprive  him  of  his  lien  or  ^^nofh" 
vary  his  rights.  He  signed  indeed  under  protest;  the  office 
nevertheless  paid  him,  and  the  payment  was  made  to  the 
person  properly  entitled.  Therefore  though  the  policy  is 
to  be  considered  as  assets,  it  is  so  only  for  the  surplus,  after 
satisfying  the  lien  of  the  defendant  Rownlree. 

Patteson  J. — This  was  an  action  against  two  persons 
as  executors  of  Clark,  one  of  whom  was  his  creditor,  having 
a  policy  of  insurance  deposited  with  him,  not  for  a  by-gone 
debt,  but  for  a  debt  then  paid  off,  and  for  money  advanced 
on  the  particular  security.  So  much  for  the  honesty  of  the 
present  claim.  The  defendant  Rowntree  had  advanced  the 
money  on  the  credit  of  this  very  policy.  It  is  said,  however, 
that  the  lien  was  on  the  instrument,  and  not  on  the  pro- 
ceeds. I  cannot  understand  that  argument*  Every  one 
who  has  a  lien  on  a  bond  or  policy  of  insurance,  has  a  lien 
on  the  proceeds.  But  it  is  contended,  that  inasmuch  as  he 
has  been  appointed  one  of  the  executors,  he  is  to  lose  the 
benefit  of  his  security;  and  because  there  was  no  legal 
assignment,  he  could  not  receive  the  proceeds  for  himself, 
but  only  in  his  character  of  executor.  It  is  also  urged 
that  his  claim  cannot  avail  for  the  other  executor,  who  has 
joined  in  the  receipt.  But  he  has  only  joined  to  enable 
the  party  who  held  the  policy  to  get  the  proceeds  of  his 
lien,  and  the  estate  the  benefit  of  the  surplus.  Nor  has 
Rowniree  defeated  his  lien  by  signing  the  receipt  as  execu- 
tor, for  the  proceeds  of  the  policy  to  the  extent  of  the  lien 
were  not  assets  in  the  hands  of  the  executors.  This  is  no 
new  doctrine,  but  is  consistent  with  all  the  authorities. 
There  is  a  fallacy  on  the  part  of  the  plaintiff,  in  treating  the 
word  retain  in  the  case  cited  as  signifying  a  retainer  out  of 
the  assets.  It  means  nothing  more  than  keep.  It  is  clear  that 
if  an  executor  pay  off  the  amount  of  the  debt,  he  is  entitled 
to  keep  and  retain  the  pawn  as  his  own  property^  and  shall 
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not  be  called  upon  to  administer  it.  This  does  not  mean 
that  he  is  to  retain  it  as  part  of  the  assets,  as  executor,  but 
because  he  has  a  lien  upon  it.  That  would  be  the  case  if 
no  money  were  advanced  from  the  testator's  estate.  Here 
no  money  was  advanced  out  of  the  estate;  but  because 
there  had  been  no  assignment,  the  executors  were  obliged 
to  go  through  the  form  of  obtaining  the  money  from  die 
office.  That  was  for  the  benefit  of  Rowniree,  and  for  die 
surplus  only  would  the  executors  be  liable. 


CoLBRiDSE  J. — It  would  be  a  great  disgrace  to  our  law, 

if  the  form  required  to  be  gone  through  by  Rowniree,  b 

enable  him  to  obtain  this  money,  should  have  the  effect  of 

depriving  him  of  his  right.     He  was  bound  to  sign  the 

receipt  as  executor,  otherwise  he  could  not  have  received 

the  money.    To  what  extent  are  the  executors  liable? 

Only  to  the  value  of  the  chattel,  after  payment  of  the  charge 

upon  it.     The  case  is  the  same  as  if  there  had  been  two 

distinct  persons,  Rowniree  the  creditor  and  Rowntree  the 

executor. 

Rule  absolute. 


Archer  and  another,  Executors  of  Archer,  t?.  Marsh  (a). 

Certain  per-      CoVENANT  on  a  deed-poll,  dated  January  17, 1814,exe- 
carriers  from     cuted  by  the  defendant,  reciting  that  the  defendant  and  others 

London  to  va-  j^^^j  carried  on  the  trade  or  business  of  carriers  from  Loudon 

nous  parts  of 

Norfolk,  and     to  Cambridge^  Norwich,  and  various  other  parts  of  the  county 

^reed^to^^rel     ^f  Norfolk  and  elsewhere,  under  the  firm  of  Sec.,  and  that 

linquish  their    being  desirous  of  disposing  of  part  of  such  concern,  they  in 

rier8%'n  a*pai^  i8l2  entered  into  a  treaty  with  Thomas  Archer  (the  testator) 

ticular  branch   f^^  ^{^^  disposal  of  such  branch  or  part  of  their  said  business 

of  their  hne  *^ 

favour  o{A.  (*)  "^^^  ^^"*  ^^^  decided  in  Trinity  term  last  (June  12).    See  ante, 

The  only  con-    p.  557,  note. 

sideration  for 

the  agreement  was  an  undertaking  by  A.  to  pay  them  for  one  year  a  third  part  of  the 

carriage  on  one  kind  of  goods  :^ield,  that  this  agreement  was  not  iDJarioDS  ttt  the 

public,  and  that  as  the  Court  could  not  say  that  the  consideration  for  the  restraint  was 

inadequate,  a  covenant  enforcing  the  agreement  was  not  illegal. 
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as  extended  to  or  from  Swaffbanii  Mundford^  MildeDhalh 
and  the  geveral  other  parishes  or  places  contiguous  or  near 
thereto  or  to  either  of  thenii  to  London^  or  from  London    and  another 
to  any  or  either  of  such  towns  or  parishes^  or  any  parishes       i^a^bsh. 
or  places  contiguous  or  near  thereto,  which  were  consi- 
dered as  belonging  to  their  '^  Swaffham  Waggon  Concern,'* 
and  which  it  was  their  intention  to  give  up  to  Archer;  and 
that  it  was  stipulated  that  the  said  Messrs.  Marsh  should 
noty  neither  should  any  or  either  of  them,  nor  the  heirs,  ex- 
ecutors or  administrators  of  them,  or  any  or  either  of  them, 
at  any  time  thereafter,  exercise  the  trade  or  business  of  a 
common  carrier  from  any  of  such  places  to  London,  or  from 
London  to  any  such  places  as  were  formerly  considered  as 
belonging  to  their  ''  Swaffham  Waggon  Concern ;"  and  re- 
citing also  that  the  Messrs.  Marsh  had  accordingly  resigned 
such  part  of  their  said  business  to  the  said  Thomas  Archer^ 
who  bad  from  that  time  continued  to  carry  it  on :  It  was 
witnessed,  that  for  the  considerations  therein  mentioned  the 
Messrs.  Marsh  severally  and  respectively  covenanted  that 
they  would  not,  separately  or  in  partnership  with  any  per- 
son, or  by  their  partners,  agents  or  servants,  take  in  or  con- 
vey any  goods  or  articles  of  any  description  whatsoever, 
from  London  to  any  or  either  of  such  towns,  parishes  or 
places  whatsoever,  or  any  other  parish  or  place  contiguous 
or  near  thereto,  and  as  were  formerly  connected  with  the  said 
Swaffham  Waggon  and  usually  carried  thereby,  or  take  in 
and  convey  any  butter,  goods,  or  other  articles  of  any  descrip- 
tion whatsoever,  from  Swaffham,  8cc.  or  any  place  contigu- 
ous or  near  thereto,  to  London,  upon  any  account  or  pretext 
whatsoever;  which  said  places  were  formerly  connected  with 
their  Swaffham  concern,  and  for  the  relinquishment  of  the 
carriage  to  which  they  had  received  the  consideration  before 
mentioned.    Upon  this  covenant  a  breach  was  alleged,  that 
the  Messrs.  Marsh  took  in  and  conveyed  goods  from  Lon- 
don to  Swaffham,  &c.  and  from  Swaffham  and  other  places, 
and  among  the  rest  from  Beachamwell,  contrary  to  the  tenor 
and  effect  of  the  said  deed-poll  and  covenant. 
The  defendant  set  out  the  deed  upon  oyer,  from  which  it 
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1B37.        appeared  that  the  contideration  for  the  corenant  byMesirs: 
^"'^'^      Marsh  was  the  testator's  agreement  to  pay  one  shtHbg  per 

.^m^ftCfl  eft 

and  another    firkin  upon  all  butter  carried  by  him  in  the  space  of  one  year, 
--  ^'  such  being  one-third  of  the  carriage  of  such  butter,  which 

was  recited  to  have  been  paid  accordingly.  The  defendant 
then  pleaded  to  the  breach  of  covenant  for  takmg  in  and  car- 
I'ying  goods  from  Beachamwell  to  London,  that  tiie  Messrs. 
Marsh  took  in  and  carried  no  other  goods  than  rabbits,  and 
that  rabbits  were  not  usually  carried  by  the  SwafFham  wag- 
gon or  connected  with  the  said  Swaff bam  concern,  and  tlmt 
the  carriage  of  rabbits  was  not  any  part  of  the  said  branch 
of  business  relinquished  by  Messrs.  Marsh,  or  for  the  relin- 
quishment of  which  they  had  received  the  compensation  in 
the  deed  mentioned.  Verification.  General  demurrer,  and 
joinder  in  demurrer.     In  Michaelmas  term  last, 

Wightman  argued  for  the  demurrer.  The  plea  is  no 
answer  to  tliis  action.  The  defendant  is  not  at  liberty  to 
carry  anything  on  this  road ;  and  there  is  no  exception  of 
rabbits.  But  it  is  understood  that  the  declaration  will  be 
objected  to,  and  it  will  be  urged  that  the  breach  is  not 
well  assigned,  inasmuch  as  the  covenant  is,  that  the  Messrs. 
Marsh  shall  not  carry  goods  as  common  carriers ;  whereas 
it  is  said  that  the  breach  extends  to  all  modes  of  carrying; 
consequently  it  is  too  large.  Assuming  however  that  that 
is  a  defect,  it  can  only  be  taken  advantage  of  on  special  de- 
murrer, and  of  course  is  cured  by  pleading  over.  There 
cannot,  however,  be  any  doubt  that  the  breach  really  means 
that  Messrs.  Marsh  have  carried  as  common  carriers. 
Another  objection  is  taken  to  the  covenant  itself,  which,  it 
will  be  contendedi  is  illegal,  on  the  ground  that  the  object 
of  the  parties  was  to  create  a  restraint  of  trade,  fiut  the 
deed  does  not  fall  within  those  cases  in  which  the  Courts 
have  held  that  the  restriction  is  too  general.  The  parties 
were  not  prevented  from  carrying  on  this  trade  elsewhere, 
but  are  only  restrained  from  a  particular  district*  namely, 
from  the  Swaifham  line.  Here  there  is  an  adequate  con- 
sideration for  their  agreement,  inasmuch  as  the  testator  was 
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to  pay  to  them  ooe  shilling  for  €very  firkio  of  butter  he 
sbouid  carry.  Now  oiaiiy  authorities  establish  that  though 
the  restriction  must  be  lioiited  either  in  point  of  time  or 
plac^  it  need  not  be  in  respect  of  both :  Mitckel  v.  JRey^ 
nelds(ay,  CAemnan  v.  Nainbjfib),  Bunn  v»  Guy{c),  Davis 
▼.  Ma$on(d)f  Homer  v.  AshJord(e),  Gale  v.  Reed{f),  Leigh 
V.  jUiad{g)p  Morris  v.  Co/man  (A).  If  the  restriction  be  not 
general,  the  law  holds  the  covenant  to  be  good.  Horner  v. 
Graces  {i)f  indeed,  shews  that  a  restriction  from  a  district 
may  be  illegal^  if  the  district  be  unnecessarily  extensive. 
But  that  was  a  very  different  case  from  the  present ;  the 
limit  there  was  a  district  of  200  miles ;  whereas  here  it  is 
only  of  one  line  of  road.  IPatteson  J.  All  these  authorities 
were  cited  lately  in  the  case  of  Hitchcock  v.  Coker  (fc).] 
That  case  is  now  before  the  Court  of  Exchequer  Chamber, 
standing  for  argument. 
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WalUngery  contrd.  First,  the  plea  is  an  answer  to  the 
part  of  the  declaration  to  which  it  is  pleaded.  The  deed  is 
very  inartificial,  and  many  of  the  expressions  vague;  but 
from  the  whole  it  is  clear  that  nothing  was  parted  with,  or 
intended  so  to  be,  but  what  constituted  the  Swaff ham  Wag- 
gon Concern  ;  that  for  this  only  was  the  consideration  paid 
or  agreed  to  be  paid,  and  this  only  did  Archer  take;  and 
the  covenant  was  confined  to  the  not  carrying  those  things, 
the  carriage  of  which  had  been  relinquished.  I'he  plea 
states  that  the  carriage  of  rabbits  was  no  part  of  such  con- 
cern so  relinquished  or  paid  for;  and  as  the  demurrer  ad- 
mits these  facts,  the  declaration  is  answered.  In  the  deed 
itself,  which  provides  for  the  carriage  which  is  to  be  given 
up,  are  the  words  *'  butter  and  other  goods,"  which  must 
mean  other  goods  ejusdem  generis,  i.  e.  heavy,  and  requiring 


(<i)  IP. Wins.  161. 

(b)  9  Stra.  T39;  5.C.  in  error,  1 
Bro.  P.  C.234,2nded. 

(c)  4  East,  190. 

(d)  6T.  R.na 

(e)  3  Bing.  3512. 
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slow  waggon  carriage,  not  those  like  game  and  similar  arti- 
cles, for  which  quick  transfer  in  vans  and  light  carriages  is 
suited.  Secondly^  there  is  no  sufficient  breach  in  the  de- 
claration :  it  only  charges  defendant  with  having  carried  and 
conveyed  contrary  to  the  form  of  the  covenant.  Now  the 
business  parted  with  was  the  trade  of  common  carriers,  as 
the  recital  states,  and  the  legal  meaning  of  the  covenant, 
to  be  inferred  from  the  context,  is,  that  defendant  should 
not  carry  as  such  or  for  hire;  and  unless  he  has  done 
so,  there  is  no  breach  of  covenant.  The  defendant  may 
have  done  all  that  the  declaration  charges  against  bim, 
and  yet  not  have  broken  his  covenant ;  as  by  carrying  in 
his  own  private  carriage,  or  not  for  hire.  A  certain  distinct 
breach,  as  well  as  the  manner  of  it,  must  be  alleged,  or  the 
declaration  will  be  bad;  and  the  objection  is  not  cured 
by  pleading  over :  Warn  v.  Bickford  (a).  The  addition 
of  the  words  ''  contrary  to  the  form  of  the  deed/'  &c  will 
not  help:  Anonymous  (Jh),  Claytofi  v.  Kynasion  (c).  Knight 
V.  Keech  (d).  Thirdly,  the  deed  declared  on  is  illegal, 
the  agreement  constituting  an  unreasonable  restraint  of 
trade.  It  was  said  in  MUchel  v.  Reynolds  {e)  that  in  these 
cases  the  distinction  is  not  between  promises  and  bonds, 
but  whether  the  agreement  is  with  or  without  sufficient 
consideration;  and  in  Horner  v.  Graves (f),  Tindal  C.J. 
says,  that  in  MUchel  v.  Reynolds  (e)  the  agreement  was  held 
good,  because  not  unreasonable  as  to  time  or  distance. 
The  restraint  here  is  entirely  unlimited  in  point  of  time,  and 
in  no  case  has  such  a  restramt  been  held  valid.  In  Hitch- 
cock V.  Coker  (g)  the  restraint  was  for  defendant's  life,  and 
the  agreement  was  held  bad ;  and  in  Chesman  v.  Nainby{h) 
it  was  limited  to  the  continuance  in  business  of  the  plaintiff 
during  defendant's  life.     Gale  v.  Reed{i)  does  not  shew 


(a)  7  Price,  550. 
(6)  Sir  T.Jones,  1«5. 

(c)  2  Salk.  573. 

(d)  4  Mod.  188. 
(c)  1  P.  Wms.  181. 


Cf)  7  Bing.  735. 
(g)  1  N.  &  P.  796. 
(A)  2Stni.739;  S.C.  lBro.P. 
C.  C34. 
(t)  8  East,  80. 
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that  an  unrestrained  covenant  is  good :  on  the  contrary,  the        1837. 

covenant  there  was  not  held  good  until  by  reference  to  the      ^^*v*^^ 

Archbr 
recitals  the  Court  had  construed  it  into  a  restrained  cove-    and  another 

nant.  Here  the  agreement  of  1812,  which  is  recited,  is  as  ^*' 
large  as  the  covenant  contained  in  the  deed  of  1814,  and 
therefore  will  not  restrain  it.  Besides,  in  Gale  v.  Reed  (a) 
the  restraint  was  only  for  the  life  of  the  defendant,  and  the 
case  did  not,  as  appears  from  2  Wms.  Saund,  p.  156,  n., 
give  entire  satisfaction.  The  consideration  here  is  one  shil- 
ling a  firkin  for  butter  taken  by  Archer  during  one  year, 
which  otherwise  defendant  would  have  taken,  whereas  the 
restraint  is  not  limited  to  the  time  during  which  Archer 
or  any  of  his  representatives  might  carry  on  the  trade,  but 
it  is  on  the  defendant,  his  heirs,  executors,  &c.  for  ever. 
It  is  therefore  unreasonable,  and  the  agreement  is  illegal. 
Supposing  it  could  be  construed  as  a  covenant  for  so  long 
a  time  as  Archer  and  his  representatives  should  carry  on  the 
trade,  this  declaration  would  be  bad,  for  it  contains  no 
statement  that  he  or  they  were  carrying  it  on. 

Wightman,  in  reply,  was  stopped  by  the  Court. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  case  arose  on  a  covenant  entered  into  between 
the  plaintiffs  and  the  defendant,  that  the  latter,  for  conside- 
rations specified,  should  relinquish  to  the  former  a  certain 
portion  of  their  carrying  trade,  and  abstain  from  exercising 
it  within  certain  limits.  The  breach  alleged  was  that  the 
defendant  had  still  continued  it ;  and  as  the  defence  rested 
on  the  supposed  illegality  of  the  agreement,  as  in  restramt 
of  trade,  which  nearly  resembled  the  case  of  Hitchcock  v. 
Coker  {b),  decided  in  this  Court  in  last  Easter  term,  and 
pending  in  the  Court  of  Error  at  the  time  of  the  argument, 

(fl)  8  East,  80.  (h)  1  N.  &  P.  796. 

QQ2 
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it  was  determined  to  postpone  our  judgnieot  till  that  case 
should  be  jfinaily  decided.  The  particular  objection  to  the 
and  another  agreement,  which  was  common  to  the  present  case  and  that 
Mauh  c'hove  mentioned,  was,  that  the  restraint  was  much  more 
extensive  than  was  necessary  for  the  full  protection  of  the 
plaintiiF,  the  purchaser  of  the  good-will  of  the  business* 
The  Court  of  Error  has  reversed  our  judgment  (a),  on  the 
principle  that  the  restraint  of  trade  in  that  case  could  not 
be  really  injurious  to  the  public,  and  that  the  parties  must 
act  on  their  view  of  what  restraint  may  be  adequate  to  the 
protection  of  the  one,  and  what  advantage  be  a  fair  compen- 
sation for  the  sacrifice  made  by  the  other.  We  may  observe, 
that  our  own  opinion,  when  Hitchcock  v«  Coker  {b)  was  under 
discussion,  leant  much  the  same  way;  but  we  thought  our- 
selves bound  by  the  authority  of  Horner  v.  Graves  {c)^  where 
the  Court  of  Common  Pleas  entered  into  an  inquiry  into  the 
terms  of  the  contract  between  the  parties.  That  case  ap- 
pears to  be  overruled  by  the  late  decision  in  error.  We  not 
only  bow  to  its  authority,  but  think  that  in  this  respect  it 
establishes  a  more  correct  and  a  much  more  convenient  rule 
of  law.    Our  judgment  therefore  must  be  for  the  plaintift. 


<4b)  1  N.  ^  p.  813. 
(6)  1  N.  Sr  P.  796. 


Judgment  for  the  plain tiflb, 
(<:)  7  Bing.  735. 


November  19th 


Case. 


Martin  v.  Gilham. 
The  declaration  stated  that  the  defendant  held 


A  declaration 

alleged,  that 

the  defendant,  and  enjoyed  certain  premises  and  gardens,  as  tenant  thereof 

of'certairrpre-  ^^  ^^^  plaintiff,  and  thereupon  it  became  the  duty  of  the 
inises,  wrong- 
fully felled,  cut  down  and  destroyed  the  trees  growing  on  the  premises,  and  otherwise 
used  the  premises  io  so  luitentntableand  improper  a  manner  that  chey  became  nad  wen 
dilapidated,  and  in  bad  order  and  condition : — Held,  that  this  imported  a  chaige  of 
voluntary  waste,  and  was  not  supported  b^  evidence  of  permissive  waste  only. 
Whether  a  tenant  from  year  to  year  is  haUe  for  permissive  waste,  gtuere. 
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defendmit  to  use  the  said  premises  in  a  tenantJike  and  pro- 
per manner,  and  not  to  commit  any  depredation  or  waste 
thereto  during  the  tenancy ;  and  it  alleged  that  during  the 
continuance  of  the  tenancy  the  defendant,  not  regarding  her 
duty,  but  intending  to  injure  the  plaintiff,  wrongfully  and 
unjustly,  and  in  an  untenantable  and  improper  manner, 
felled,  cut  down,  damaged,  destroyed,  rooted  up,  and  loos- 
ened, divers  trees,  shrubs  and  plants,  growing  and  being  in 
and  upon  the  said  premises  and  gardens,  and  otherwise  used 
the  said  premises  and  gardens  in  so  untenantable  and  impro- 
per a  manner  that  the  same  became  and  were,  and  still  are, 
greatly  dilapidated,  and  in  bad  and  untenantable  order  and 
condition,  and  greatly  deteriorated  in  value.  Plea,  not 
guilty. 

On  the  trial  before  Gaseke  J.,  at  the  Suffolk  Spring 
assizes,  1836,  it  was  proved  that  the  defendant  had  occupied 
the  premises  under  a  tenancy  from  year  to  year,  and  that 
during  her  occupation  the  damage  which  was  done  to  the 
premises  was  in  the  nature  of  permissive  waste  only,  and 
not  voluntary.  Whereupon  it  was  contended,  that  as  the 
defendant  was  only  a  tenant  from  year  to  year,  she  was  not 
answerable  for  permissive  waste;  but  even  if  she  were, 
there  was  a  variance  between  the  declaration  and  the  evi- 
dence, as  the  former  alleged  a  charge  of  voluntary  waste. 
The  learned  judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit.  In  the  ensuing  term  Kelli/  obtained  a  rule  nisi 
accordingly;  against  which 


Storks  Seijt.  now  shewed  cause.  First,  the  defendant 
was  responsible  for  this  damage.  It  is  true  that  a  tenant  at 
will  is  not  liable  for  permissive  waste,  because  his  interest 
is  too  slight  and  uncertain  to  warrant  him  in  laying  out 
money  on  the  premises ;  but  that  reasoning  does  not  apply 
to  the  case  of  a  tenant  from  year  to  year.  Although  there 
may  be  found  some  dicta  which  seem  to  imply  that  a  tenant 
from  year  to  year  is  not  answerable  for  permissive  waste^  it 
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seems  more  consistent  with  principle  that  he  shoaM  be 
held  responsible ;  and  indeed  the  authorities,  if  carefally 
examined,  do  not  estabfish  his  exemption.  [ZiVf.  §  Gj^ 
and  the  commentary  thereon,  Countas  of  Salop  v.  Cromp^ 
ton  {a),  Gibson  v.  Wells  {b).  Heme  v.  Bembow{c\  Jones  t. 

HiUid),  HorsefaU  ?.  Mather  {e\  Ferguson  ▼. (/), 

and  the  Statutes  of  Marlbridge,  52  Hen.  d,  c.  23,  and  of 
Gloucester,  6  Edw.  I,  c.  5,  were  referred  to  by  the  learned 
Segeant;  and  Torriano  v.  Young (g),  hj  Paiteson  J.;  but 
the  Court  did  not  give  any  opinion  on  this  point.] 

But,  secondly,  it  is  contended  that  the  declaration  is  not 
proved  by  the  evidence,  because  the  allegations  in  the 
declaration  import  voluntary  waste,  whereas  the  evidence 
only  proves  a  permissive  waste.  As,  however,  all  voluntary 
waste  includes  permissive  waste,  a  charge  of  the  former 
may  fairly  be  considered  as  embracing  the  latter,  in  the 
same  manner  as  in  an  action  on  a  policy  of  insurance,  where 
a  total  loss  is  alleged,  it  has  been  held  that  evidence 
may  be  given  of  a  partial  loss;  Oardiner  v.  Croasdale{h). 
Perhaps  also  it  may  be  considered  that  the  averring  that 
the  premises  became  dilapidated  signifies  a  permissive 
vraste,  and  the  conclusion  of  the  declaration  must  be  taken 
to  contain  the  actual  complaint ;  as  in  Harris  v.  Marble  (i), 
where  the  breach  on  a  covenant  was  assigned  thus :— *'  that 
the  defendant  has  not  used  the  farm  in  a  husbandlike  man- 
ner, but  on  the  contrary  thereof  has  committed  waste; '^  and 
it  was  held  that  evidence  was  not  admissible  of  the  defend* 
ant's  using  the  farm  in  an  unhusbandlike  maimer,  if  it  did 
not  amount  to  waste. 


Kelly  and  JB.  Andrews,  in  support  of  the  rule,  were  stop* 
ped  by  the  Court 


(«)  Cro.  Eliz.  777;  SX.  5  Rep. 
13  b. 
(6)  1  New  R.  990. 
(e)  4  Taunr.  764. 
Id)  7  Taunt.  392. 


(c)  Holfs  N.  P.  C.  7. 
(/)  2  Esp.  N.  P.  C.  590. 
(g)  6  Car.  &  P.  8. 
(k)  2  Burr.  904. 
(i)  S  T.  R.  307. 
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Lord  Denman  C,J. — It  would  be  confounding  things  1887. 
*of  a  very  difTerent  nature  if  we  were  to  hold  that  a  declara- 
tion, which  charge^  a  voluntary  waste,  is  supported  by  evi- 
dence of  permissive  waste  only.  When  it  is  alleged  that  a 
party  has  committed  acts  of  destruction,  proof  of  acts  of 
omission  or  negligence  is  insufficient. 

Patteson  J. — The  declaration  does  not  contain  any 
words  which  import  mere  negligence.  The  case  on  the 
policy  of  insurance  is  inapplicable^  because  the  only  ques- 
tion there  is  one  of  degree,  and  not  as  to  different  things. 

Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 


Powell  and  others  v.  Rees,  Administratrix  of  Rees.        Thunday, 

.  November  9lh. 

Assumpsit  for  money  had  and  received  by  the  intes-  i.  Apartywho 

tate  to  the  use  of  the  plaintiffs.     Plea:  the  general  issue.  ^"**  J^^"^^®!^, 
■^  ^  into  his  neigh- 

On  the  trial,  before  Cokrulge  J.,  at  the  last  Summer  assizes  hour's  land, 
for  the  county  of  Monmouth,  the  plaintiffs  were  proved  to  *  hjch  he^^had 
be  the  lessees  of  certain  coal  mines  in  that  county.    They  sold,  retain- 
had  underlet  a  portion  of  the  land  contained  in  their  demise,  ^"1^,  ^j^d 

to  a  person  who  mortgaged  his  underlease  to  the  intestate^  intestate: — 

,.,  i-  -.i-i-.i  Held,  that  an 

and  the  latter,  for  some  time  before  his  death,  was  m  po»-  action  for  mo- 
session  of  the  mines  under  this  mortirage.     He  worked  ney.^^»^*V>d 

°  ®  received  by 

them  up  to  the  time  of  his  death,  and  the  defendant  conti-  the  intestate 

nued  to  work  them  afterwards,  until  it  was  discovered  that  ^^j^  ™„^J"|""' 
the  workings  had  been  carried  by  the  intestate,  and  by  the  his  adfniuis- 

defendant  after  his  death,  under  three  closes,  which  had  value  of  the 

coal  so  dis- 
posed of;  such  remedy  being  independent  of  the  statute  3  &  4  Will,  4,  c.  42,  s.  2,  and 
Dot  affected  thereby. 

3.  An  action  of  trespass  bad  also  been  brought  under  that  statute  for  the  trespasses 
during  the  six  months  prior  to  the  decease  of  the  intestate,  in  which  a  verdict  had  been 
obtained  : — Held,  that  the  plaintiff  had  not  thereby  precluded  himself  from  the  action 
for  money  had  and  received  in  respect  to  the  previous  working. 
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1837.  bera  excepted  bj  the  plaiotiA  o«it  of  the  demiae.  Two 
actions  of  trespass  were  thereupon  brougbl  by  tbe  plaitttiii 
against  the  defendant,  one  for  tbe  working  by  the  HHestate 
for  the  period  of  aix  months  prior  to  his  death,  iiader  tbe 
3  &  4  WiU.  4,  c.  4e,  8.  2;  the  other  for  the  working  bj  the 
defendant.  Verdicts  were  taken  in  these  two  caoaes,  which 
were  referred  to  arbitration.  It  was  found,  boweveri  that  a 
great  quantity  of  coal  had  been  taken  by  tbe  intestate  pre- 
vious to  the  six  months  prior  to  his  death,  and  as  the  de- 
fendant bad  refused  to  allow  the  value  of  that  coal  to  be 
taken  into  consideration  in  the  other  actions,  tbe  present 
action  was  brought  to  recover  the  amount  It  was  coo* 
tended  at  the  trial  that  the  action  was  not  maintainable,  but 
the  learned  judge  overruled  the  objection,  giving  the  defend- 
ant leave  to  move  to  enter  a  nonsuit. 

Talfourd  Serjt.,  on  a  former  day  in  this  term  {a),  moved 
accordingly.  This  action  proceeds  upon  the  principle  that 
a  party  who  has  received  an  injury  of  tbe  nature  complained 
of,  may  waive  the  tort  and  bring  an  action  of  assumpsit,  to 
recover  any  profit  that  may  have  been  obtained  by  the  wrong- 
doer. That  certainly  cannot  be  denied  as  a  general  rule; 
though  perhaps  there  is  no  authority  for  extending  it  to 
cases  of  injuries  to  the  freehold.  Here,  however,  the  wrong 
was  committed  by  a  party  now  dead,  and  it  was  settled  in 
Humbly  v.  Trolt  (6),  that  executors  are  not  liable,  in  any 
action  of  tort,  for  a  wrongful  act  done  by  their  testator.  It 
is  true  that  by  the  3  &  4  Wiil.  4,  c.  42,  s.  2,  provision  has 
been  made  by  which  a  remedy  is  given  in  an  action  of  tres* 
pass  or  case  against  the  personal  representatives,  for  any 
injury  committed  six  months  before  the  death  of  the  paitf 
committing  the  injury.  But  in  tbe  preamble  to  that  section 
it  is  alleged  that  no  remedy  is  provided  by  law  for  certain 
wrongs  done  by  a  person  deceased  in  his  lifetime  to  another, 
in  respect  of  his  property,  real  or  persdnal.    That  is  either 

(tf)  No?.  2nd,  before  Lord  Det^      Coleridge^  Js. 
C.  J.,  Patlt$OR,  WUlUum,  and  (6)  Cowp.  371. 
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to  be  taken  as  a  legislative  declaration,  that  such  an  action  i83r. 
as  the  present  was  not  mamtainable  at  that  time,  and  if  it 
were  not,  there  is  nothmg  in  the  act  to  authorise  it;  or 
it  operates  as  a  repeal  of  any  such  right  of  action,  if  it  did 
exist,  for  it  is  fairly  to  be  assumed  that  the  legislature  in- 
tended that  the  party  should  have  a  remedy  for  the  injuries 
committed  during  six  months,  and  no  further.  It  was  quite 
needless  to  make  such  a  limitation,  if  the  present  action 
was  still  open.  Again^  there  was  no  evidence  of  any  spe- 
cific som  which  has  been  received  by  the  hitestate  to  the 
plaintiff's  use,  and  it  seems  from  Harvey  r.  Archbold  (a), 
that  an  action  for  money  had  and  received  is  not  maintain- 
able, unless  such  evidence  be  given. 

The  Court  considered  that  there  was  sufficient  evidence 
in  this  case,  from  which  the  jury  might  infer  what  money 
had  been  received  by  the  intestate,  and  therefore  refused 
tlie  mle  on  that  point.  On  the  other  point  it  took  time  to 
consider. 

Cur.  adv.  vuU. 

Lord  Dbnm AN  C.  J.  now  delivered  the  judgment  of  the 
Court. — In  this  case  we  disposed  of  one  ground,  on  which 
a  rule  for  entering  a  nonsuit  was  sought  to  be  obtained  upon 
the  hearing;  it  remains  to  decide  upon  another,  which  arose 
under  the  following  circumstances.  (His  lordship  here 
recapttnlated  the  facts.) 

The  present  action  was  brought  to  recover  damages  for 
the  proceeds  of  the  sales  of  coals  by  the  intestate,  from 
under  the  excepted  closes,  for  the  period  antecedent  to  the 
six  months  before  mentioned,  and  it  was  objected  in  tbe 
first  place  generally,  that  no  such  action  was  maintainable; 
that  the  foundation  of  it  was  a  tort,  the  remedy  for  which 
died  with  the  person,  and  that  the  doctrine  of  waiving  the 
tort  and  suing  upon  a  contract  implied  by  law,  could  not  be 
extended  to  a  case  in  which  no  remedy  by  action  in  tort 

(a)  3  B.  Ic  C.  6Sd;  S.C.  5  D.  &  R.  500. 
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18S7.  eiistedf  to  be  waived.  We  were  pressed,  too,  bj  the  re- 
mark,  that  such  an  action  was  of  the  first  inipressioD,  and 
bj  the  inference  to  be  drawn  from  the  language  of  the  sec- 
tion above  mentioned,  and  from  the  remedy  there  given. 
If,  however,  the  legal  principles  upon  which  the  action  is 
maintainable  are  clear,  these  considerations  ought  not  to 
prevail.  In  the  present  case,  the  money  which  has  been 
produced  by  the  sale  of  that  which  had  been  wroogfullj 
severed  from  the  plaintiff's  estate,  and  converted  into  chmU 
tels,  is  traced  into  the  pocket  of  the  intestate ;  it  cannot  be 
doubted  that  an  action  for  money  had  and  received  would 
have  been  maintainable  against  him  for  that  money.  His 
personal  estate  has  come  to  the  hands  of  the  defendant  by 
so  much  increased,  and  we  cannot  see  any  ground  why  the 
same  action  is  not  to  be  maintained  against  her  who 
represents  him  in  respect  of  that  estate.  In  the  case  of 
Hambly  v.  Troit  (a),  Lord  Mansfield  very  fully  considers 
this  subject,  and  lays  down  the  distinctions  which  arise  as 
to  the  surviving  of  remedies,  upon  the  cause  of  action  and 
the  form  of  action.  He  observes, "  There  is  a  fundameutal 
distinction:  if  it  is  a  sort  of  injury  by  which  the  offender 
acquires  no  gain  to  himself  at  the  expense  of  the  sufferer, 
as  beating  or  imprisoning  a  man,  Sec.,  there  the  person  in- 
jured has  only  a  reparation  for  the  delictum  in  damages,  to 
be  assessed  by  a  jury.  But  where,  besides  the  crime,  pro- 
perty is  acquired,  which  benefits  the  testator,  there  an  action 
for  the  value  of  the  property  shall  survive  against  the  execu- 
tor. As,  for  instance,  the  executor  shall  not  be  chargeable 
for  the  injury  done  by  his  testator,  in  cutting  down  another 
man's  trees,  but  for  the  benefit  arising  to  his  testator,  for 
the  value  or  sale  of  the  trees,  he  shall."  The  former  part 
of  this  example  illustrates  the  operation  of  the  recent  sta- 
tute; in  the  latter,  which  is  the  present  case,  it  was  not 
needed. 

But  it  was  pressed  on  us,  secondly,  that  at  all  events  this 
action  was  not  maintainable  after  recourse  had  been  had  to 

(o)  Cowp.  371. 
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the  statute  just  referred  to,  for  that  the  plaintiffs  having 
ejected  to  proceed  for  damages  for  the  trespass  in  fact, 
could  not  split  it  and  sue  in  contract  for  the  other  part 
The  conduct  of  the  plaintiffs  may  have  been  vexatious,  but 
that  furnishes  no  legal  answer  to  this  action,  because,  in 
truth,  the  intestate  was  guilty  of  a  series  of  trespasses,  and 
not  of  one  single  wrongful  act.  The  plaintiffs,  therefore, 
have  only  pursued  different  remedies  for  different  injuries; 
they  might  indeed  have  recovered  a  compensation  for  all 
under  the  present  form  of  proceedings,  but  they  were  not 
bound  to  do  so.     Upon  the  whole,  there  must  be  no  rule. 

Rule  refused. 


DoBLE  X?.  Cummins.  Tuesday, 

Navember2Ut, 
A  Writ  of  fi.  fa.  issued  to  the  sheriff  of  Devon  on  the  2d  Where  the 
of  last  August,  at  the  suit  of  the  plaintiff,  against  the  de-  ^J^VTron^rii 
fendant's  goods,  and  upon  the  seizure  notice  was  given  by  application  by 
one  Joseph  Perkins  that  the  goods  seized   had  previously  ^^^  ^^^  i  '^  ^ 

been  assigned  to  him  by  the  defendant,  as  a  security  for  ^i//^,  c.58, 

r  \  ,  L     ,  -^  s.  6,  but  the 

the  repayment  of  a  sum  of  money  lent  to  the  latter.  execution  ere- 

On  a  former  day  in  this  term  the  sheriff  had  obtained  a  <\>(»r  ^^'^^  "ot, 

^  ^  the  Court 

rule,  under  the  1  &  2  WilL  4,  c.  58,  s.  6,  calling  upon  the  ordered  the 
plaintiff,  as  execution  creditor,  and  the  claimant,  to  appear  ^^.^^  from  *the 
and  state  their  respective  claims.     Accordingly  Lumley  ap-  possession 
peared  in  the  Bail  Court  for  the  claimant  Perkins,  and  Carrow  ^^at  he  should 
for  the  sheriff,  but  no  one  for  the  plaintiff.   It  was  proposed  ^«  discharged 
that  the  latter  should  be  barred,  and  that  the  sheriff  should  ceedings  b^ 
withdraw  from  the  possession,  but  the  officers  at  the  rule  creditor  ^^n^** 
office  declined  drawing  up  the  rule  in  this  form,  as  the  respect  of  such 
execution  creditor  had  not  appeared.     Littledak  J.  was  refuged  to  bar 
applied  to,  but  after  referring  to  the  cases  of  Donniger  v.  the  claim  of 
Hinxman  (a)  and  Lewis  v.  Jones  (£),  declined  to  interfere,  against  the 
directing  the  motion  to  be  made  in  full  Court.     And  now  claimant. 
Carrow  having  moved  to  make  his  rule  absolute, 

(a)  2  Dowl.  P.  C.  424.  (ft)  2  Mee.  &  W.  203. 
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Lumky  shewed  cause.  The  claimant  will  be  satisfied  if 
the  sheriff  be  ordered  to  withdraw  from  the  possession  of 
the  goods :  but  still  the  question  is  as  to  the  terms  on  which 
the  rule  is  to  be  made  absolute.  In  Donmger  v.  Hinx- 
man{a),  indeed,  LitiledakJ.  held,  that  where  the  execution 
creditor  does  not  appear,  be  cannot  be  barred  under  the 
6th  section.  But  in  Lewis  v.  Jones  {b),  the  Court  of  Ex- 
chequer ordered  an  execution  creditor,  in  a  similar  case, 
who  did  not  appear,  to  be  barred,  and  that  seems  to  be 
the  more  convenient  rule.  The  Court  are  empowered  by 
the  statute  to  settle  the  claims,  and  to  make  such  order  as 
may  seem  fit;  and  in  the  6th  section  there  is  a  reference 
to  the  powers  thereinbefore  granted.  Now  by  section  3  it 
is  provided,  that  if  the  third  party  do  not  appear,  his  cUm 
may  be  barred.  ^Coleridge  J.  The  execution  creditor  can 
hardly  be  treated  as  such  third  party.] 


Carrow,  contri.  In  Eoekigh  v.  6*ai!fAtti^(c),  where  neither 
party  appeared  on  such  a  rule,  the  Court  of  Common  Pleas 
ordered  that  the  sheriff  should  be  discharged  from  all  fur- 
ther liability.  Unless  such  relief  be  granted  here,  the 
sheriff  will  obtain  no  benefit  from  his  application;  for  if  tre 
retires  from  the  possession  of  the  goods,  he  vnXl  be  exposed 
to  an  action  at  the  suit  of  the  execution  creditor. 

Per  Curiam  (<f). — ^The  sheriff  must  withdraw  iVom  the 
possession  of  the  goods  forthwith,  and  shall  be  discharged 
from  all  proceedings  by  the  execution  creditor,  in  respect 
of  his  seizure  of  the  goods  so  claimed  by  Perkitts. 

Rule  absolute  on  those  terms. 


(a)  9  Dowl.  P.  C.  424. 

(b)  3  Mm.  &  W.  903. 

(c)  3  BiDg.  N.  C.  298. 


(rf)  Lord  Denman  C.  J.,  Pane- 
«9ni  W'Mktms  and  CoUridgis  Js. 
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1837. 

The  Queen  v.  Jones. 

Same  v.  Owen. 

Same  v.  Potteb.  ^r^**^^^'  . 

November  3ra. 

Sir  J.  CAMPBELL  A.  G.,  in  Michaelmas  term,  1836,  The  7  WiU,  4 

bad  obtained  a  rule  nisi  for  a  quo  warranto  information  ^^^  ^^ 

against  the  defendant  Potier,  for  exercising  the  office  of  only  operates 

auditor*  and  against  the  defendants  Jones  and  Owen^  for  ex-  ^^^^\  discou- 

ercising  the  offices  of  assessors,  in  the  borough  of  Carnarvon,  tinaance  of 
1  »       !•  ■  ■  111*     proceedings 

on   the  grounds*  first,  that  they  were  not  duly  elected;  previously 

second,  that  there  was  no  proper  elective  body  at  their  sup-  ^^""herefore 

posed  election ;  third,  that  the  mayor  who  presided  at  their  it  was  held 

supposed  election  was  not  duly  elected.     In  Hilary  term  an^'whoVllh- 

last  (Jan.  30th)  this  rule  was  discharged;    but  in  Easter  ed  to  avail 

,  ,  •/.I'll  .1  himself  of  it, 

term  last,  on  the  motion  of  Jervis,  the  rule  was  opened,  and  omgt  have  of- 

accordingly  on  this  day  (May  8th)  ^'•d  to  pay^ 

curred  by  the 

Sir  W.  W.  FolleU  shewed  cause  against  it.    It  is  con-  S[J|"^*|Je'he 

tended  that  the  first  election  of  councillors  under  the  Muni-  could  not 

cipal  Corporation  Act,  which  took  place  in  1856,  under  theTroceed^ 

sect.  36f  was  void,  as  having  been  presided  over  by  a  deputy  ings. 

mayor  instead  of  the  Marquis  of  JngieseOf  who  was  the 

steward  of  the  borough,  and  who  had  no  power  to  elect 

a  deputy.     Another  objection  also  appears  on  the  affida* 

vils,  namely,  that  the  proper  number  of  aldermen  was  not 

elected,  as  two  aldermen  had  an  equality  of  votes^  and  four 

only  therefore  were  elected.    The  objection  therefore  is, 

that  the  corporation  was  not  properly  formed.    But  the  Act 

of  last  session,  7  Will.  4  &  1  Vict.  c.  78,  s.  1,  puts  an  end 

to  this  question,  for  it  enacts  that,  subject  to  the  provisions 

for  discontinuing  proceedings    thereinafter  contained,   all 

elections  into  corporate  offices  since  December,  18S5»  shall 

be  good,  ''notwithstanding  any  defect  in  the  title  of  the 

person  presiding  at  the  election."    Then  sect.  20  enacts 

''that  every  proceeding  commenced  before  the  passing  of  this 
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Act,  and  still  pending  in  the  Court  of  King's  Bench,  against 
any  person,  upon  any  ground  on  which  it  is  herein  declared 
that  the  validity  of  the  election  into  any  corporate  office  shall 
not  be  questioned,  shall  be  dhcontinued  immediately  upon 
the  passing  of  this  Act,  upon  payment  of  the  costs  incarred 
up  to  that  time ;  and  the  prosecutor  or  relator  shall  be  enti- 
tled to  receive  from  the  defendant,  in  every  such  proceeding, 
all  such  costs/*  ^Fhis  is  a  new  enactment  in  point  of  form, 
for  clauses  of  this  kind,  as  in  the  43  G^to.  3,  c.  84,  which 
stayed  the  actions  for  penalties  against  clergymen,  and  those 
against  proprietors  of  newspapers  (5  8&  6  Will,  4,  c.  %\ 
always  give  the  defendant  the  option  of  defending  the  action, 
or  of  applying  to  stay  them  on  payment  of  costs.  The 
question  is,  whether  the  defendants,  under  this  section,  are 
bound  to  pay  costs  at  all  events.  Suppose  their  title  to  be 
objectionable,  it  is  clear  that  the  prosecutor  cannot  proceed 
against  them,  for  the  defect  in  the  title  being  cured  by 
statute,  the  Court  could  not  give  judgment  of  ouster  against 
them :  and  on  the  other  hand,  supposing  the  defendants  to 
have  a  good  title,  are  they  to  pay  costs  at  all  events  ?  The 
two  clauses  perhaps  are  contradictory;  but  sect.  1  enacts 
expressly  that  the  defendant's  title  shall  be  good.  How 
then  can  the  Court  make  the  rule  absolute  ?  for  that  is  the 
question  before  the  Court,  and  not  one  as  to  costs.  [Cok' 
ridge  J.  You  say  the  Court  cannot  make  the  rule  absolute; 
but  how  can  we  discharge  the  rule ;  for  the  act  enacts  that 
the  proceedings  shall  be  discontinued,  and  the  prosecutor 
or  relator  shall  receive  his  costs.]  It  is  not  contended  that 
the  defendants  are  entitled  to  costs :  it  was  for  the  prosecu- 
tor therefore  to  have  applied  to  discontinue,  and  not  to  come 
here  to  seek  to  make  this  rule  absolute.  The  fairest  con- 
struction  probably  would  be,  to  hold  the  act  itself  a  discon- 
tinuance of  further  proceedings. 


Sir  J,  Campbell  A.  G.,  and  JervU,  in  support  of  the  rule, 
were  stopped  by  the  Court. 


The  QuE£N 

V. 
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Liord  Den  MAN  C.J. — We  are  bouod  to  make  these  i887. 
rules  absolute,  unless  the  late  act  of  parliament  prevents  us. 
Now  it  enacts  that  the  elections,  where  there  has  been  any 
defect  in  the  title  of  the  presiding  officer,  shall,  subject  to  i""? 
the  provisions  for  discontinuing  thereinafter  made,  be  good 
to  all  intents  and  purposes.  The  discontinuance  which  is 
provided  for  in  sect.  20,  is,  I  think,  dependent  upon  the 
condition  of  the  payment  of  costs :  which  has  not  been  ful- 
filled in  the  present  case.  I  think  the  fair  course  for  parties 
to  pursue  under  this  act  would  be  for  the  relator  to  offer  to 
discontinue  if  the  defendant  will  pay  the  costs,  but  if  he  will 
not  come  forward  to  pay  them,  the  former  should  be  at 
liberty  to  proceed.  It  is  still  therefore  possible  that  the 
proceedings  may  be  kept  alive.  The  title  of  the  defendants 
being  defective,  and  the  new  statute  not  having  cured  the 
defect  absolutely,  the  rules  must  be  made  absolute. 

Patteson  and  Williams  Js.  concurred. 

Coleridge  J. — The  defendants  contend  that  the  defect 
is  absolutely  cured  by  the  statute,  and  that  being  the  case, 
that  it  is  impossible  for  the  Court  to  proceed,  though  they 
decline  to  take  any  step.  That  is  a  very  monstrous  and 
unjust  construction.  Every  thing, however,  which  is  enacted 
for  curing  the  defects  pointed  out,  is  made  subject  to  the 
provision  for  the  discontinuance  of  the  prosecution :  and 
though  it  is  not  enacted  in  terms  that  the  defendant  shall  be 
at  liberty  to  come  in  and  procure  a  discontinuance,  still  it 
seems  to  me  that  the  statute  must  have  a  reasonable  con- 
struction ;  and  that  every  person  who  seeks  to  avail  himself 
of  it,  ought  to  come  in  and  apply  to  have  the  prosecution 
discontinued  on  payment  of  costs.  In  the  present  instance 
a  small  amount  of  costs  may  have  been  incurred :  but  sup- 
pose the  parties  had  gone  to  trial,  and  most  serious  costs 
had  been  incurred,  it  would  have  been  very  hard  if  the  de- 
fendant could  have  refused  to  take  any  further  steps,  and 
have  alleged  that  the  prosecutor's  proceedings  were  stopped, 
and  that  he  could  have  no  costs.     As  the  defendants  have 


CASES  IN  THE  QUEEN  S  BENCH, 
not  availed  themselves  of  the  power  given  by  the  statute,  the 
Th^Q^zs    "'•*'*  "^"'^  ^^  absolute.  Ryi^g  absolute  («). 


». 


JoMES  (^)  See  r^  Queen  V.  TT.  I»  2{o-  fact  made  absolute  for  the  pro- 

and  others,     berlt,  3  N.  &  P.  995;  The  Queen  ceedings  to  be  discontinued,  ibe 

V.  W.  RoiferUyS  N.&  P.  59SS.  The  defendant  paying  the  costs  up  to 

rule  in  the  latter  case  is  stated  to  the  time  of  the  passing  the  7  WUL  4 

have  been  discharged ;  it  was  in  &  1  Viet,  c.  78. 


The  Queen  t;.  The  Churchwardens  of  the  Parish  of 
nSiS^I  Brancasteb. 

Toamanda-    MANDAMUS  to  the  Churchwardens  of  the  parish  of 
mus  to  church-  ,  '^ 

wai-dens  to       firancaster,  in  the  county  of  Norfolk.     The  writ  recited 

that,  after  the  passing  of  58   Geo.  3,  c.  45,  and  the  59 


make  a  rate  to 
repa^  money 


borrowed  on     Geo.  3,  c.  154|  the  Church  Building  Acts,  to  wit,  on  the  9th 
the  church-      ^V  ^^  May,  1832,  the  then  churchwardens  of  the  parish  of 

rates,  it  was     Brancaster,  with  the  consent  of  the  vestry  of  the  bishop  of 

pleaded  that  a  .  . 

fiat  in  bank-     the  diocese  and  of  the  incumbent,  did  borrow  from  George 

nipt^  had  Morse,  esq.  and  Robert  John  Turner,  upon  the  credit  of 

one  of  the  the  church  rates  of  the  said  parish,  the  sum  of  146/.,  which 

which*it  was  ^**  necessary  for  defraying  the  espense  of  repairing  the 

replied,  that  church  of  the  said  parish,  in  pursuance  of  the  powers  vested 

had  advanced  ^^  them  by  the  said  last-mentioned  statute,  and  the  further 

the  money  as    gmn  of  54/.  for  defraying  the  expense  of  extendinir  the  ac- 

trustees,  out  of  .        .  f 

money  vested    commodation  in  the  said  church ;  and  that  by  a  deed-poll 

in  them  as       ^\^^y  charged  the  parish  and  the  church  rates  with  the  re- 

tbat  the  lender,  payment  of  the  said  sum  of  200/.  and  interest ;   100/.  to  be 

^me^ban^     paid  on  the  9th  May,  1833,  and  the  other  100/.  on  the  9* 

rapt,  was  only  May,  1834;    the  interest  to  be  paid  half-yearly.     That  the 

therein  as         times  for  repayment  had  long  since  elapsed,  but  the  money 

trustee:  Held  remained  unpaid.     That  the  said  Georse  Morse  and  Robert 

good  on  spe- 

cial  demurrer,  John    Turner  had  applied  to  the  churchwardens  to  raise 

****^*"fh  ^y  ^^^^  *  '""^  ^^  money  sufficient  to  pay  the  said  sums  of 

there  was  no  money,  according  to  the  provisions  and  directions  of  the 

^^^^^^"'l^^  said  statutes,  yet  the  said  churchwardens  had  refused  and 

which  the  neglected  to  make  such  rate.    The   churchwardens  were 

ated,  or  how  Commanded  to  raise  the  said  sum  by  a   rate.     The   de- 

the  money  was  fendants  returned  that  on  the  l6th  May,  1834,  a  fiat  of 
vested  in  them  ...  ,  .  i«,x^f         -r  i 

as  trustees.       bankruptcy  was  duly  issued  agamst  the  said  Robert  John 


TIte  Qt;£E3r 
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Tamer,  under  which  he  has  been  duly  found  and  declared        i8sr. 
a  bankrupt,  and  which  fiat  is  still  subsisting.     Replication : 
That  the  two  sums  were  lent  and  advanced  by  the  said  v. 

George  Morse  and  Robert  John  Ttfrwer,  as  trustees  for  other  Churcimardens 
persons  ;  that  is  to  say,  for  the  widow  and  children  of  the  Brancaster. 
Reverend  George  Day,  deceased^  to  the  then  churchwar- 
dens^ out  of  monies  belonging  to  and  vested  in  the  said  George 
Morse  and  Robert  John  Turner ,  as  trustees  of  and  for  such 
other  persons  as  aforesaid^  and  that  the  said  Robert  John 
Turner  was  and  is  interested  in  such  monies  only  as  such 
trustee.  To  this  the  defendants  demurred,  and  alleged  as 
grounds  of  demurrer,  that  no  deed  or  other  instrument 
creating  the  trust  was  set  out,  and  that  it  was  not  shewn 
sufficiently,  or  with  certainty,  that  the  monies  were  vested 
in  them  as  trustees.    Joinder  in  demurrer. 

Kelly,  in  support  of  the  demurrer.  The  replication  is 
insufficient,  because  it  is  not  enough  to  allege  nakedly,  that 
the  parties  were  trustees.  Some  matter,  either  of  fact  or  of 
law,  ought  to  have  been  alleged,  by  which  the  creation  and 
nature  of  the  trust  would  have  appeared.  It  is  clear  that  the 
replication  is  bad  if  there  be  any  case  in  which  the  money 
which  is  held  by  a  trustee  can  pass  to  his  assignee.  Now 
a  banker  is  a  trustee  for  his  customer,  yet  the  money  in  his 
hands  will  pass  to  his  assignees.  [Patteson  J.  There  is  no 
mixing  of  the  monies  here.  At  the  time  of  the  bankruptcy 
there  was  only  a  debt  due  to  the  bankrupt,  which  was  easily 
distinguishable.]  Suppose  a  security  be  taken  in  the  banker's 
own  name,  can  he  say  that  the  money  which  was  so  laid  out 
belonged  not  to  him,  but  to  some  cestui  que  trust  ?  [Patteson 
J«  Take  the  common  case  of  money  at  a  banker's,  which  is 
to  be  invested  in  some  particular  security ;  if  that  be  done 
the  security  does  not  belong  to  the  party  so  investing  it,  but 
to  the  owner  of  the  money.]  The  money  here  may  have 
been  m  the  order  and  disposition  of  the  bankrupt,  so  as  to 
have  given  him  the  apparent  ownership  of  it^  in  which  case 
it  would  have  passed  to  his  assignees. 

VOL.  II.  B  R 
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Peacock,  contri,  was  stopped  by  the  Cooit. 

V.  Lord  Dbnican  C.  J.— The  statement  is  quite  sufficient 

"'*  of    *"*  between  these  parties. 
Braxcabtbb. 

Pattbson,  Williams  and  Coleridge,  Js.  concurred. 

Judgment  for  the  Crown. 


jifggf^^  Arkwbioht  v.  Canteell. 

The  Kin^'       DEBT.    The  declaration  stated  that  the  plaintiff  was  lord 

eranted  bv  a     of  the  King's  Field,  in  the  soke  and  wapentake  of  Wirb- 

a^cope,^and  worth,  in  the  county  of  Derby,  and  that  as  such  lord  he 

all  hie  minefal  {mil  an  immemorial  right  to  hold  a  customary  court  within 

sokeofWirks-  the  soke  and  wapentake  called  the  Great  Barmote  Court, 

worth,  to  A^  which  was  held  before  his  steward  for  the  time  beingi  or 
and  by  the  ,  °' 

same  instru-     his  deputy,  twice  every  year,  about  Easter  and  Michaelmas, 

to^Wmdle*      to  determine,  among  other  things,   all  questions  arising 

office  of  bar-    within  the  said  lordship  concerning  the  mineS|  groves,  shafts, 

^e'same,  the    ^^  niears  of  ground  within  the  said  lordship,  according  to 

duties  of  ihe  customs  of  the  said  lordship.  At  which  Barmote  Courts 
which  cannot        .  -        .  ,    n  •  . 

be  discharged  a  jury  of  tweuty-four  honest  and  able  men  have  been  accus- 
er the  due8^1-  ^^™®^  ^^  ^^  summoned,  and  to  inquire  of  such  matters  and 
Held,  that  as  things  as  happened  within  the  said  lordship  which  belonged 
bL'orholding  ^^  ^^^  ••^^  Court;  and  to  inquire  into  and  to  make  such 
that  office,  the  orders  and  awards  as  should  be  reasonable,  according  to  the 

grant  of  it  was  ^    ,  •*••••  *  • 

invalid.  custom  of  the  said  lordship.    A  custom  was  then  set  oat, 

which  provided,  that  if  any  miner  or  any  other  person  should 
keep  lawful  possession  of  any  grove,  shaft,  or  mear  of 
ground,  and  any  other  person,  by  day  or  night,  should  cast 
in  or  fill  up  such  grove  8cc.,  every  such  person  should  forfeit 
10/.,  one  half  to  the  lord  of  the  field  or  farmer,  and  the 
other  to  the  barmaster  or  steward,  and  pay  the  party  injured 
so  much  as  would  make  good  the  work  again.  It  was  then 
alleged  that  one  Job  Bunting,  a  miner,  was  lawfully  pos- 
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sessed  of  a  certain  shaft  at  a  mine  within  the  lordship,  and        lasr. 
that  the  defendant,  wilfully,  unlawfully,  and  maliciously,      ^■*'*v*^^ 
cast  in  and  filled  it  up,  to  the  great  damage  of  the  said  Job  «. 

Bunting :  that  a  great  Barmote  Court  was  held  on  the  7th  CANTiiW.i. 
April,  1834,  before  W.  E.  Mousley,  the  deputy  to  one 
C  Clarke,  steward  of  our  lord  the  king  of  the  said  Court  of 
the  lordship,  upon  the  oaths  of  24  jurymen,  who  duly  in- 
quired of  and  concerning  the  said  filling  up  and  casting  in 
of  the  said  shaft  by  the  defendant,  and  ordered,  among  other 
things,  that  the  defendant  should  pay  the  sum  of  10/.,  one 
half  to  the  lord  of  the  field  or  farmer,  and  the  other  half 
to  the  barmaster  or  steward,  according  to  the  custom.  It 
was  then  averred  that  the  plaintiiF  was  the  barmaster, 
whereby  an  action  had  accrued  to  him  to  recover  the  said 
moiety.  The  defendant  pleaded,  among  other  pleas,  that 
the  Court  was  not  duly  held,  and  that  the  plaintiflf  was  not 
the  barmaster. 

On  the  trial  at  the  Derbyshire  Lent  assizes,  1836,  before 
Lord  Abinger  C.  B.,  to  prove  the  plaintiff's  title  a  lease 
was  put  in,  dated  November  17|  1827>  whereby  the  king, 
as  lord  of  the  Duchy  of  Lancaster,  granted  to  the  plaintiff 
the  lot  and  cope,  and  the  mineral  rights  belonging  to  the 
king  in  the  soke  and  wapentake  of  Wirksworth,  to  hold  for 
a  term  of  years  at  certain  rents.  The  king  also  granted  to 
the  plaintiff,  in  the  same  deed,  the  office  of  barmaster,  with 
all  fees,»profits,  commodities,  and  emoluments  to  the  same 
belonging,  to  bold  the  said  office  for  the  term  of  31  years, 
at  the  rent  of  5L  a  year  for  the  said  office.  The  lease  con- 
tained a  covenant  by  the  plaintiff  not  to  assign  or  grant  the 
said  office  without  the  consent  of  the  Chancellor  of  the  said 
duchy  for  the  time  being.  It  was  stated,  but  was  not 
strictly  proved,  that  ii  had  been  usual  to  grant  the  office  of 
barmaster  to  the  lessee  of  the  lot  and  cope  in  this  form. 
The  defendant's  counsel  contended  that  either  this  lease 
conveyed  merely  the  right  of  appointing  the  barmaster,  and 
no  such  appointment  had  been  made;  or,  if  it  conveyed 
the  office  itself,  the  grant  was  void ;  because  the  plaintiff 
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1837.        being  the  lord  end  lessee  of  the  lot  and  cope,  was  incapable 

of  holding  the  office.    His  lordship  reserved  this  point  for 

«.  the  defendant,  and  the  plaintiff  recovered  a  verdict  on  the 

Cantrslz..    ^^1,^,.  issues.    In  the  ensuing  term  M.  D.  HUl  obtained  a 

rule  nisi  to  enter  a  verdict  for  the  defendant  on  this  issue. 

Sir  J.  Campbeli  A.  G.,  Balguy,  and  N.  R.  Clarke  now 
shewed  cause.  First,  the  lease  conveyed  the  actual  office 
of  barmaster,  and  not  merely  the  power  of  nomination  and 
right  of  appointment.  It  was  contended  at  Nisi  Prius  thst 
this  was  like  an  advowson,  but  that  is  very  distinct  An 
advowson  does  not  carry  with  it  the  profits  of  the  benefice; 
whereas  all  the  fees,  profits,  and  emoluments  of  this  office 
are  granted  to  the  plaintiff.  He  cannot  have  them  unless 
he  is  the  actual  officer.  The  second  objection  is,  that  the 
grant  to  the  plaintiff  is  invalid,  because  being  lessee  of  the 
lot  and  cope  and  lord  of  the  King's  Field,  it  is  said  that  he 
cannot  be  the  barmaster.  It  is  assumed  that  bis  duties  ss 
barmaster  would  be  inconsistent  with  his  interest  as  lessee; 
but  there  is  no  necessary  inconsistency.  The  barmaster  is 
an  officer  of  the  crown,  whose  duty  it  is  to  determine  the 
amount  of  dues  payable  from  the  miners  to  the  crown. 
That  is  a  ministerial  duty,  and  he  does  not  act  as  an  arbi- 
trator.  He  does  not  preside  in  the  Courts,  but  they  sre 
held  before  another  officer,  who  is  the  steward,  or  the  stew- 
ard's  deputy ;  and  the  jury,  though  summoned  by  the  deputy 
barmaster,  are  directed  by  the  steward  of  the  Court.  [Lord 
Denman  C.J.  Can  the  steward  set  aside  the  jury  so  sum- 
moned?] Yes.  [Lord  Denman  C.J.  What  is  then  to  be 
done?]  A  new  jury  must  be  summoned  by  the  same  deputy 
barmaster  to  whom  the  precept  was  directed.  [Lord  Den- 
man C.J.  That  is,  by  the  same  interested  party.]  The 
barmaster  may  appoint  a  deputy;  in  fact,  he  never  does  act 
in  person.  [Patteson  J.  He  is  not  compellable  to  appoint  a 
deputy ;  the  lease  con  tains  no  provision  on  that  subject.  Sup- 
pose he  neglect  to  appoint  a  deputy?]  In  cases  where  he  is 
interested,  it  is  presumed  that  he  must  appoint  a  deputy. 
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But  assumiDg  that  this  office  is  incompatible  with  the  plain-        i8d7. 

tiff's  situation  as  lord  of  the  King's  Field  and  lessee  of  the 

lot  and  cope,  yet  as  it  is  granted  last  it  is  not  void.    The 

effect  of  that  grant  may  be  to  render  the  former  grant  void :    Cahtrell. 

as  in  Com.  Dig.  Officer  (B  6)  it  is  said,  and  (1  Doug.  3Q8j  n.) 

is  referred  to,  ''  The  grant  of  an  office  to  one  who  has 

another  office  incompatible,  is  not  good,  for  the  first  office 

will  thereby  be  void."    [Lord  Denman  C.J.  The  lease  of 

the  lot  and  cope  cannot  be  called  an  office.] 

Jf.  D.  HiU,  with  whom  was  Hamftty^  in  support  of  the 
rule.     It  may  not  be  necessary  for  the  Court  to  say  that  the 
grant  of  the  office  is  void,  because  if  the  defendant's  con- 
struction be  right,  that  only  the  right  of  nomination  and 
appointment  was  granted,  it  will  be  analogous  to  the  grant 
of  an  advowson ;  then  the  difficulty  arising  from  the  conflict 
of  interests  will  cease.     \Coltr\dgt  J.  If  this  be  a  judicial 
office,  can  the  crown  make  such  a  grant  of  the  right  of  no- 
mination f    Lord  Denman  C.  J.    In  Sir  George  Reynet^ 
case  (a)  it  was  resolved,  that  an  office  to  which  a  trust  is 
annexed  cannot  be  granted  for  a  term  of  years.    The  right 
of  nomination  would  contain  a  trust.]     Certainly,  that  ob- 
jection arises.     Again,  a  judicial  officer  cannot  be  the  sub- 
ject of  a  sale,  by  the  5  &  6  Edw.  6,  c.  16;  but  here  a  rent 
is  expressly  reserved  in  respect  of  the  holding  of  the  office. 
That  would  be  illegal  if  the  rent  is  considered  to  be  paid 
for  the  office  itself,  but  not  if  it  be  for  the  right  of  nomina«» 
tion.     If  however  it  is  to  be  taken  that  the  actual  office  was 
granted,  then  the  holding  of  the  office  is  incompatible  with 
that  of  the  lordship  of  the  field.     The  same  person  cannot 
be  both  farmer  and  barmaster,  since  the  duties  of  the  latter 
conflict  with  the  interest  of  the  former.    The  duties  of  the 
barmaster  are  explained  in  Houghton's  Complete  Miner, 
which  contains  a  finding  of  the  customs  of  those  mines  in 
1665,  and  was  admitted  on  the  trial  to  be  read  for  each 
party.    The  first  article  is  this:  '*  We  say  upon  our  oaths, 

(a)  9  Rep.  95  a. 
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that  by  the  ancient  custom  of  the  mines  within  the  soke 

A^Tw^HT  *°^  wapentake  of  Wirksworth^  the  miners  and  merchants  at 
V.  first  chose  thenuelves  an  officer  called  a  barmaster,  to  be  an 

Cahtbsix.  indif  erent  person  betwixt  the  lord  of  the  field  or  farmer 
and  the  miners,  and  betwixt  the  miners  and  merchants; 
which  barmaster,  upon  finding  any  new  rake  or  veb|  did 
(upon  notice  given  by  the  miner)  deliver  to  the  first  finder 
two  mears  of  ground  in  the  same  vein :  the  which  two  mean 
of  ground  the  miner  is  to  have,  one  for  his  diligence  in 
finding  the  vein,  and  the  other  for  mineral  right,  paying  the 
barmaster  or  his  deputy  one  dish  of  his  first  ore  therein 
gotten;  and  then  the  barmaster  or  his  deputy  is  to  deliver 
to  the  lord  of  the  field  or  farmer  one  mear  of  ground  in  a  new 
vein  at  either  end  of  the  aforesaid  two  mears,  half  a  mear 
of  ground,'  and  then  every  one  in  such  rake  orvemone 
mear  or  more,  according  to  their  taking.*'  How  can  the 
barmaster  be  an  indiiFerent  person  between  the  former  sod 
the  miner,  if  he  and  the  farmer  be  the  same  individual] 
Again,  the  barmaster  is  to  regulate  the  dish  or  measnre 
which  is  to  be  used  in  the  measure  of  the  ore  (Art  17)«  u^ 
by  that  measure  the  farmer's  lot  is  to  be  taken  (Art  12): 
so  that  the  barmaster,  if  he  be  at  the  same  time  the  farmer^ 
has  a  direct  interest  in  increasing  the  sixe  of  the  measures, 
and  thereby  falsifying  them.  Various  duties  are  prescribed 
by  the  Articles  to  be  performed  by  the  barmaster,  the 
neglect  of  which  is  punishable  by  the  payment  of  fines  to 
the  farmer.  Such  a  punishment  must  be  wholly  nugatoiy 
in  the  present  case.  It  is  impossible,  therefore,  to  say  that 
the  plaintiflf  can  at  the  same  time  fill  both  characters. 

Lord  Denman  C.J. — ^The  office  of  barmaster  is  clearly 
incompatible  with  the  lease  of  the  lot  and  cope.  As  it  is 
an  office  of  trust  and  confidence,  the  difficulty  arising  from 
that  incompatability  cannot  be  removed  by  the  appoiutment 
of  a  deputy.  The  duty  of  the  barmaster  is,  among  other 
things,  to  measure  out  the  ground  between  the  parties; 
t.  ei  the  miners  and  merchants  on  the  one  hand,  and  the 
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farmer  on  the  other.  Now  it  appears  that  by  the  same 
iostrument  the  plaintiiF  has  become  the  farmer,  and  is  also 
made  the  barmaster.    The  latter,  therefore,  is  not  the  in-  v, 

valid  grant  of  an  office,  but  it  is  the  grant  to  a  person  inca-  ^^k^^^^ 
pable  of  holding  it,  on  the  ground  of  his  peculiar  bterest 
If  two  incompatible  offices  be  granted  by  one  instrument, 
there  may  be  a  difficulty  in  saying  which  will  be  void.  But 
that  is  not  the  present  case.  The  grant  of  the  office  is  void, 
because  the  party  to  whom  it  is  granted  cannot  in  contem- 
plation of  law  satisfactorily  perform  the  duties  attached  to 
it,  as  he  has  a  direct  interest  in  violating  them. 

Patteson  J. — It  is  clear  that  the  farmer  cannot  perform 
the  duties  of  barmaster.  His  appointment  as  farmer  is  not, 
however,  vacated  by  the  grant  of  the  office  of  barmaster; 
for  it  is  by  no  means  established  that  the  acceptance  of  an 
office  incompatible  with  one  previously  granted,  will  operate 
as  an  avoidance  of  the  latter.  Indeed,  in  Rex  v.  Patteson  {a) 
it  was  determined  that  the  holding  of  the  one  office  rendered 
the  party  so  holding  it  incapable  of  accepting  the  second. 
The  present  is  not,  however,  the  case  of  two  incompatible 
offices ;  but  it  seems  to  me  that  the  duties  which  the  bar- 
master  has  to  perform,  are  such  as  shew  that  he  cannot  at 
the  same  time  be  the  farmer.  The  barmaster  must  be  an 
indiflferent  person,  between  the  farmer  and  the  miners.  It 
is  contended,  however,  that  he  may  appoint  a  deputy,  and 
act  by  him.  But  it  is  the  first  time  I  ever  heard  of  a  per- 
son getting  rid  of  an  objection  to  his  incapacity  for  an  office, 
by  his  alleging  a  power  to  appoint  a  deputy.  Such  an 
argument  cannot  apply;  if  the  plaintiff  be  incapable  of  hold- 
ing the  office,  any  deputy  to  be  appointed  by  him  will  be 
equally  so.  By  some  of  the  Articles  it  is  provided  that  the 
barmaster  shall  be  answerable  to  the  farmer  for  his  neglect. 
Can  the  deputy  be  answerable  to  the  farmer,  who  is  at  the 
same  time  his  master,  in  another  capacity?  It  is  manifest 
that  in  his  character  of  servant  of  the  farmer,  he  would  have 

(a)  4  B.  &  Ad.  9;  S.C.  1  N.  &  M.  619. 
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1837.        an  interest  quite  inconsisteiit  with  the  mdiflference  which 

^^"^^"^^^     the  barmaster  ought  to  feel. 
Abkwright 

V. 

CAHTEBtL.  Williams  J.— The  doctrine  of  the  acceptance  of  a 
second  incompatible  office  avoiding  the  first,  is  not  appli- 
cable here,  because  the  taking  of  the  lot  and  cope  was  not 
an  office,  but  a  beneficial  interest:  and  that  is  the  founda- 
tion of  the  objection  taken  to  the  plaintiflf's  title,  because, 
having  that  benefit,  he  will,  in  his  character  of  barmaster, 
be  called  upon  to  perform  duties  which  will  conflict  with  it: 
and  the  objection  is  not  one  which  can  be  removed  by  the 
appointment  of  a  deputy. 

CoLBRiDos  J. — This  is  not  the  case  of  two  offices,  but 
the  interest  taken  by  the  plaintiiF  as  farmer  renders  him  in- 
competent to  be  barmaster.  The  latter  in  e£Fect  decides 
disputes  between  the  lord  and  the  miners;  for  the  course 
isi  that  the  deputy  barmaster  selects  the  jury  who  are  to 
decide  them.  So  that  the  lord  will  appoint  the  deputy  bar- 
masteri  who  will  appoint  the  jury  who  are  to  decide  the 
question  in  which  the  lord  is  interested.  No  long  usage  is 
found  here;  all  that  was  in  evidence  was  the  lease  and  the 
single  appointment;  but  if  there  had  been  proof  of  any 
custom  to  make  such  an  appointment  as  the  present,  ac* 
cording  to  Wood  v.  Lovatl  (a),  it  would  not  have  been  valid. 
In  Rex  V.  Joliffe  (6),  indeed,  a  custom  for  the  steward  of  a 
court"leet  to  nominate  persons  to  the  bailiflf  to  be  summoned 
on  the  jury,  was  held  good.  But  that  was  decided  upon 
consideration  of  the  particular  nature  of  the  court-leet, 
which  all  the  resiants  are  bound  to  attend.  And  though 
Wood  V.  Lovatt  (a)  was  there  cited,  it  was  not  dissented 
from.  The  general  principle  is,  that  wherever  the  lord's 
interest  is  concemedi  the  lord  shall  not  select  the  jury  who 
are  to  decide  the  question.  In  that  case  Lawrence  J.  ob- 
served, that  the  authority  cited  from  the  Year  Book,  in 
support  of  the  position,  that  the  court-leet  could  amerce 

(a)  6  T.  R.  511«        (6)  3  6.  &  C.  54;  ^C.  8  D.  &  R.  940. 
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for  the  lord's  private  injury,  did  not  warrant  it.    For  in  eflfect         i837. 
the  lord  would  be  the  judge  of  his  own  cause.     So  here  the 
barmaster  could  not  be  indifferent  in  any  case  where  the 
lord's  interest  is  concerned.     The  plaintiff,  therefore,  had    Cahtrhl. 
such  an  interest  as  prevented  him  from  being  the  barmaster. 

Rule  absolute  for  entering  a  verdict  on  the 
sixth  issue  for  the  defendant. 


The  Queen  v.  The  Councillors  of  the  Borough  of  Derdy.     Thurtdmf, 

Nov,  29nd, 

A  Rule  nisi  had  been  obtained  for  a  mandamus  to  two  Where  a  per- 
councillors  of  the  borough  of  Derby,  to  administer  to  Mr.  declared  duly 
Fluker  the  declaration  prescribed  by  the  5  &  6  Will.  4,  elected  a  coun- 
£*  t        I  •     •  t  •  ■  Ml       ciUor,  and  has 

c.  7o,  s.  60,  he  claimmg  to  have  been  elected  a  councillor  made  the  de^ 

at  the  last  election  for  that  borough  in  November,  1836.  ^*ribed'b'''t^^ 

It  appeared  that  on  the  26th  December,  18S5,  the  thirty-  6&  7  Will.  4, 

six  councillors  who  are  to  be  elected  for  that  borough  were  ^^^  ^^  y^^ 

duly  elected.      Two  of  the  councillors  so  elected  were  admitted  into 

afterwards  chosen  aldermen  for  the  two  wards.  Castle  Ward  the  Court  ' 

and  Becket  Ward,  and  in  their  places  two  other  persons,  "^^^^  "®i  8™"' 

"^  "^.a  mandamas 

named  TunntcUfft  and  Lotc^e,  were   elected   councillors;  to  two  coun- 

the  former  for  Castle  Ward  and  the  latter  for  Becket  Ward.  ^l!';?J^tl' 

minister  the 

The  two  councillors  who  were  elected  aldermen  had  not  the  declaration  to 
smallest  number  of  votes  of  the  persons  elected  in  Decem-  ^"^  wbo^*^ 
ber,  1835,  so  as  to  have  been  the  councillors  to  go  out  of  claims  to  ha?e 
office  in  November,    1836,  under  s.  31  of  5  &  6  Will,  4,  elected  in- 
but  the  council  decided  under  that  section,  that  Tunnicliffe  Ji^^^^ofthe 
and  Zotre  were  to  go  out  of  the  council;  Tunniclife  there- 
upon became  a  candidate  for  the  place  of  councillor  for 
Becket  Ward,  which  returned  two  councillors,  and  at  the 
election,  on  November  1st,  Oadshy  had  the  greatest  num- 
ber of  votes,  Tunnicliffe  the  next,  and  Fluker  the  smallest. 
Thereupon  Gadsby  and   Tunnicliffe  were  declared  duly 
elected,  made  the  declaration  under  section  50,  and  were 
admitted  into  the  offices  of  councillors.    The  present  dp- 
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1837.        pUcant  now  contended  that  Tunnicliffe  was  ineligible,  inas- 
^^^^      much  as  he  did  not  go  out  of  the  council  on  the  Ist  of 
o.  November,  1836,  because  he  must  either  be  taken  to  fill 

^^Dem?"  °^  *^®  P'*^®  ^^  ^^^  alderman  who  had  not  the  smallest  number 
of  votes  at  the  election  in  1835,  or  that  he  came  into  the 
council  on  an  extraordinary  vacancy,  in  which  case  it  was 
urged  he  was  not  within  the  31st  section.  It  was  there- 
fore contended  that  all  the  votes  given  to  him  were  thrown 
away,  and  Fluker  was  the  next  in  order,  and  ought  to  have 
been  admitted  instead  of  Tunnicliffe.  Cause  was  shewn 
against  the  rule  in  Trinity  term  last  {a)  by 

Sir  J.  Campbell,  Attorney-General,  who  contended  that 
the  election  was  perfectly  valid ;  that  Tunnicliffe  had  duly 
gone  out,  and  was  properly  re-elected,  or  at  least  that  un- 
less notice  of  his  ineligibility  had  been  given  at  the  election, 
Fluker  could  not  be  admitted.  But  as  the  rule  was  not 
ultimately  determined  upon  these  points,  the  argument 
thereon  is  omitted.  He  then  opposed  the  rule  on  the  ground 
that  as  Gadsbjf  and  Tunnicliffe  had  been  declared  duly 
elected,  had  made  the  declaration,  and  had  been  admitted, 
the  office  was  full,  cousequently,  although  a  quo  warranto 
might  lie,  Mr.  Fluker  could  not  ask  for  a  mandamus.  Mex 
v.  The  Mayor  and  Corporation  of  Oxford  (b)  was  expressly 
in  point* 

Whiiehurstt  in  support  of  the  rule.  It  must  be  con- 
ceded that  the  office  is  full,  but  the  present  application  is 
not  to  adroit  Mr.  Fluker  into  the  office,  it  is  merely  re- 
quired that  two  councillors  shall  administer  the  declaration 
to  him.  That  is  a  simple  ministerial  act^  which  will  not 
decide  the  title,  nor  the  right  of  the  parties.  The  declara- 
tion must  be  made  before  a  councillor  can  be  admitted,  Mr. 
Fluker  therefore  wishes  to  be  put  into  such  a  situation  as 

(a)  June  9th,  before  Lord  Deri"      WiUiams  Js. 
mm  C.  J.,  JJttkdak,  Fatte$<m,  and         (h)  1  N.  &  R  474. 
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will  enable  him  to  aak  for  adinissiou  into  the  council.   The         1837. 
present  application  ia  analogous  to  the  common  case  where    J^^y^^ 

J.  ir  VLJ  The  QUBEH 

a  mandamus  is  sought  for  to   swear  m  cburcbwardens,  «. 

-Rer  V.  The  Archdeacon  of  Middlesex  {a),  and  the  Court  ^^^^JJ^"  ""^ 
will  grant  a  rule  absolute  in  the  first  instance. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court : — ^This  was  a  rule  nisi  for  a  mandamus  to 
two  of  the  councillors  of  the  borough  of  Derby  to  adminis- 
ter to  Mr.  Fluker,  claiming  to  have  been  elected  a  council- 
lor of  that  borough,  the  declaration  prescribed  by  the  50th 
section  of  5  &  6  fVilL  4,  c.  76.  The  case  appeared  to  in- 
volve several  questions  certainly  of  considerable  difficulty 
in  the  construction  of  that  act  of  parliament,  with  respect 
to  the  time  and  manner  of  supplying  extraordinary  vacan- 
cies  in  the  office  of  councillor,  but  it  is  not  necessary  to  come 
to  any  decision  upon  those  questions,  inasmuch  as  the 
Court  is  of  opinion  that  whatever  view  be  taken  of  them 
this  rule  cannot  be  made  absolute.  The  motion  was  made 
upon  the  ground  of  a  supposed  ineligibility  in  one  of  the 
other  candidates,  Mr.  Tunuicliffe,  who  had  more  votes 
than  Mr.  Fluker,  and  was  declared  elected  according  to  the 
form  prescribed  by  the  35  th  section  of  the  act,  and  has 
been  admitted  a  councillor ;  the  office  therefore  is  full  tit 
factf  and  the  remedy  to  try  whether  it  be  full  of  right,  is  by 
quo  warranto.  The  case  is  not  like  that  of  a  disputed 
election  of  churchwardens,  respecting  whose  office  a  writ  of 
quo  warranto  will  not  lie,  and  there  is  no  necessity  to  admi- 
nister the  declaration  in  order  to  enable  Mr.  Fluker  to  try 
the  validity  of  Mr.  TunnicIiffVs  election.  It  will  be  time 
enough  hereafter  to  consider  whether  such  a  mandamus  as 
is  now  prayed  for  can  be  granted,  if  Mr.  Fluker  should 
succeed,  by  a  proper  course  of  proceeding,  in  ousting  Mr. 

(d)  6  N.  &  M.  494; 
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1837.  Tunnicliffe^  and  flbould  afterwards  meet  with  any  opposition 

The  QuEEH  '°  making  the  declaration  and  being  admitted  into  the  office 

V.  which  he  claims. 
Q^RBY.  ^"^^  discharged  with  costs. 


Doe  d.  Plevin  and  Newall  v.  Browne  and  another, 
^*^"^l  Assignees  of  John  Platt,  a  bankrupt. 

^.demis^  Ejectment  for  a  farm  in  Cheshire.  On  the  trial 
and  afterwards  before  Alderson  B.,  at  the  last  Chester  assizes,  it  appeared 

executed  a       jJjj^^  ^|jg  defendants  were  the  assignees  of  one  John  Platt, 

deea  of  crusty  ... 

whereby  he      under  a  fiat  in  bankruptcy,  which  issued  in  November,  1836, 

hhTproperty     *"^  ^^^  lessors  of  the  plaintiff  were  trustees  under  a  deed 

to  trastees  for  of  assignment  executed  by  him  in  July,  1836,  for  the  benefit 

his  creditors.    ^^  1^^'  creditors.    The  bankrupt  contested  the  validity  of 

After  the  ei-  the  fiat  He  had  let  the  farm  in  question  to  his  son  Joseph, 
ecaUoD  or  the  .  ^  ^ 

deed  of  trast,   who  bad  taken  possession  before  the  trust-deed  was  executed. 

niptey^^ssu!^"  ^^^^  ^^  ^^^  ^^^^  executed,  the  trustees  went  to  the  farm 
aninst  ji.  with  John  Platt,  and  they  informed  the  tenant  that  the  farm 
of  ^.informed  ^^^  ^^^^  assigned  to  them,  and  required  him  to  attorn  tenant 

B.  of  the  con-  to  the  trustees.  He  refused  at  first  to  acknowledge  their 
veYance«  and      •  *     %         ^  t  %  *  -j. 

required  him    ^itle,  but  afterwards,  upon  the  request  and  representations  of 

^  "t?"th^    '^^^^  P/fl«»  paid  them  a  shilling  by  way  of  acknowledgment. 

He  at  first  re-  In  the  subsequent  September  he  paid  them  the  half-year's 

knowledge^      rent  due  at  Lady-day.  but  on  their  proposing  to  raise  the 

their  title,  but  rent  of  the  farm,  which  he  refused  to  assent  to,  he  said  they 

the  request       might  have  the  farm  if  they  liked.     They  then  gave  him  a 

and  represen-   notice  to  quit,  and  he  signed  this  memorandum : — 

tadonofii.,  *     '  ^ 

paid  to  them        "  I  agree  with  W.  Newall  and  J.  Plevin  to  deliver  up  the 

bjfVay  of^  possession  of  the  Holywell  Farm  at  the  usual  times  of  giving 
acknowled^ 

ment,  and  subsequently  paid  the  trustees  the  rent  for  the  current  half  year.  They  thea 
proposed  to  raise  his  rent ;  and  on  his  refusing  to  pay  any  additional  rent,  gave  him  a 
aotice  to  quit;  whereupon  he  signed  a  memorandum,  in  which  he  agreed  to  give  op  the 
possession  to  them : — iield,  under  these  circumstances,  that  neither  he  nor  the  assignees 
of  the  bankrupt,  who  defended  as  his  landlords,  were  prevented  from  shewinei  in  an  action 
Of  ejectment  by  the  trustees,  that  they  bad  no  title  m  consequence  of  the  bankruptcy. 
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up  the  landsi  and  also  to  quit  the  house  and  premises  at  the        1887. 
usual  times  of  giving  up,  to  the  above  W.  N.  and  J,  P,;  as      ^^^ 
witness  my  hand,  this  19th  September,  18S6;  making  Mr.  d. 

Joseph  Piatt  allowance  for  such  improvements  as  may  be    und  anJther 
considered  by  two  impartial  persons  of  right.  v. 

(Signed)  Jouph  Piatt."  J^^S^r. 
When  the  notice  expired,  he  refused  to  give  up  possession, 
and  the  defendants  defended  the  present  action  as  bis  land- 
lords. The  substantial  question  raised  in  the  cause  was  as 
to  the  validity  of  the  fiat,  which  had  however  been  tried  in 
another  action  in  the  Court  of  Exchequer,  where  the  present 
defendants  had  recovered  a  verdict,  subject  to  the  opinion  of 
the  Court  upon  the  effect  of  the  evidence.  It  was  agreed  that 
this  cause  should  abide  the  event  of  the  proposed  application 
to  that  Court  in  respect  to  the  title  of  the  assignees ;  but  it 
was  contended,  on  behalf  of  the  plaintiff,  that  the  defend- 
ants, who  represented  Joseph  Piatt,  were  bound  by  his  acts, 
and  that  he,  having  acknowledged  the  title  of  the  lessors  of 
the  plaintiff,  was  estopped  thereby,  and  therefore  it  could 
not  be  disputed  in  this  action.  The  learned  judge  was  of 
opinion  that  Joseph  Piatt  was  not  concluded  by  any  thing 
that  had  taken  place,  and  directed  the  verdict  to  be  entered 
for  the  defendants,  giving  the  lessors  of  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  them  if  the  Court  should  be 
of  opinion  that  the  defendants  were  concluded. 

J.  Evans,  on  a  former  day  in  this  term,  moved  accord* 
iDgly,when  the  Court  took  time  to  consider;  and  now 

Lord  Denman  C  J.  delivered  the  judgment  of  the 
Court. — This  was  an  application  to  enter  a  verdict  for  the 
lessors  of  the  plaintiff  under  the  following  circumstances. 
(His  lordship  here  stated  the  facts  of  the  case.)  The  con- 
tention in  the  cause  was  between  the  assignees  under  the 
assignment  of  July,  1836,  and  those  under  the  fiat,  who  dis- 
puted the  validity  of  that  transaction.  It  was  insisted,  bow- 
ever,  on  the  part  of  the  former,  that  in  this  action  that  ques- 
tion was  not  open,  and  that  the  defendants,  coming  in  to 
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defend  as  the  landlords  of  Joseph,  were  in  no  better  condi- 
j^^         tion  than  he ;  and  that  he,  after  the  payment  of  the  shilling, 
d.  and  signing  the  memoranduni,  was  estopped  from  disputing 

^*  Supposing  this  question  to  be  open,  no  dissatisfaction  is 

nnd  another,  expressed  with  the  summing  up  or  the  finding  of  the  jury; 
and  the  only  point  for  us  to  consider  is,  whether  the  learned 
baron  should  have  allowed  the  inquiry  to  be  instituted.  We 
are  very  clearly  of  opinion  that  he  was  right  in  so  doing. 
No  general  rule,  when  rightly  understood,  is  more  im- 
portant, or  more  strictly  to  be  observed,  than  that  whidi 
precludes  the  tenant  from  disputing  the  title  of  his  landlord; 
and  we  may  concede  that  in  the  present  case  the  defendants 
stood  in  the  same  situation  as  Joseph  Piatt,  and  could  avail 
themselves  of  no  defence  which  was  not  open  to  him. 

But  he  had  not  received  his  possession  first  from  the  les* 
sors  of  the  plaintiff,  nor  was  any  attempt  made  to  question 
that  title  under  which  he  had  received  possession.  Assuming 
that  the  shilling  was  paid  by  way  of  acknowledgment,  which 
we  are  informed  by  the  learned  baron  was  very  questionable, 
still  it  was  paid  in  the  first  instance  upon  the  request  and 
under  the  representations  made  by  John  Piatt,  and  the 
memorandum  signed  only  as  a  consequence  of  that  payment, 
and  upon  the  faith  of  the  same  representations.  If,  at  the 
very  time  when  John  Piatt  informed  Joseph  of  the  assign* 
ment  to  the  lessors,  he  had  committed  an  act  of  bankruptcy, 
and  that  assignment,  which  he  represented  as  valid,  was  in 
truth  void,  he  was  practising  a  fraud  on  Joseph:  and  no 
case  has  decided  that  it  would  not  be  open  to  Joseph  to 
explain  under  what  circumstances  he  made  any  attornment 
or  other  acknowledgment.  Gregory  v.  Doidge  and  another  (a) 
is  a  strong  and  direct  authority  to  the  contrary ;  there  was 
both  the  fact  of  one  shilling  paid  as  an  acknowledgment  of 
Doidge*^  title,  and  an  agreement  with  him,  after  a  state* 
ment  of  the  amount  of  rent,  to  depasture  some  of  his  cattle, 

in  part  payment  of  the  rent.     But  this  was  done  on  the 

• 

(a)  3  Blng.  474. 
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represeDtation  of  Doidgt^s  brotheri  and  in  ignorance  of  a 
defect  in  hia  title ;  and  the  Court  of  Common  Pleas  was 
clearly  of  opinion  that  under  these  circumstances  the  plain- 
tiff, not  having  come  into  possession  under  Doidget  niight 
shew  that  be  was  not  his  landlord.  Had  even  John  Plait 
been  the  lessor  of  the  plaintiff,  it  would  have  been  open  for 
Jo$eph  to  have  shewn  a  cesser  of  his  title  before  the  day  of 
demise,  for  that  would  have  been  consistent  with  the  accept* 
ing  possession  from  him. 

Upon  the  broad  principle,  however,  that  it  is  always  open 
to  a  party  not  guilty  of  laches  to  explain,  and  render  incon- 
clusive acts  done  under  mistake  or  through  misrepresenta-* 
tion,  we  think  this  inquiry  properly  gone  into;  and  conse- 

quently  there  will  be  no  rule. 

Rule  refused. 
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The  Queen  v.  John  Watson, 


Saturday^ 
Nov,  25th. 


Mandamus.  The  writ  recited  that  one  Thomas  By  a  local  act, 
Wyherghj  since  deceased,  was  in  1809  duly  appointed  i-*onere"^f*a" 
steward  of  the  Court  of  Requests  for  the  manor  of  Shef-  Court  of  Re- 
field,  by  the  Duke  of  ISorfolk,  lord  of  the  said  manor,  Empowered  to 

under  and  by  virtue  of  an  act  of  parliament  passed  in  the  ^\^^'  debts, 

-,        ^.»,,-.       .       ^  ,..^  ,     wnen  recover- 

48  Geo.  3,  intituled,  *'  An  Act  for  regulating  the  Proceed-  ed  by  its  pro- 

iDgs  in  the  Court  Baron  of  the  Manor  of  Sheffield  and  ce88,tobepaid 
*  ,  byinttalments, 

Ecclesal,  in  the  County  of  York;**  and  that  he  appointed  the  and  under 

defendant  as  his  deputy  steward  of  the  said  Court,  in  which  *"  ^  ccm^tions 

office  he  continued  until  October,   1827,  when  Wybergh  as  might  ap- 

died:  that  the  defendant,  as  such  deputy  steward,  received  ^le  and^just 

large  sums  of  money,  being  the  amount  of  debts,  or  instal-  ^^  ^^^'  '^*l®y 
^    1  •  J   t       ,•  •       .       .  . ,  ^^^^  ^^  order 

ments  of  debts,  recovered  by  divers  parties  in  the  said  whereby  the 

payments  were 
directed  to  be  made  to  a  person  who  was  then  the  deputy  steward  of  the  Court.  Pay- 
ments were  made  to  him,  and  in  consequence  of  the  plaintiffs  not  applying  for  them,  a 
large  sum  had  accumulated  in  his  hands,  when  bis  principal  died  and  he  was  removed : — 
Held,  that  the  commissioners  not  having  revokeo  his  authority,  nor  issued  any  otiier 
order,  a  mandamus  would  not  lie  at  the  suit  of  the  succeeding  steward,  to  compel  the 
late  deputy  to  pay  over  the  accumulations  to  such  successor. 

Hela  also,  that  the  late  deputy  was  not  entitled  to  appropriate  the  money  so  deposited, 
as  a  set-oflf  to  certain  advances  made  by  him  in  the  execution  of  his  office. 
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1837.  Courti  amounting  in  the  whole  to  the  snm  of  1095/.  lOf.  Sd.i 
that  after  the  death  of  Thomas  Wybergk,  one  Hugh  Parker 
was  duly  appointed  by  the  Duke  of  Norfolk  to  be  steward 
Wation.  Qf  ^\^Q  ,||2d  Court,  and  as  such  steward  is  entitled,  under 
or  by  virtue  of  the  said  act,  to  receive  from  the  said  defend- 
ant the  said  sum  of  1095/.  lOs.  Sd,,  the  property  of  the 
suitors  of  the  said  Court  of  Requests,  and  to  hold  the  same 
for  them:  that  the  said  Hugh  Parker  hath  often  requested 
the  said  defendant  to  pay  to  him  the  sum  of  1095/.  10s.  6d., 
to  be  retained  by  him  as  aforesaid,  yet  that  he  had  neglected 
to  do  so.  The  writ  then  commanded  the  said  defendant 
to  pay  over  the  said  sum  to  the  said  Hugh  Parker,  for  the 
use  of  the  said  suitors. 

The  defendant  returned,  that  while  he  was  the  deputy 
steward,  divers  costs  and  charges  were  from  time  to  time 
incurred  in  the  course  of  conducting  the  proceedings  in  the 
said  Court,  and  divers  sums  of  money  in  that  behalf  be- 
came payable  to  the  steward  or  deputy  steward  and  bailiff 
of  the  Court,  which  from  divers  causes  thereinafter  men- 
tioned have  not  been  paid  or  discharged :  that  the  course 
of  proceeding  against  defendants  in  the  said  Court  was  in 
the  first  place  by  summons,  signed  by  the  deputy  steward, 
requiring  the  debtor  to  appear  before  the  commissioners 
of  the  said  Court,  at  a  day  therein  specified:  that  the  fee 
to  the  steward  or  deputy  for  issuing  such  summons,  as  well 
as  the  fee  to  the  bailiff  for  serving  the  same,  was  paid  to 
defendant  by  the  plaintiff  in  each  action,  at  the  time  of 
entering  it  in  the  books  of  the  said  Court:  that  the  defend- 
ant was  answerable  for,  and  did  every  month  pay  the  said 
bailiff  all  fees  received  by  him  for  such  bailiff,  for  serving 
such  summonses:  that  after  the  hearing  of  each  case,  in 
which  the  plaintiff  succeeded,  an  order  for  payment  of  the 
debt  by  the  defendant  in  such  suit  was  made,  and  a  printed 
order  issued  from  the  said  Court,  with  a  duplicate  to  file, 
informing  the  defendant  thereof,  and  when  and  by  what 
instalments  he  was  to  pay  the  same ;  upon  issuing  of  which 
order,  the  steward  or  his  deputy  was  entitled  to  another 
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fee,  as  was  ihe  bailiff  for  serving  such  orders:  that  when  a 
defendant  neglected  to  pay  the  debt  found  to  be  due,  a 
warrant  was  issued  against  the  person  or  goods,  authorizing 
the  bailiff  to  take  the  person  or  goods ;  for  which  warrant 
additional  fees  became  payable  to  the  steward  or  deputy 
steward  and  bailiff,  which  fees  ought  to  have  been  paid  by 
the  defendant,  in  addition  to  the  debt :  that  in  numerous 
cases,  by  reason  of  the  defendants,  against  whom  such 
warrants  issued,  dying  or  absconding,  such  orders  were 
never  served  or  the  warrants  executed,  whereby  and  by 
reason  whereof  the  defendant  never  received  the  fees  to 
which  he  was  entitled ;  and  in  many  other  cases,  although 
these  orders  were  served  and  warrants  executed  by  the 
bailiff,  yet  the  defendants  could  and  did,  by  virtue  of  the 
said  act,  go  to  prison,  and  there  remain  for  a  certain  length 
of  time,  regulated  by  the  amount  of  the  debt  owing,  accord* 
ing  to  the  provisions  of  the  said  act,  by  which  means  they 
discharged  themselves  from  payment  of  the  fees  due  to  the 
deputy  steward  and  the  bailiff,  to  whom  the  defendant  was 
responsible  for  all  fees  to  which  he  was  entitled  for  serving 
orders  and  executing  warrants  issued  by  him,  and  that  he 
actually  paid  or  allowed  to  the  bailiff,  monthly,  all  fees  to 
which  he  was  entitled,  although,  for  the  causes  and  reasons 
aforesaid,  he  never  did  or  could  obtain  a  very  considerable 
portion  of  those  fees  from  the  parties  who  ought  to  have 
paid  the  same :  that  in  consequence  of  tbe  great  uncertainty 
which  always  existed  as  to  defendants  remaining  in  prison 
in  discharge  of  their  debts  and  the  fees  aforesaid,  and  of 
paying  the  same,  it  was  not  possible  to  come  to  any  definite 
balance  of  accounts  between  the  defendant  and  the  bailiff: 
that  a  considerable  amount,  exceeding  the  sum  now  claimed 
by  the  present  officers  of  the  Court,  or  the  commissioners 
thereof,  is  now  remaining  due  to  the  said  defendant,  in 
respect  of  fees  to  which  he  is  entitled,  in  respect  of  issuing 
such  orders  and  warrants.  And  further,  that  from  time  to 
time  orders  were  issued  out  of  the  said  Court,  with  dupli- 
cates thereof,  directing  the  defendants  to  pay  their  debts 
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1837.        by  instalments^  and  requiring  that  the  different  inatalments 

should  be  paid  into  the  hands  of  the  deputy  steward  of  the 

Courti  for  the  use  of  the  plaintiffs ;  and  which  orders  are 

Watsoh.      ](ept  in  printed  formS|  of  which  the  following  is  a  copy, 

and  filled  in  with  the  names  of  the  plaintiff  and  defendant^ 

and  the  sums  ordered  to  be  paid,  as  occasion  required : 

^  Court  of  Requesu  for  the  Manor  of  Sbaflfiald. 
<<  Thursday,  the         day  of  18SI    . 

*^  Ordered,  that  do  pay  Co  the  deputy  tiemard  of  this  Court, 

at  the  Town  Hall,  Sheffield,  for  the  use  of  the  sum  of 

shilliogs  and  pence,  debt  and  costs,  in  manner  followmg;  that  it 

to  say,  the  sura  of  shillings,  oo  Monday,  the         day  of 

and  shillings  every  three  weeks  afterwards,  between  the  bouri  i^ 

ten  o'clock  in  the  forenoon  and  four  o'clock  in  the  afternoon,  until  the 
whole  of  the  said  debt  and  costs  shall  be  satisfied.  And  it  is  further 
ordered,  that  upon  default  of  payment  of  the  said  debt  and  costs,  or 
any  part  thereof,  in  manner  aforesaid,  that  execution  do  imB»ediately 
issue  for  the  said  debt  and  costs,  or  so  much  thereof  as  shall  remain 
unpaid.  By  the  Court, 

Join  HWfOJB. 

''  Note.'-Th^  defendant  is  to  bring  with  the  first  payment  the  fee 
allowed  by  the  act  of  parliament  for  paying  money  into  the  Court,  and 
also  this  order  with  that  and  every  other  payment.* 

That  the  monies  received  by  the  defendant  from  defend- 
ants under  such  orders,  were  held  by  him  for  the  use  of  the 
plaintiffs,  and  that  the  defendant  was  personally  responsibk 
to  the  said  plaintiffs  for  the  due  payment  thereof  to  tbem; 
and  that  the  accumulation  of  monies  in  his  hands  has  arisen 
in  this  manner,  to  wit:  that  in  many  cases,  after  one,  two« 
or  more  instalments,  or  in  some  instances  where  the  whole 
of  the  debt  had  been  paid  to  the  defendant,  in  pursuance 
of  the  orders  of  the  said  commissioners,  the  plaintiffs  died, 
and  no  executors,  administrators,  or  other  represeutatives 
of  such  deceased  persons,  demanded  or  required  payment 
of  the  monies  so  received  by  him  for  such  deceased  plain- 
tiffs. Aod  further,  that  in  many  other  cases,  although  the 
whole  debt,  as  well  as  costs  attendant  upon  the  recovery 
thereof,  were  paid  to  him  by  the  respective  defendants, 
either  from  negligence,  forgetfulness,  or  other  causes,  the 
debts  SQ  recoyefed  and  received  by  the  defendant  itere  not 
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nor  have  been  claimed  either  by  the  plaintiffs,  their  ezecU«        1887. 
tors,  administrators,  or  any  other  person  whomsoever,  save 
and  except   the  present   steward  of  the   Court  and  his  v. 

deputy,  and  the  commissioners  thereof.     And  further,  that         atsok, 
the  monies  now  remaining  in  the  defendant's  hands  consist 
of  those  sums  which  from  time  to  time  have  been  paid  to 
him,  in  his  capacity  of  deputy  steward,  and  have  not  been 
claimed  by  the  plaintiffs. 

Upon  this  return  being  filed,  the  prosecutor  moved  for 
a  peremptory  mandamus,  and  a  concilium  hdving  been 
obtained,  on  a  former  day  in  this  term, 

Alexander  argued  against  the  return  (a). — This  case  de- 
pends upon  the  construction  of  the  48  Geo.  3,  c.  ciil.  (local 
and  personal),  fiy  section  9»  the  lord  of  the  manor  of 
SbeflSeld  is  empowered  to  nominate  and  appoint  a  steward, 
bailiff,  add  other  officers.  By  section  11,  the  steward  is 
authorized  to  appoint  a  deputy  steward,  removeable  at  his 
will  and  pleasure,  as,  according  to  section  14,  the  steward, 
bailiff,  or  other  officer,  is  removeable  at  the  will  and  plea- 
sure of  the  lord  of  the  manor.  Section  28  enacts  that  the 
commissioners  may  enforce  their  decrees  by  an  award  of 
execution  against  the  body  or  goods  of  the  party  against 
whom  the  order  is  made;  and  they  are  also  empowered  to 
adjudge  that  the  payment  of  debts  shall  be  made  by  instal- 
ments. By  section  30,  the  steward  is  to  indorse  on  every 
precept  of  execution  the  sum  of  money  and  the  costs 
decreed  to  be  paid ;  and  if  they  are  paid  or  tendered  to  the 
steward,  or  his  deputy,  together  with  his  fee  for  the  trouble 
of  receiving  the  same,  the  execution  shall  be  superseded. 
Then  section  S6  prescribes  what  fees  shall  be  taken,  and 
sets  them  oiit  in  a  table.  Among  others  payable  to  the 
steward  is  a  fee  for  '*  paying  money  into  Court,  and  enter- 
ing same  in  his  book,*'  which  is  authorized  by  section  56, 
Then  section  57  provides,  that  for  the  purpose  of  defraying 

'     (a)  Nov.  15th,  before  I^rd  Denm&n  C.  J.,  Patteton,  WiUUmt  and 
Coleridge  Js. 

S  S  ^ 
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the  expenses  incident  to  and  attending  the  passing  of  the 
act,  the  commissioners  may  borrow  money ;  and  for  raising 
a  fund  for  paying  off  such  sum  of  money  as  shall  be  bor- 
rowedi  and  the  interest  thereof;  and  also  for  providing 
from  time  to  time  for  the  necessary  expenses  of  fire,  coals, 
candles,  and  cleaning  the  court  houses,  and  for  other  neces- 
sary and  proper  purposes^  the  steward  of  the  Court  may 
deduct  and  detain  out  of  the  monies  to  be  recovered  for 
the  plaintiffs  in  any  suit,  certain  specified  sums,  which  sums 
the  steward  is  directed  to  keep  an  account  of,  and  pay  over 
from  time  to  time,  to  any  five  or  more  of  the  commissioners 
assembled  in  Court,  for  the  purpose  of  applying  the  same 
as  thereinafter  mentioned,  that  is,  in  liquidation  of  the  debt 
or  interest,  and  the  remainder  shall  be  applied  by  the  com- 
missioners,  or  by  the  steward,  for  the  incidental  expenses 
attending  such  Court  as  aforesaid.  The  legislature  has 
thus  contemplated  one  fund,  which  is  to  be  created,  and  it 
may  be  reasonably  considered  that  they  must  have  intended 
that  any  other  fund  should  be  disposed  of  in  the  same 
manner,  and  by  the  same  persons.  Here  is  a  fund  raised, 
and  now  in  the  hands  of  Mr.  IVatsoN,  which  is  not  specifi- 
cally appropriated.  It  cannot  be  contended  that  he  is  to 
keep  the  money  for  himself,  and  for  his  own  benefit. 
Whatever  he  has  received,  he  has  so  received  in  bis  capa- 
city of  officer  of  the  Court,  and  he  must  be  responsible  to 
that  Court  for  his  conduct.  Who  then  is  entitled  to  the 
custody  of  this  money  ?  No  one  can  make  out  a  title  but 
the  commissioners  or  the  steward.  And  the  latter  is  the 
person  who  appears  entitled  to  receive  it.  If  so,  tliis  return 
discloses  no  answer  to  the  demand  of  Mr.  Parker,  the  pre* 
sent  steward.  It  is  said  that  Mr.  Watson  has  paid  sums  of 
money  which  have  never  been  refunded,  and  has  paid  the 
fees  to  the  bailiff,  and  never  been  repaid.  Such  latter  pay- 
ments were  clearly  voluntary  payments,  for  there  is  nothing 
in  the  act  which  requires  the  steward  to  pay  the  bailifi''s 
fees;  and  as  to  the  former,  Mr.  Watson  cannot  be  justified 
ixi  setting  off  the  losses  which  he  may  have  sustained  iq 
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other  instances,  against  the  claim  made  for  money  in  bis 

hands  by  any  individual  suitor,  and  if  not,  he  cannot  on 

that  ground  oppose  the  demand  of  the  present  steward} 

who  claims  the  money  on  behalf  of  the  general  body  of  the      Watson. 

suitors. 

Crotoder,  for  the  defendant.  This  return  is  a  sufficient 
answer  to  the  mandamus.  The  present  steward  of  the 
Court  has  no  right  to  claim  this  money,  either  personally 
or  as  trustee  for  any  other  person.  No  suitor  demands  that 
the  money  should  be  paid  over  to  him,  neither  is  there  any 
public  duty  which  requires  it.  The  commissioners  might 
probably  have  exercised  a  control  over  it,  but  the  steward 
cannot  establish  any  title  to  it.  In  fact  the  money  arises 
from  the  accumulation  of  monies  paid  to  the  defendant  for 
the  use  of  the  different  suitors  of  the  Court,  and  to  them 
he  is  responsible  for  the  amount.  Any  one  of  them  may 
call  upon  him  for  the  sums  paid  on  his  account,  and  if 
he  do  not  pay  them  over,  he  will  be  liable  to  an  action* 
This  Court  will  not  grant  a  mandamus,  if  the  defendant 
will  be  put  in  peril  of  an  action  by  obeying  it.  Neither 
will  a  mandamus  lie  where  there  is  any  other  remedy. 
Here,  if  the  argument  on  the  part  of  the  crown  be  correct, 
the  defendant  is  committing  a  breach  of  duty  in  withholding 
the  money  from  his  successor.  He  may  therefore  be  sued 
in  an  action  on  the  case,  and  damages  will  be  recovered 
from  bim.  He  is  not,  however,  violating  any  duty  in  retain^* 
ing  the  money  in  his  possession,  and  if  it  be  not  claimed 
by  the  suitors,  it  will  be  but  a  slight  reimbursement  of  the 
losses  which  he  has  sustained. 

Alexander y  in  reply.  The  money  was  ordered  to  be  paid 
to  the  deputy  steward  by  name,  he  held  therefore,  like  a 
stakeholder,  for  the  benefit  of  the  parties  entitled  to  it. 
But  the  deputy  steward  is  an  officer  of  the  Court,  and 
therefore  whatever  has  been  received  by  him  in  that  charac- 
ter  must  properly  pass  to  his  successor.    Then  as  he  re« 
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fuses  to  pay  this  money  over,  mandamus  is  the  proper 
remedy.  It  is  said  that  an  action  may  be  brought  against 
him^  but  no  action  can  be  maintained  against  him.  [Pat-' 
teson  J.  Why  not  against  him  as  well  as  against  the  sheriflf?] 
He  is  a  public  officer,  and  would  not  be  liable  to  an  action 
afterpayment  over  to  his  successor;  Gidley  s.  Lord  Pat'- 
merston(a).  Such  payment  would  be  an  answer  to  any 
action  by  a  suitor.  And  it  cannot  be  contended  that  the 
commissioners,  or  Mr.  Parker,  the  present  steward,  can 
maintain  any  action  against  the  defendant,  to  enforce  a 
payment  to  tbeip  or  him.  [Lord  Denman  C.  J.  The  com- 
missioners have  directed  the  money  to  be  paid  to  Mr. 
Watson,  Is  not  that  money  under  their  control,  and  can 
it  b^  paid  over  to  any  other  person  without  a  specific 
order  ?] 

Cur.  adv.  vuU. 


liord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  w*as  a  mandamus  to  the  late  deputy  steward 
of  the  Manor  Court  of  Sheffield,  to  pay  over  the  sum  of 
IO95L  IO5.  Bd.  to  the  present  steward.  The  former  stew- 
ard, by  whom  defendant  was  appointed  deputy,  is  dead, 
and  the  application  is  made  by  his  successor. 

This  sum  is  ^be  aggregate  of  debts  paid  into  Court  by 
numerous  debtors,  for  the  benefit  of  the  creditors  who  sued 
them,  for  whose  use  they  were  paid  from  time  to  time  into 
the  defendant's  bands,  under  an  order  of  the  Court. 

Both  on  shewing  cause  against  ihe  rule  nisi,  and  on  the 
argument  respecting  the  legality  of  the  return,  the  defend- 
ant's case  came  before  us  with  some  degree  of  prejudice, 
from  his  appearing  to  claim  a  right  to  set  off  certain  ad- 
vances that  he  had  made  in  the  execution  of  his  office 
against  the  money  in  questiou :  a  claim  utterly  unfounded, 
as  he  holds  the  money  in  trust  for  the  several  creditors^  and 
is  bound  to  pay  it  to  them  whenever  they  demand  it. 


(tt)  3  Br.  &  B.  275;  5.  C.  7  Moore,  91. 
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We  were  alflo  at  first  disposed  to  think  that  these  sums         lear. 


came  to  the  defeodant's  bands  as  an  officer  of  the  Court,    ^    _ 

Tbo  Quuv 
in  the  terms  of  the  writ,  and  that  he  must  be  bounds  on  «. 

quitting  bis  office^  to  delivar  th«m  to  bis  principal  successor.  Watsox. 
3ut«  on  consideration,  we  do  not  think  this  vi^w  correct. 
The  Court  derives  its  power  from  a  local  act,  of  which  the 
38th  section  enables  it  to  order  debts^  when  recovered  by 
its  process,  to  be  paid  by  several  payments  or  instalments, 
and  under  such  terms  and  conditions  as  may  appear  reason- 
able and  just  to  the  said  commissioners,  for  the  ease  of 
defendants  and  security  of  plaintiffs.  There  is  no  other 
provision  for  disposing  of  the  debts  when  obtained,  and  it 
is  under  this  that  the  commissioners  issued  the  form  of 
order  set  forth  in  the  defendant's  return,  which  might  have 
directed  payment  to  any  person,  and  did  require  it  to  be 
made  to  the  deputy  steward,  for  the  use  of  the  plaintiffs. 

Mr.  Wat$on  then  being  the  person  described  as  deputy 
steward,  has  received  the  sums  in  question  to  the  use  of 
the  creditors,  not  merely  by  virtue  of  his  office,  but  because 
he  answers  the  description  in  the  Court's  order.  He  is 
liable  to  them  for  the  same,  at  least  till  his  authority  is 
revoked.  But  the  commissioners  have  made  no  other 
order  on  the  subject.  For  all  that  appears  they  may  have 
abstained  from  doing  so,  because  they  prefer  leaving  the 
monies  in  the  hands  of  the  defendant,  to  directing  them  to 
be  placed  in  any  other  hands.  The  steward  then  who 
applies  for  the  mandamus,  and  can  only  entitle  himself  to 
it  by  virtue  of  the  SBth  sectiovu  does  not  bring  himself 
within  that  enactment. 

Rule  discharged. 
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18S7. 
Sshtftftfy,  Doe  d.  Stevens  v.  Lord. 

A  plaintiff  in  THIS  was  an  ejectment  by  the  mortgagee  against  the 
having  reco-  ''«>''  "^  '•w  of  ^^^c  mortgagor,  which  was  commenced  io 
vcred  a  jodg.  1953^  g^^j  ^g,  t^ig^j  ^j  ^1,^  Spring  assizes  for  Northampton- 
menty  sued  out  .^^         , 

a  writ  of  DOS-    shire  in  1834,  when  a  verdict  passed  for  the  plaintiff,  and 

thTla^se  o7  j^^g™^"^  ^'^^  signed  in  the  ensuing  Michaelmas  term.     A 

more  than  a  writ  of  possession  issued  soon  afterwards,  but  was  not  exe* 

Cinjusued  c"^***-     'n  J""«»  ^837,  the  lessor  of  the  plaintiff  issued 

A  scire  facias,  another  writ  of  habere  facias  possessionem^  under  which  the 
and  obtained      ,      -rr  1  •  •  r»^i  •  ^      •  j      i_ 

possession  of  sheriff  gave  him  possession.     This  writ  was  set  aside  by 

tlie  land.  Tlie  Williams  J.  on  the  ground  of  irregularity,  the  judgment  not 
sion  was  set  having  been  revived  by  scire  facias.  The  order  contained 
?iiditea?chain-  "^  directions  to  restore  the  possession,  and  the  lessor  of 
'bcrs,  but  the  the  plaintiff,  though  abandoning  the  writ,  refused  to  give 
piain'tiff  refut-  ^P  ^^^  possession,  alleging  that  he»  being  mortgagee,  bad 
ed  to  give  up  a  legal  title  to  the  land.  On  a  former  day  in  this  term  a 
A  rule  nisi     *  rule  was  obtained,  calling  upon  the  lessor  of  the  plaintiff 

having  been  (^  shew  cause  why  a  writ  of  restitution  should  not  issue  to 
obtained  for  a  ,  "^ 

writofresti-  the  sheriff  of  Northamptonshire,  commanding  him  to  re- 
Court'  oiTthc  ^^^^^  ^^^  possession  of  the  lands  so  seized  by  virtue  of  the 
argument  of  above  writ,  and  why  all  further  proceedings  upon  such 
ed^togranTthat  letter  Writ  should  not  be  stayed, 

writ,  but  01^ 

dered  the  Ics-  __,  ,  ,  m.  .         .  .  . 

sor  of  the  Warren  now  shewed  cause.    This  rule  cannot  be  made 

plaintiff  to        absolute.     The  Court  cannot  award  a  writ  of  restitution  so 

deliver  up  the  ^ 

possession  to  long  as  the  judgment  remains  unreversed  and  in  force.  In 
2  Lilt.  Pr,  Reg.  57  7»  it  is  said,  that  '^  Restitution  is  a  writ 
which  lies  where  a  judgment  is  reversed  by  writ  of  error; 
and  the  Court  which  reverses  the  judgment  gives,  upon  th« 
reversal,  a  judgment  for  restitution ;  for  note,  a  set.  fa. 
quare  restituiionem  habere  non  debet,  reciting  the  reversal 
of  the  judgment  and  the  writ  of  execution  and  the  return 
thereof  filed,  must  issue  forth."  According  to  the  same 
authority,  the  writ  must  be  grounded  upon  some  matter  of 
record^  and  is  not  properly  granted  but  where  the  party 


the  defendant. 
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cannot  be  restored  by  an  ordinary  course  of  justice,     [Pat- 
tesonj.  What  remedy  has  the  defendant  here:]     He  may 
bring  an  ejectment,  or  proceed  by  attachment  for  contempt 
of  the  judge's  order,  though  he  would  not  succeed  in  either 
course.    The  form  of  the  writ,  as  given  in  TidcTs  Appendix, 
p.  763,  4th  edition,  alleges  that  the  judgment  was  irregu- 
larly obtained,  and  that  the  writ  of  possession  thereupon 
issued  improvidently  and  unjustly.     But  no  such  allegation 
could  be  made  in  the  present  case.     In  Doe  d.  fVilliams  v. 
fVilliams(a),  indeed,  where  a  writ  of  restitution  was  ob- 
tained by  a  defendant,  the  judgment  was  set  aside  by  the 
Court  as  irregular.     [Coleridge  J.  How  can  the  lessor  of 
the  plaintiff  be  allowed  to  retain  the  possession  which  he 
obtained  by  an  irregular  writ?    The  present  application 
may  be  erroneous,  but  the  rule  may  be  moulded  by  the 
Court.]    The  defendant  cannot  vary  the  terms  of  the  rule 
to  such  an  extent.     He  has  asked  for  a  writ  of  restitution, 
and  has  no  right  now  that  cause  is  shewn  to  seek  some 
other  redress.     But  the  Court  ought  not  to  grant  posses- 
sion to  the  defendant.    The  lessor  of  the  plaintiff  has  a 
clear  right  to  the  possession,  which  he  has  now  obtained, 
by  an  irregularity  in  the  practice  of  the  Court  it  is  true, 
but  still  the  land  is  his  own.     He  has  recovered  his  term 
by  the  judgment,  and  may  enter  without  any  writ  of  habere 
facias  possessionem,  if  he  will  take  upon  himself  the  risk  of 
entering  upon  the  right  lands.    The  sheriff's  assistance  is 
merely  to  preserve  the  peace.     [Patteson  J.  Have  you  any 
authority  for  that  position?]     Ruimingtort's  Ejectment,  p* 
475,  ed.  1820,  and  2  Sellon's  Practice,  p.  202.     But  inde- 
pendently of  those  authorities,  upon  general  principle  the 
lessor  of  the  plaintiff  may  retain  the  possession  to  which 
he  is  entitled,  having  acquired  it  peaceably,  against  the  de- 
fendant, who  has  no  right  to  it.     This  is  supported  by 
Taylor  v.  Cole  (A),  Taunton  v.  Costar  (c),  and   Turner  v. 
Meymott{d).    It  is  quite  immaterial  by  what  means  he 
obtained  the  possession,  if  they  were  not  acts  of  violence* 

(a)  3  A.  &  £.  381.  (c)  7  T.  R.  431. 

(6)  3  T.  R.  393.  (d)  1  Bing.  158. 
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1987.  Waddington  id  support  of  the  rule.    The  judgmeDt  not 

^^^^      having  been  revived  by  a  scire  facias,  the  writ  of  kabere 
(L         facias  possessionem  issued  improperly,  aod  has  accordinglj 
Stevems      ^^^^  ^^^  aside.     But  the  lessor  of  the  plaintiff  cannot  be 
I^Bo.        allowed  to  retain  the  possession  that  he  obtained  under 
colour  of  the  process  of  this  Court.     In  Goodright  v.  No^ 
right  {a),  a  writ  of  restitution  was  awarded  to  restore  a 
possession  which  had  beeo  improperly  obtained.     ICok' 
ridge  J.  There  the  judgment  had  been  set  aside.]     In 
Withers  v.  Harris  (6)  the  proceedings  were  the  same  as  in 
the  present  case,  and  a  writ  of  restitution  was  awarded. 
But  if  such  a  writ  cannot  be  awarded,  the  Court  have 
power  to  give  substantially  the  same  remedy  to  the  defend- 
ant upon  the  present  application. 

Lord  Denman  C.J. — Though  the  writ  of  restitution 
cannot  be  awarded,  I  think  this  rule  may  be  moulded  so  as 
to  meet  the  circumstances  of  the  case.  Here  is  a  ju4gment 
on  which  the  party  obtained  an  irregular  writ  of  possession, 
which  has  since  been  set  aside;  but  that  writ  enabled  him 
to  get  into  possession  with  the  appearance  of  the  authority 
of  this  Court.  He  cannot  retain  the  possession  which  he 
so  obtained. 

Patteson  J. — It  must  not  go  forth  that  a  party  may, 
after  having  recovered  in  ejectment,  take  ppssession  of  the 
lands  of  his  own  act,  and  without  the  authority  of  the  Court. 
I  do  not  assent  to  any  such  doctrine. 

Coleridge  J« — This  is  very  different  from  the  cases 
cited^  where  there  was  no  title  whatever  to  the  possession. 

Rule  absolute  for  the  lessor  of  the  plaintiff  to  restore 
possession  of  the  lands  &c.,  taken  possession  of 
by  the  sheriff  under  a  writ  of  hab,  fac,  poss.,  set 
aside  for  irregularity,  without  costs. 

(0)  Barnes'  Notes,  178.  (6)  2  Ld.  Raym.  806. 
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Cook  v.  Cooper.  &i««ritoy, 

Nov,  Uth. 
A  WRIT  of  capias,  indorsed  to  take  '^  hail  for  179^  by  where,  in  the 
affidavit,"  issued  to  the  sheriff  of  Kent,  upon  which  the  JlSJVJ'bail, 
cjefeodaot  was  arrested,  and  gave  a  b(|il-bond  to  that  amount,  the  sum  sworn 
The  sum  actually  sworn  to  in  the  affidavit  to  hold  to  bail  lesstharTthat 
was  175/.  Qulv.     Humfrey  had  obtained  a  rule  nisi  for  can-  indorsed  npon 

11-  .      .^   •,  .       ,        ,  thewntof 

celling  the  bail-bond  and  entering  a  common  appearance  s  capias,  and  a 

against  which,  bail-bond  was 

**  given  in  the 

latter  sum, 

Sir  J.  Campbell  A.  G.  now  shewed  cause.    The  writ  f/JaTat''the 

was  not  altogether  invalid,  but  was  good  for  the  amoupt  bail-bond 

sworn  to,  and  the  defendant  was  not  b.ound  to  give  a  bail-  celled,  and 

bond  in  a  greater  sum.    The  2  Will.  4,  c.  39,  Scbed.  No.  4,  that  the  de- 

-,,-  -,  .-r-  1  L     fendantshould 

sets  forth  the  form  of  the  writ  of  capias,  and  among  the  ^nter  a  com- 

indoraements  which  are  to  he  set  out  on  the  writ  is  this :  "°"  appear- 

ance. 
**  Bail  for  £ ,  by  affidavit."  But  that  is  a  piere  direc- 
tory enactment,  and  therefore  if  that  indorsement  be  wholly 
omitted,  or  there  be  any  error  therein,  the  writ  will  not  be 
rendered  irregular.  Assuming,  however,  that  the  writ  was 
void,  this  is  not  the  proper  application,  as  the  defendant 
should  not  have  given  a  bail-bond,  but  should  have  applied 
to  be  discharged  altogether. 

Humfrey  contr4.  In  I  Arch.  Prac.  by  Chitty,  p.  I'iS,  it 
is  thus  stated:  "  By  the  12  Geo.  \,  c.  29,  s.  2,  the  sum  spe-^ 
cified  in  the  affidavit  to  hold  to  bail  must  be  indorsed  on. 
the  back  of  the  writ,  and  the  sheriff  must  take  bail  for  such 
a  sum,  and  no  more.  This  provision  was  considered 
only  directory,  and  not  to  have  avoided  the  process  when 
the  sum  sworn  to  was  not  indorsed  upon  it  But  the  form 
of  the  indorsement,  as  prescribed  by  the  2  Will.  4,  c.  39, 
together  with  the  wording  of  that  act,  shew  that  it  is 
absolutely  requisite  there  should  be  this  indorsement.'' 
And  the  rule  Mich.  3  Will.  4,  No.  10,  provides,  that  where 
any  of  the  indorsements  required  by  that  act  to  be  made 
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have  been  omitted^  the  proceedings  shall  be  deemed  to  be 
irregular,  and  not  void.  IPatteson  J.  It  cannot  be  said 
that  there  is  an  omission  here,  since  a  sum  is  indorsed.]  It 
must  have  been  intended  that  the  sum  to  be  indorsed  is 
that  which  is  mentioned  in  the  affidavit.  If  so  the  pro- 
ceeding was  irregular,  and  the  present  application  is  correct. 


Lord  Denman  C.  J.— It  is  difficult  to  say  that  the  act 
of  parliament  has  made  any  difference*  This  would  have 
hhon  bad  before. 

Patteson  J. — Before  the  late  statute  the  provision  was 
directory  only,  yet  if  a  party  indorsed  a  different  sum  on 
the  writ  from  that  inserted  in  the  affidavit,  it  would  have 
been  irregular. 

Williams  J. — There  is  nothing  to  make  the  proceed- 
ings weaker  than  they  were  before  the  new  act. 


Coleridge  J.  concurred. 


Rule  absolute. 


BrODBRICK  v.  HoLL1N08WORTH(a). 


Assumpsit  on  a  policy  of  insurance  upon  the  ship 
Angersteiu,  at  and  from  any  port  or  ports,  place  or  places, 

(a)  This  case  was  decided  in  Trinity  term  last,  May  S6th. 


To  a  declara- 
tion on  a  policy 
of  insurance 
on  a  ship  for 
IS  months, 
which  alleged 

a  loss  by  the  perils  of  the  sea,  the  defendant  pleaded,  that  during  the  time  the  ship 
was  insured,  and  before  the  l6ss,  the  ship  was  greatly  broken,  shattered,  and  unsca- 
worthy,  but  the  same,  by  reasonable  care  and  diligence,  and  fur  a  small  cost,  miaht 
and  could  and  ought  to  have  been  repaired  by  the  plaintiff,  and  rendered  seaworthy  $ 
yet  the  plaintiff,  well  knowing  the  premises,  neglected  to  repair  the  ship,  and  she  re« 
roained  unseaworth^  until  the  loss.— Held,  that  the  plea  was  bad  on  demurrer,  because, 
even  if  gross  negligence  on  the  part  of  the  captain  and  crew  and  the  ship-owner^ 
through  which  the  loss  occurs,  be  a  defence  to  an  action  on  the  policy,  still  this  plea 
did  not  disclose  any  knowledge  on  the  part  of  the  assured  of  the  unseaworthiness  or 
shew  the  power  of  repairing  the  ship,  nor  did  it  appear  that  the  loss  occurred  in  conse* 
quence  of  such  neglect. 

QatffC,  whether  such  fact  would  constitute  any  defence? 

The  unseaworthiness  which  is  implied  in  policies  of  insurance  applies  to  the  oom« 
roencement  of  the  voyage,  and  is  not  extended  in  time  more  than  in  other  policies^  to 
the  continuaoce  of  the  voyage. 
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whatsoever  and  wheresoever,  for  and  during  the  term  of 
twelve  calendar  months,  commencing  the  1st  March,  1834; 
and  the  declaration  alleged,  that  during  the  said  twelve 
calendar  months,  and  whilst  the  said  ship  was  attempting 
to  prosecute  a  voyage,  to  wit,  on  &c.,  the  same  was,  by  the 
perils  and  dangers  of  the  seas,  and  by  stormy  and  tempes- 
tuous weather,  and  the  violence  of  the  winds  and  waves, 
broken,  damaged,  spoiled,  and  destroyed,  and  was  wholly 
lost  to  the  plaintiff. 

The  third  plea  was,  '^  that  after  the  making  of  the  said 
policy  in  the  declaration  mentioned,  and  during  the  said 
time  the  said  ship  was  insured  as  therein  mentioned,  and 
before  the  loss  in  the  declaration  mentioned,  the  said  ship 
was  greatly  broken,  damaged,  shattered,  loosened,  and  un- 
seaworthy;  but  the  same,  by  and  with  reasonable  care  and 
diligence  in  that  behalf,  and  at  and  for  a  very  small  cost 
and  sum,  as  compared  with  the  value  of  the  said  ship, 
might  and  could  and  ought  to  have  been  by  the  plaintiff 
repaired,  amended,  and  rendered  seaworthy ;  yet  the  plain- 
tiff, well  knowing  the  premises,  did  not  nor  would  repair, 
amend,  and  render  the  said  ship  seaworthy,  but  wholly 
refused  and  neglected  so  to  do,  and  she  so  remained  and 
continued  in  such  unseaworthy  state  and  condition  until 
the  time  of  the  loss  in  the  said  declaration  mentioned." 
VeriBcation. 

To  this  plea  the  plaintiff  demurred  specially,  on  the 
ground  that  the  plea  did  not  aver  the  loss  in  the  declaration 
to  be  in  anywise  caused  by  the  plaintiff's  not  repairing  &c. 
Joinder  in  demurrer. 


609 


1837. 


Broderick 

V. 

HOLLINOS- 

WORTR. 


Martin  in  support  of  the  demurrer.  This  plea  is  bad. 
The  warranty  of  seaworthiness  which  is  implied  in  all  poli- 
cies, is  satisfied  by  the  ship  being  seaworthy  at  the  com- 
mencement of  the  voyage ;  Eden  v.  Parkison  (a),  per  Lord 
Mansfield  C.  3.  in  Bermon  v.  Woodbtidge  {b),  Watson  v. 


(a)  »Doujl.7a9,s. 


(h)  %  Dougl.  789. 
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C/ark  (a);  and  it  is  of  no  consequence  tbmt  she  becomes 
UDsea worthy  during  the  vojage;  therefore  the  plea  is  bad 
in  substance.  It  is  also  defective  in  other  respects.  It 
does  not  appear  that  the  loss  happened  through  the  alleged 
unseaworthiness.  [Patteum  J.  Nan  conUai  that  the  vessel 
did  not  become  unseaworthy  through  some  one  of  the  very 
perils  insured  against.]  Again,  the  plea  admits  a  partial 
losS|  and  as  under  an  allegation  of  a  general  loss,  a  par- 
tial loss  may  be  recovered  (b),  there  is  no  atiswer  to  the 
whole  action,  and  the  plea  is  pleaded  to  the  declaration 
generally.  Thirdly,  the  plea  alleges  no  obligation  on  the 
plaintiff  to  repair  the  vessel.  The  policy  contains  no  sti- 
pulation upon  the  subject,  and  iio  custom  or  usage  is  set 
forth  in  the  plea  requiring  the  assured  to  repair  during  the 
voyage.*  No  doubt  cases  have  arisen  where  an  inquiry  has 
been  made  into  the  circumstance  of  the  non-repair  of  a  ship 
during  the  voyage;  but  there  it  has  been  for  the  purpose 
of  determining  whether  the  loss  is  to  be  considered  as 
general  or  partial. 


A.  F.  Richards  contri.  It  appears  that  this  was  a  time 
policy,  and  therefore  it  was  the  duty  of  the  ship-owner  to 
keep  the  ship  in  a  seaworthy  condition  during  the  whole 
period.  It  must  be  considered  that  he  enters  into  an 
implied  contract  with  the  underwriter  to  repair  from 
time  to  time  while  the  voyiige  continues^  and  when  the 
necessity  requires.  Hence  the  unseaworthiness  results 
in  the  present  case  from  the  plaintiff's  breach  of  contract, 
and  the  loss,  whether  partial  or  general,  is  to  be  attributed 
to  bis  own  default.  It  cannot  be  allowed  that  the  ship- 
owner should  neglect  aH  reasonable  care  and  diligence,  and 
suffer  the  ship  to  be  lost  for  the  want  of  supplying  fhe 
repairs  which  he  has  the  means  of  affording.  The  plea 
expressly  alleges  that  the  plaintiff  could  and  might  have 
repaired  the  ship.  If  there  was  any  thing  which  prevented 
him,  he  might  have  traversed  that  allegation,  or  might  have 
(a)  1  Dow's  P.  C.  836.  (b)  See  2  Wras.  Saund.  203,  n.  (18). 
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shewn  an  excuse  in  the  replication.  In  Law  ▼.  Hollihgu 
worth  (a),  a  vessel  was  lost  in  the  river  Thames  which  had 
been  insured  on  a  voyage  from  Stettin  to  London.  It  ap« 
peared  that  she  had  no  pilot  on  board  when  she  came  up 
that  riveri  and  the  Court  held,  that  the  want  of  a  pilot 
constituted  such  gross  negligence  on  the  part  of  the  cap- 
tain as  to  prevent  the  ship-owner  from  recovering  in  an 
action  on  the  policy.  The  want  of  a  pilot,  when  navigat- 
ing in  certain  places,  is  a  species  of  unseaworthiness,  and 
consequently  in  that  case  it  appears  that  the  want  of  sea^ 
worthiness  occurred  during  the  voyage;  for  it  was  not  con** 
tended  that  the  ship  was  not  seaworthy  at  the  commetice- 
ment  of  the  voyage  from  Stettin.  No  doubt  the  assured 
ptimA  facie  has  fulfilled  his  contract,  if  it  be  shewn  that 
the  ship  is  seaworthy  when  she  sets  sail  on  her  voyage,  but 
be  is  Dot  at  liberty  to  neglect  her  condition  afterwards. 
\Paiteson  J.  In  that  case  there  was,  if  I  may  so  say,  an  infer- 
mediate  voyage  created  by  the  act  of  parliament,  which 
reqnires  a  certain  part  of  the  whole  voyage,  namely,  that 
in  the  river  Thames,  to  be  under  the  protection  of  a  pilots 
The  ship  must  be  seaworthy  during  that  particular  Voyage^ 
and  therefore  must  not  commence  it  without  a  pilot.]  It 
should  rather  seem  that  oatinot  be  the  ground  of  the  deci- 
sion; for  suppose  the  vessel  to  be  riavigating  the  Elbe,  the 
captain  would  be  bound  to  take  on  board  a  pilot  from 
Hamburgh,  if  the  ordinary  course  of  navigation  required  it 
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Martin^  in  reply.  The  case  of  Law  v.  HoUingsworth  (a), 
if  applicable,  is  met  by  the  subsequent  decisions  of  Bmk 
V.  The  Royal  Exchange  Assurance  Company  (b),  and  Bishop 
V.  Peniland  (c),  which  expressly  decide  that  where  a  su^ 
ficient  crew  has  been  provided  by  the  ship-owner,-  the 
underwriters  are  liable  for  a  loss,  the  cause  of  which  is 
traceable  to  the  negligence  of  the  crew :  and  that  is  jcrst, 


(a)  7  T.  R.  160. 

(6)  «  B.  &  A.  73. 

(c)  7  B.  &  C.  S19;  S.  C.  1  M. 


&  R.  49.     See  also   Walker  v. 
Maitland,&  B.  &  A.  171. 
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for  the  ship-owner  has  no  control  over  the  captain  and  crew 
when  thej  are  at  sea«  According  to  the  defendant's  pre- 
sent argument,  reasonable  care  is  a  condition  precedent  to 
the  recovery  by  the  assured ;  but  there  is  no  authority  for 
such  a  proposition.  [Lord  Denman  C.J.  Do  you  contend 
that  gross  negligence  during  the  voyage  will  in  no  case 
operate  to  prevent  tlie  assured  from  recovering?]  In  Busk 
V.  The  Royal  Exchange  Auurance  Company  (o)  there  was 
very  great  negligencei  for  all  the  crew  had  left  the  ship, 
and  she  was  burnt  in  their  absence*  yet  the  assured  reco- 
vered. As  to  the  case  cited  respecting  the  want  of  the 
piloti  it  is  the  same  as  though  the  ship  had  sailed  without 
a  competent  crew  on  any  voyage  undertaken  during  the 
period  for  which  the  policy  extends ;  and  so  far  the  remark 
of  the  present  case  being  that  of  a  time  policy  is  applicable. 


Lord  Denman  C.J. — ^l^'be  defence  of  unseaworthiness 
has  generally  been  set  up  where  it  occurred  at  the  com- 
mencement of  the  voyage :  that,  however,  is  not  the  case 
here;  nor  does  the  plea  state  the  loss  to  have  occurred  in 
consequence  of  the  want  of  seaworthiness.  I  feel  some 
degree  of  doubt  whether,  if  it  had  been  distinctly  averred, 
that  by  reason  of  gross  negligence  on  the  part  of  the  ship- 
owner or  captain  the  ship  became  unseaworthy  and  thereby 
was  lost,  it  might  not  have  been  a  defence.  It  would  be  a 
new,  and  at  the  same  time  a  dangerous  defence  to  set  up ; 
still,  if  it  were  made  out.  it  might  be  an  answer,  as  shewing 
that  the  loss  was  not  by  the  perils  insured  against.  But  in 
the  plea  before  us  it  is  averred,  that  by  reasonable  care  and 
dilq^ence  and  for  a  very  small  cost  the  vessel  might  have  been 
repaired  by  the  plaintiff  and  rendered  seaworthy.  Now,  in 
the  first  place,  it  is  not  distinctly  averred  that  the  plaintiff 
knew  the  precise  state  of  the  ship  and  its  dangerous  con« 
dition ;  and,  secondly,  the  plea  is  defective  in  not  stating 
that  the  repairs  could  have  taken  place  before  the  loss 


(a)  7  B.  &;  C.  319;  &C.  1  M.  &  R.  49. 
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happened.  Then  there  is  no  such  averment  of  gross  negli- 
gence as  would  bring  the  case  within  the  principle  to  which 
I  have  referred,  supposing  the  law  to  be  as  I  have  suggested ; 
on  which,  however^  I  entertain  some  doubt,  on  account  of 
the  novelty  and  the  danger  of  the  defence. 
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LiTTLEOALB  J. — ^The  implied  warranty  of  the  seawor- 
thiness of  a  ship  has  not  been  held  to  extend  beyond  the 
time  of  the  commencement  of  the  voyage.  If, indeed*  some 
short  time  afterwards  the  ship  is  found  to  be  unseaworthy, 
a  question  of  fact  arises  as  to  whether  she  was  really  sea- 
worthy at  the  commencement  of  the  voyage.  Or  if  by  the 
default  of  the  captain  and  crew,  or  of  the  ship-owner,  she 
become  unseaworthy  during  the  voyage^  and  that  fact  be 
known  to  them,  and  the  loss  happens  by  reason  of  that 
want  of  repair,  I  am  not  prepared  to  say  whether  the  as- 
sured could  or  could  not  recover.  But  the  only  material 
fact  alleged  in  this  plea  is^  that  the  ship  afterwards  became 
onaeaworthy.  As  to  the  rest  of  the  plea,  wherein  it  is 
alleged  that  she  became  damaged,  shattered,  and  loosened, 
the  allegation  amounts  to  nothing,  as  it  is  only  a  mode 
of  stating  what  might  be  but  slight  damage.  The  material 
allegation,  1  repeat,  is,  that  she  became  unseaworthy.  It  is 
not  alleged  that  the  plaintiflf  knew  of  the  damage,  or  that  it 
could  be  easily  repaired,  for  the  mere  introduction  of  the 
words  *'  well  knowing  the  premises,"  is  not  sufficient.  So 
that  in  fact  the  plea  comes  to  this:  if,  during  the  voyage, 
the  vessel,  without  the  knowledge  of  the  captain  and  the 
crew  or  the  ship-owner,  became  unseaworthy,  and  a  loss 
ensue,  unconnected  with  the  want  of  seaworthiness,  there 
would  be  an  answer  to  an  action  on  the  policy.  That 
cannot  be  the  law.  The  fact  that  this  was  a  time  policy 
can  make  no  difference.  Many  trading  voyages  last  longer 
than  it  is  contemplated  at  first.  But  as  to  them  the  vessel 
must  be  seaworthy  and  competent  to  perform  such  a  voyage 
as  she  is  to  sail  upon  at  the  commencement  of  the  voyage, 
and  that  is  all  which  is  required  from  the  ship-owner.     It 

VOL.  H.  T  T 
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does  not  appear  here  that  the  plaintiff  knew  of  the  unaeft- 
worthiness^  and  if  he  did  1  do  not  think  that  there  woaM 
be  a  defence. 

Patteson  J. — I  think  this  is  a  bad  plea.  The  defence 
is  put  on  the  ground  of  unseaworthiness.  But  the  plea 
does  not  state  that  the  loss  happened  through  the  neglect 
of  the  ship-owner  to  do  repairs  from  time  to  time,  though 
I  do  not  know  that  it  would  have  afforded  anj  defence  if  it 
had.  (His  lordship  here  read  the  plea.)  It  omits  to  show 
how  the  loss  actually  arose.  Now  the  implied  warranty  of 
seaworthiness  contained  in  the  policy  of  insurance  is  satis- 
fied,  if  the  shipi  at  the  commencement  of  the  risk,  be  sea- 
worthy; and  I  am  not  satisfied  that  any  distinction  prcTails 
between  a  time  policy  and  a  policy  for  a  particular  Toyage. 
It  may  be  necessary  to  consider  the  particular  kind  of  unsea* 
worthiness.  For  suppose  there  be  an  insufficient  crew,  at 
any  time  during  the  voyage,  in  which  different  kinds  may  be 
required  in  different  parts,  the  case  is  very  distinguishable 
from  a  defect  existing  at  the  commencement  of  the  voyage. 
Therefore  I  should  say  that,  supposing  something  to  occur 
after  the  voyage  has  commenced,  even  amounting  to  neg-^ 
lect  on  the  part  of  the  ship-owner,  and  the  loss  can  or  can* 
not  be  traced  to  it,  still  the  defence  would  not  be  on  the 
breach  of  warranty,  but  on  the  neglect  of  the  ship-owner. 
It  is  urged,  indeed,  that  this  warranty  extends  to  the  whole 
time  of  the  voyage,  whenever  the  ship-owner  has  an  oppor- 
tunity to  put  the  ship  into  a  proper  state  of  repair.  There 
is,  however,  no  authority  which  shews  that  this  is  an  answer 
to  the  action.  There  are  other  objections  also  to  the  plea. 
It  is  not  alleged  that  the  plaintiff  was  aware  of  the  unsea- 
worthiness at  such  time  as  that  he  could  have  repaired 
before  the  loss.  And  if  in  the  case  of  time  policies  there 
is  an  implied  warranty  of  seaworthiness  during  the  whole 
period,  the  plea  should  have  been  framed  to  meet  it.  But 
I  decide  this  case  on  the  broad  ground  that  there  was  no 
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warrantji  except  a  warranty  of  seaworthineM  at  the  com*  i^*^- 

mencement  of  the  voyage.  Brodikick 

Judgment  for  the  plaintiff  (<t).  v. 

HOLLINOS- 


(a)  WilUamt  J.  was  abient. 


WOITB, 


Noif.i6ih,and 

Doe  d.  Reed  v.  Harris.  Friday, 

Nov.  17th. 
lulECTMENT  for  lands  in  Glamorganshire.    At  the      i.  At  corn- 
trial  before  Coleridge  J.,  at  the   Spring  assizes  for  that  wUrmay'li 
county^  in  1836,  the  lessor  of  the  plaintiff,  who  was  the  revoked  bjr 
heir  at  law  of  one  John  Reed,  proved  the  same  facts  as  testator  which 

were  established  in  the  case  between  the  same  parties,  sliest  his  in- 

.  teotiODy  wiih- 

reported  in   ]  N.  &  P.  405,  and  which  are  stated  m  the  cut  the  use  of 

judgment  of  the  Court  hereafter.  The  premises  in  question  JJJ^^^^* 

in  the  present  case  however  were  copyhold.     The  learned      9.  Therefoie 

judge  left  it  to  the  jury  to  say,  whether  the  testator  did  tor^hreJhu' 

revoke  his  will,  and  intended  to  do  so,  and  they  found  a  ^'^U  on  the 

verdict  for  the  plaintiff.    In  the  ensuing  term,  J.  Evan$  rescued  from 

obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  the  flames, 

without  his 

for  a  nonsuit,  accordmg  to  leave  reserved;  agamst  which,      knowledge, by 

the  devisee,  so 

Chilton  and  W.  M.  James  now  {a)  shewed  cause.     In  Jf^^JJ^ 
the  former  case  between  these  parties,  the  Court  simply  ^as  paruall^ 
decided  that  the  acts  done  by  the  testator  could  only  be  was  not  affect- 
contended  to  amount  to  a  revocation  by  burning,  under  ed  by  the  fire, 

and  the  testa- 
the  provision  of  the  Statute  of  Frauds,  and  that  there  was  tor  expressed 

not  such  a  burning  as  would  satisfy  the  words  of  that  sta-  aLd^jedwc^^ 

tute.     There  the  dispute  related  to  freehold  lands,  but  in  he  would 

the  present  action  the  subject  claimed  is  copyhold.    jNow  ^^  \a(^^id^ 

not  use  any 
(a)  Before  Lord  Denman  C.  J.,  Patteton,  William  and  Coleridge  Js.     language  de- 
claratory of 
bis  intention  to  revoke  his  will :— Held,  in  an  ejectment  by  the  heir  at  law  to  recover 
copjrhold  property,  that  it  was  properly  left  to  the  Jury  to  say  whether  what  was  then 
done  by  the  testator  was  an  actual  intended  revocation  of  the  will. 

2.  lleld  also,  that  the  mere  knowledge  by  the  devisor  of  the  will's  having  been  pre- 
served, and  his  not  again  attempting  to  destroy  it  or  make  another,  were  not  of  them- 
selves evidence  of  a  republication. 

T  T  2 
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1837.  ^^^  Statute  of  Wills  (32  Hen.  B,  c.  1,)  does  not  apply  to 
copyhold  lands,  Royden  v.  Maiisler{a\  Carey  v.  Atkew{b)i 
neither  does  the  Sutute  of  Frauds.  Titffhell  v.  Page(c), 
Doe  V.  Danvers{d)f  Vawser  v.  Jeffery{e),  Mortimer  v, 
WesiiJ').  The  question  therefore  is,  whether  there  has 
been  a  revocation  of  the  will,  according  to  the  common  law. 
It  is  contended  for  the  plaintiff  that  there  has.  Now  at 
common  law  there  could  have  been  no  distinction  between 
the  revocation  of  a  will  of  personalty  or  of  realty,  and  it  is 
submitted  that  the  facts  of  this  case  would  have  constituted 
a  revocation  of  the  will,  if  the  subject-matter  of  the  devbe 
had  been  personal  property.  A  case  lately  occurred  in  the 
Prerogative  Court  of  Canterbury,  of  Walcott  v.Oc/Uerhnyig), 
the  facts  of  which  were  these :  M  bs  OclUerlony  having  come 
to  England  from  India,  made  her  will,  by  which  she  ap- 
pointed Captain  Walcott,  Mr.  George,  and  Mr.  Ross,  her 
executors,  and  left  it  with  Mr.  George,  in  London.  She 
went  to  live  in  Scotland,  and  being  seized  with  a  fatal  dis- 
ease, desired  a  lady  with  whom  she  lived  to  write  to  Mrs. 
Walcott,  who  was  then  at  Bath,  and  direct  her  to  have  the 
will  destroyed.  This  letter  was  written,  and  the  testatrix 
destroyed  a  copy  of  the  will  which  she  had  with  her. 
Captain  Walcott  wrote  to  Mr.  George,  according  to  the 
instructions,  who  declined  destroying  the  will,  but  proposed 
that  it  should  be  sent  to  Scotland.  Miss  Ochterlony  exr 
pressed  several  times  her  wish  that  the  will  should  be 
destroyed,  and  saw  the  letter  which  was  written  by  her 
friend  previous  to  its  being  sent,  but  died  before  the  will 
was  actually  destroyed.  Sir  //•  Jenner  held  that  it  was 
revoked.  Now  in  the  present  instance  there  was,  not 
merely  a  declared  intention  on  the  part  of  the  testator  to 
revoke  the  will,  but  also  a  direction  to  another  to  destroy 

(a)  2  Roll.  Rep.  383.  (g)  The  case  is  not  yet  reported, 

(6)  3  Bro.  Ch.  C.  58.  but  the  reporters  have  been  fii- 

(c)  Q  Atk.  37.  Youred  by  Dr.  Curlett  with  a  sight 

(d)  7  East,  299.  of  the  papers,  and  a  copy  of  Sir 
{e)  3  B.  &  Aid.  462.  U.  Jenntr's  judgment, 
(/)  «  Sim.  274. 
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It,  and  an  act  done  by  the  testator,  namely,  the  throwing  it 
on  the  fire.    The  jury  were  well  warranted  in  finding  that 
it  was  revoked.     Various  examples  are  given  in  RoU^s 
Abridgement,  Devise  (O),  of  revocations  of  wills  by  the 
mere  act  of  the  party.    Thus,  pi.  4, ''  if  a  man  devise  land 
to  one,  and  afterwards  devise  it  to  the  poor  of  the  parish, 
which  is  void,  because  they  have  no  capacity  to  take,  still 
this  is  a  revocation;  29  Eliz.,  Frenches  case  adjudged.'' 
So  if  he   had   devised   it  to  a  corporation,  although  the 
devise  to  them  is  not  within  the  statute,  still  it  is  a  revoca- 
tion.   [Patteson  J.   Is  there  any  case  in  which  it  has  been 
held  that  a  will  may  be  revoked  by  an  act  only,  unaccom- 
panied with  words  ?    In  those  cases  from  Rolle,  there  were 
two  inconsistent  writings.]    It  cannot  be  necessary  to  have 
any  express  declaration.     Suppose  a  testator  threw  his  will 
into  the  river,  surely  it  would  be  held  that  he  had  revoked 
it,  though  it  might  be  impossible  to  prove  that  he  uttered 
at  the  time  any  words.    [Patteson  J.  That  would  be  a  de- 
struction of  the  will,  though  it  might  not  be  a  revocation. 
I  wish  to  know  whether  there  is  any  case  in  which  it  has 
been  held,  that  a  will  was  revoked  without  some  declaration, 
where  the  instrument  has  not  been  destroyed.]    In  Rollers 
Abr.  Devise  (O),  this  case  is  stated,  pi.  1 : ''  If  a  man  devise 
land  under  the  S2  Hen.  8,  by  writing,  and  then  revoke  this 
by  parol,  in  the  presence  of  certain  persons,  requiring  them 
to  bear  testimony  of  his  present  revocation,  and  says  be- 
sides,  that  he  will  alter  it  when  he   comes   to  D.,  and 
before  he  comes  there  he  is  murdered,  this  will  is  revoked, 
although  it  was  not  in  writing."    And  in  2  Shep.  Touch. 
409,  it  is  laid  down,  that  a  revocation  of  a  testament  ''  is 
sometimes  expressed  and  sometimes  it  is  implied;  for  it  is 
a  rule,  that  any  act  or  thing  done,  or  words  spoken  by  the 
testator,  after  the  testament  made,  or  that  doth  alter  or 
cross  all  or  part  of  his  testament  made  before,  is  a  revoca- 
tion of  it,  or  of  that  part;^'  and  in  p.  412,  that  '^  a  good 
testament  liiay  be  made  void   by  the  declaration  of  the 
testator's  mind;  as  if  a  mlin  have  two  testaments  lying  by 
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biniy  the  one  made  after  the  otherj  and  they  are  both  abewed 
or  delivered  to  the  testator  when  he  lieth  sick,  and  be  by 
word  or  sign  declare  that  be  will  have  the  former  to  standt 
this  declaration  doth  revoke  the  latter  and  affirm  the 
former/* 

Maulej  J.  Evans,  and  J5.  F.  fViUiamSf  in  support  of  the 
rule.     The  question  submitted  to  the  jury  was  not  simply 
whether  the  testator  had  revoked  his  will,  but  in  substance 
it  was  whether  he  had  revoked  it  by  burtnng.    Now  upon 
that  question  the  case  of  Doe  d.  Reed  v.  Harris  {a)  is  a 
decision  in  favour  of  the  defendant,  because  the  Court  there 
decided  that  the  acts  stated  to  have  been  done  by  the  testa- 
tor did  not  constitute  a  burning  of  the  will ;  and  they  con- 
sidered that  the  act  of  revocation  was  incomplete,  in  accord- 
ance with  the  previous  decision  in  Doe  v.  Perkes{b),     It  is 
conceded  that  copyholds  are  not  within  the  Statute  of 
Frauds,  but  that  case  was  not  decided  simply  upon  the 
construction  of  that  statute.    The  argument  now  urged  is, 
that  the  mere  intention  to  revoke  a  will  operates  as  a  revo- 
cation of  itself.    But  the  law  is  not  so;  that  intention  must 
be  evidenced  by  some  complete  act.     Here,  the  evidence 
consisted  merely  of  expressions  of  the  testator,  declaratory 
of  some  intention  to  revoke  or  alter  his  will,  and  this  in- 
complete act  of  burning.    The  testator  never  declared  an 
actual  present  revocation;  and  in  this  respect  the  case  differs 
from  that  cited  from  Rollers  Abridgement,  where  the  tesu- 
tor  called  upon  the  persons  there  present  to  attest  his  then 
revocation.     A  distinction  has  always  been  taken  between 
words  expressing  a  present  and  those  of  a  future  intention; 
the  former  have  been  held  to  operate  as  a  revocation,  but 
not  the  latter;  Cranvell  v.  Sanders {c).     ^PattesonJ.  In 
Burton  v.  Gowell{d)  it  was  held  by  the  Court,  that  if  a  tes- 
tator say  ''  I  will  revoke  my  will/*  it  is  no  revocation,  but 
that  if  he  say  ''  It  shall  not  stand,**  it  is.]    That  a  mere 

(a)  1  N.  &  P.  405.  (e)  Cio.  Jac.  i07. 

(6)  3  B.  &  Aid.  489.  {d)  Cto.  £1.  306. 
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declaration  of  an  intention  to  revoke  will  not  amount  to  a  i837. 
revocation,  is  also  to  be  inferred  from  Thomas  v,  Evam  (a). 
IJPaiteson  J.  What  is  to  be  said  to  the  class  of  cases  where 
a  will  has  been  held  to  be  revoked  by  subsequent  imperfect 
conveyances?]  There  a  present  intention  to  revoke,  ex- 
hibited by  the  testator's  attempt  to  pass  away  the  subject- 
matter  of  the  devise,  is  inferred;  I  Wms.  Sound.  278  (a), 
note  (4).  Assuming,  however,  that  the  will  was  revoked 
in  this  case,  there  is  evidence  to  establish  a  republication. 
The  testator  knew  that  his  will  had  not  been  destroyed,  he 
knew  that  the  defendant  had  preserved  it,  and  talked  about 
making  another  will,  but  he  never  did  so,  nor  did  he  again 
attempt  to  destroy  that  which  he  is  said  to  have  revoked. 
Then  according  to  BrotAertm  v.  Hellier  (A),  and  Slade  v. 
Friend  (c),  a  republication  of  the  will  might  be  inferred. 
Such  inference  would  not  be  affected  by  the  Statute  of 
Frauds,  for  as  this  devise  is  not  within  it,  for  the  purpose 
of  revocation,  so  also  it  is  not  for  the  purpose  of  republi- 
cation. That  question  ought  therefore  to  have  been  sub- 
mitted to  the  jury. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  in  the  ensuing  Hilary  term  (Jan. 
20lh),  delivered  the  judgment  of  the  Court. 

'  This  was  an  ejectment  for  copyhold  premises,  by  the 
heir  at  law  of  the  person  last  seised,  against  one  who 
claimed  as  his  devisee.  The  plaintiff  succeeded  at  the  trial, 
but  leave  was  given  to  the  defendant  to  move  for  a  nonsuit, 
or  for  a  verdict  in  her  favour.  On  discussing  a  rule  granted 
in  conformity  to  this  permission,  the  question  was,  whether 
the  will  (admitted  to  have  been  duly  executed)  had  been 
well  revoked.  The  facts  lie  in  a  narrow  compass ;  the  tes- 
tator was  much  under  the  influence  of  the  devisee,  who 
lived  with  him  as  his  housekeeper;  but  according  to  the 
testimony  of  a  witness,  to  whom  the  jury  gave  credit,  he 
had  frequent  quarrels  with  her,  often  complained  of  her 

(a)  9  East,  488.  (c)  Before  the  Delegates,  ciud 

(fi)  %  Sir  G.  Ue*s  Cases,  55.         in  Btothcrton  v.  EdUcr^  ib.  84. 
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issr.  behaviour  towards  hinii  and  en  one  ocGasion,  when  irritatedi 
he  threw  the  will  upon  the  fire ;  she  rescued  it  without  his 
knowledgCi  at  which  he  expressed  his  displeasure  when 
informed  of  it;  the  paper  in  which  it  was  wrapped  was 
thereby  partially  burnt,  but  the  will  itself  was  not  affected 
by  the  fire.  The  devisee  kept  it  until  after  the  testator's 
death.  These  circumstances  being  established  in  evidence, 
the  learned  judge  asked  the  jury,  whether  what  was  ihm 
done  by  the  testator  was  an  actual  revocation  of  the  will, 
and  so  intended  by  him.  In  another  case,  tried  between 
the  same  parties,  the  same  question  had  arisen,  and  upon 
the  same  facts,  the  Court  was  of  opinion  that  the  will  was 
not  revoked.  That  ejectment,  however,  was  brought  to 
recoyer  freehold  lands,  and  our  decision  proceeded  wholly 
on  the  express  enactment  of  the  Statute  of  Frauds,  the 
words  of  which  I  do  not  here  repeat.  There  the  will  itself 
was  not  burnt;  we  therefore  thought  that  the  Statute  pre- 
vented it  from  being  revoked,  and  that  no  evidence  whatever 
of  what  was  said,  proving  an  intention  to  revoke,  could 
supply  that  deficiency.  But  the  property  now  in  question 
being  copyhold^  to  which  the  Statute  of  Frauds  does  not 
apply,  because  it  is  not  devisable  within  the  Statute  of 
Wills,  the  point  is  different,  and  must  be  treated  as  if  the 
first-mentioned  act  had  never  passed;  in  that  case,  the  law 
would  have  required  clear  evidence  of  a  positive  declaration 
of  the  intent  to  revoke  at  the  time  such  declaration  was 
made,  or  some  act  done  with  the  intent  thereby  to  revoke, 
and  the  jury  would  have  had  to  determine  whether,  in  fact, 
such  declaration  was  made,  or  act  done.  Some  doubt  has 
been  entertained  whether  any  declaration  would  be  suffi« 
cient  without  the  word  "revoke;*'  but  upon  full  consider- 
ation, we  think  it  impossible  so  to  limit  the  testator's  power 
of  revocation,  and  that  any  equivalent  word  or  words  and  ex* 
pressions  would  be  sufficient  for  that  purpose.  But  further, 
we  are  now  required  to  consider  whether,  without  any  Ian-* 
guage  at  all,  a  testator  may  revoke  a  will  by  the  conduct  h^ 
exhibits;  and  this  appears  to  be  tantamount  to  an  inquiiy, 
whether  conduct  can  give  a  positive  declaration  of  intent. 
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If  it  can,  there  can  be  no  more  necessity  for  words^  than 
for  the  use  of  a  particular  expression.     Now  nothing  is 
easier  than  to  imagine  such  gestures  and  proceedings  con- 
nected with  the  will,  as  must  fully  convince  every  rational 
mind,  that  the  testator  intended  to  revoke  his  will,  and 
thought  he  had  done  so  by  the  means  he  took  for  that  pur- 
pose; but  if  he  who  has  power  to  revoke  by  declaring  a 
present  resolution  then  to  do  so,  does  in  fact  make  that 
resolution  manifest,  it  seems  clear  that  the  act  of  revocation 
is  complete  in  every  essential  part.    This  proposition  is 
not  inconsistent  with  any  authority  in  our  books.    Any 
doubt  that  may  rest  upon  it,  may  probably  be  the  result  of 
our  habit  of  considering  the  subject  since  the  Statute  of 
Frauds.    That  law,  one  of  the  wisest  in  principle,  though 
far  from  being  complete  in  its  detail,  or  fortunate  in  its 
execution,  enacts  certain  formalities  for  giving  effect  to  the 
revocation  of  a  will,  and  the  obvious  good  sense  of  that  provi- 
sion has,  in  some  way,  embodied  itself  with  our  ideas  of  revo- 
cation.    But  the  law,  with  respect  to  wills  not  within  that 
statute,  is  the  same  as  it  was  before  the  statute.    This  use 
was  made  of  our  former  decision  between  the  same  parties ; 
the  will  was  intended  to  be  revoked  by  burning,  but  the 
burning  was  not  complete,  and  the  will  was  held  not  to  be 
revoked — it  follows,  as  the  revoking  act  was  not  performed, 
that  there  was  no  revocation.     But  this  is  clearly  a  fallacy. 
Burning  a  will  is  one  of  the  modes  of  revocation  permitted 
by  the  Statute  of  Frauds.     It  follows  that  there  must  be  a 
burning  to  some  extent  to  satisfy  the  enactment;  but  this 
is  a  case  of  revocation  at  common  law,  which  only  requires 
evidence  of  intention;  and  that  evidence  may  be  found  in 
an  imperfect  act,  or  a  mere  attempt.    The  duty  then  of  the 
judge,  in  trying  a  question  as  to  such  revocation  of  a  will, 
was  to  lay  before  the  jury  the  facts  proved,  and  ask,  whether 
they  amounted  to  a  revocation;  this  was  done  on  the  pre- 
[$ent  occasion.    There  was  certainly  evidence  from  which 
that  inference  might  be  drawn,  and  by  which  we  think  it  was 
warranted.    On  this  point,  then,  there  is  no  ground  for  a 
new  trial. 
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There  was  one  other  argument  which  requires  notice. 
The  testator  was  aware  that  his  devisee  had  taken  the 
will  off  the  fire;  he  expressed  his  annoyance  that  she  bad 
recovered  possession  of  it^  and  his  intention  to  make  a  new 
will  instead  of  it;  yet  he  took  no  further  steps  towards  iu 
destruction,  or  making  a  new  will ;  he  was  therefore  said 
to  acquiesce  in  its  continuancci  and  the  revocation  itself 
was  said  to  be  revoked  and  the  will  revived.  This  state  of 
things  might  certainly  ezisti  and  if  there  was  evidence  of  it, 
such  evidence  ought  to  have  been  submitted  to  the  jury. 
But  we  cannot  think  the  mere  knowledge  of  the  continuing 
existence  in  specie  of  a  will  intended  to  be  destroyed,  when 
accompanied  with  no  wish  to  restore  its  efficacy,  but  on 
the  contrary  with  great  displeasure  at  its  rescue  from  the 
flames,  does  constitute  such  evidence.  The  recent  act  for 
amending  the  law  of  wills  (a)  will  probably  prevent  any  fu- 
ture agitation  of  a  case  like  the  present,  as  the  third  section 
makes  all  property  devisable,  and  the  20th  and  22d  describe 
the  mode  of  revoking  wills,  and  of  reviving  such  as  may 

have  been  revoked. 

Rule  discharged. 

(a)  7  WUL4&trkt.  c.  S6. 


Taylerson  v.  Petebs  and  another  (a). 

1.  Where  a  XRESPASS  for  seizing  and  carrying  away  certain  cattle 
farm  gave  up  belonging  to  the  defendant.  Plea,  not  guilty.  At  the  trial 
tlw^hmiwto^  before  Lord  Denman  C,  J.,  at  the  Yorkshire  Spring  assises, 
the  incoming    1836,  it  appeared  that  the  plaintiff  occupied  a  farm  which 

[and^having     ^^  bad  originally  taken  of  a  Mr.  £.  Turton,  in  the  year 

been  previous- 
ly given  up)  a  (a)  This  case  was  decided  in  TVinity  term  last,  June  1st. 
few  daj^s  after 

the  determination  of  the  demise,  and  left  a  cow  and  some  pigs  on  the  premises  without 
leave  of  the  incoming  tenant: — Held,  that  so  doing  did  not  constitute  a  continuance  in 
possession  so  as  to  entitle  the  landlord  to  distrain  under  8  Anne,  c.  14,  ss.  6  and  7. 

9.  Qti<rre,  where  a  distress  had  been  made  for  rent  in  arrear  by  a  party  claiming  as 
landlord,  whether  a  ratificatioa  of  the  distress  by  the  party  really  entitled^  after  plea 
pleadedj^is  sufficient? 
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1830,  and  for  which  be  paid  the  rent  either  to  Mr.  2'urton        lasr. 
or  to  his  ageot,  Mr.  PeUrs,  till  the  year  1831.    In  that    r^"^^""^^ 
year  the  plaintiff  received  notice  from  a  Mr.  Jenhfw,  that«  v. 

by  a  deed  of  18«5,  the  legal  estate  of  the  farm  which  the  ?«t«»8. 
defendant  occupied  had  been  conveyed  to  Mr.  H.  Turton 
and  otherSj  and  that  Mr.  Jenkyns  was  thereby  appointed 
receiver,  and  he  directed  the  plaintiff  to  pay  his  rent  in 
future  to  Jenkyns  or  his  agent.  This  notice  was  indorsed 
with  the  following  notice : — ''  The  Lady-day  rent  and  all 
arrears  are  to  be  paid  to  Mr.  Jtnkt/M^  or  Mr,  Belcher  as  his 
agenti  at  the  Angel  Inn  in  Whitby,  on  Saturday,  the  2nd  of 
June."  The  plaintiff  accordingly  paid  his  rent  to  Mr. 
Jmkym  or  his  agent.  At  Michaelmas,  1834,  Mr.  Peters 
caused  a  notice  to  quit  at  the  usual  times,  in  the  springs 
1835,  to  be  served  upon  the  plaintiff;  and  the  plaintiff  ac- 
cordingly gave  up  the  arable  land  at  Candlemas,  and  the 
pasture  land  at  Lady-day;  the  house  was  to  have  been  given 
up  on  the  13th  May  to  the  incoming  tenant,  whose  term  had 
commenced,  but  the  plaintiff  did  not  give  it  up  till  the  22nd 
May,  and  he  then  left  a  cow  and  some  pigs  on  the  premises, 
but  without  asking  permission  of  the  incoming  tenant.  On 
that  day,  after  the  plaintiff  had  given  the  incoming  tenant 
possession  of  the  house,  and  had  left  the  premises,  the  de- 
fendants made  a  distress  on  the  cattle  left  by  the  plaintiff, 
by  virtue  of  the  following  warrant : — 

**  John  Kirby, — >I  hereby  authorize  and  empower  you  to 
distrain  the  goods  and  chattels  of  Mr.  Robert  Tayler$on^  on 
the  premises  which  he  now  holds  or  lately  held  under 
Edmund  Turton^  Esq.,  situate  in  the  township  of  Roxby, 
for  the  sum  of  32/.,  being  rent  and  arrears  of  rent  due  to 

Edmund  Turton^  Esq.,  at  Lady-day  last. 

George  Peters, 

"  May  22nd,  1835.  Agent  to  E.  Turton,  Esq." 

Upon  this  distress  being  made,  the  plaintiff  went  to  Mr. 
Belcher,  the  agent  of  Jenkym,  and  paid  him  the  32/.  as 
rent  due  to  Mr.  Jenkyns*  Belcher  accepted  the  rent,  and 
wrote  to  the  defendants  advising  them  to  withdraw  the  dis- 
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1837.  tress,  and  stating  that  he  thought  there  vas  some  irregularity. 
The  defendants  however  proceeded  to  sale,  and  the  distress 
V.""""  produced  17/.  I65.  The  plaintiff  thereupon  (June  9th, 
Pbtbbs.  1835,)  commenced  the  present  action,  and  issue  was  joined 
in  the  Hilary  term  ensuing.  On  the  11th  July^  1835,  it 
appears  that  Mr.  Jenkym  intimated  that  he  would  support 
the  plaintiff  in  his  action,  but  in  February,  1836,  he  signed 
a  recognition  (a)  of  the  distress. 

Upon  these  facts  it  was  contended,  first,  that  there  was 
no  possession  by  the  plaintiff  to  authorize  a  distress  under 
the  8  jlfme,  c.  14^  s.6;  second,  that  the  authority  to  distrain 
being  in  Jenkyns,  a  recognition  of  the  distress  made  by  Peters 
could  not  be  made  after  action  brought.  The  jury  found  a 
verdict  for  the  plaintiff,  with  20/.  damages ;  upon  which  his 
lordship  directed  that  it  should  be  entered  for  the  defendants, 
with  liberty  for  the  plaintiff  to  move  to  enter  it  for  himself 
with  20/.  damages.  A  rule  nisi  having  been  obtained  ac* 
cordingly, 

Cresswell  and  fVigkiman  shewed  cause  in  Trinity  term 
last  (June  1st).  The  8  Anne,  c.  14,  ss.  6  and  7,  enable 
landlords  to  distrain  for  rent  arrear  within  six  months  after 
the  determination  of  the  lease,  provided  that  the  distress  be 
made  during  the  possession  of  the  tenant  from  whom  such 
arrears  are  due.  It  is  true  that  if  the  possession  of  the  out- 
going tenant  be  entirely  determined,  and  the  incoming  tenant 
be  in  occupation  of  the  whole  of  the  demise,  the  landlord 
cannot  distrain,  although  the  outgoing  tenant  may  have  left, 
by  permission,  stock  on  the  premises.  But  it  is  clear  in 
this  case  that  the  stock  was  not  left  on  the  farm  by  the 
license  of  the  incoming  tenant.  The  entire  possession 
therefore  was  not  given  up.  In  Nuttall  v.  Staunton  (6)  it 
was  contended  that  the  tenant  must  be  in  possession  of  the 

{a)  There  was  a  question  at  the  legal  estate  under  the  indenture  of 
bar  whether  this  recognition  was      18S5. 

signed  bj  all  those  who  had  the         (6)  4  B.  &  C.  51;  S.C  6  S.  fc 

R.165. 


MICHAELMAS  TERM,  I  VICT.  625 

\9h0le  demise,  and  must  hold  over  adversely  in  order  to  enti«        I8S7. 

tie  the  landlord  to  distrain  under  the  statute ;  but  the  Court    J"^""^^ 

Tatlebsov 
held  that  mere  possession  of  any  part  of  the  premises  was  «. 

sufficient  warrant  to  the  landlord.     Beavan  v.  Delahay  {a)      P^b^** 

is  to  the  same  effect  (6). 

Alexander  and  IF.  H.  Watson^  contri.  It  is  quite  clear 
that  the  possession  required  by  the  8  Anne^  c.  14,  must  be  a 
bon&  fide  possession,  and  unambiguous.  The  leaving  a  few 
articles  on  premises  after  possession  has  been  given  up,  does 
not  amount  to  keeping  possession  either  in  the  legal  or  popu- 
lar sense  of  the  word.  The  stock  of  the  plaintiff  remained 
on  the  premises  either  wrongfully  or  by  the  leave  and  license 
of  the  incoming  tenant.  In  the  former  case  the  plaintiff 
might  have  been  liable  to  an  action  of  trespass  at  the  suit  of 
the  incoming  tenant,  but  to  nothing  more.  Beavan  v. 
Delahayia)  and  Nuttall  v.  Staunion{c)  are  clearly  distin- 
guishable, for  in  both  those  cases  the  relation  of  landlord 
and  tenant  continued  to  exist. 

Lord  Denman  C.  J. — Whether  ratification  could  be 
given,  after  action  brought,  to  a  distress  such  as  has  been 
made  in  the  present  case,  might  require  much  consideration; 
but  it  is  not  necessary  to  examine  into  the  point  now,  for  I 
agree  in  thinking  that  in  this  case  there  was  no  possession 
by  the  plaintiff  to  warrant  a  distress.  Undoubtedly  if  the 
cow  and  pigs  had  been  left  on  the  premises  with  a  view  of 
keeping  possession,  any  slight  thing  of  that  nature  would 
have  been  sufficient.    But  it  would  be  quite  unreasonable 

(a)  1  H.  Bl,  5.  were  relied  upon  to  shew  it  was 

(b)  The  main  point  discoBsed  in  sufficient.  WUton  ▼.  Barker,  4  B. 
ai^gument  was  whether  the  ratifi*  &  Ad.  614;  HtUl  v.  PickengUl,  1 
cation  of  the  distress  by  Jenkynt  B.  &  B.  382,  and  the  Year  Book, 
and  others,  in  whom  was  the  legal  7  Hen,  4,  p.  35,  pi.  1,  were  cited 
estate,  being  after  action  brought,  contril.  See  Lord  Peiiiii(m*8  judg- 
was  sufficient.  Note  (4)  to  Potter  ment  above. 

V.  North,  1  Wms.  Sauiid.  347  c,  and         (c)  4  B.  &  C.  5t ;  8.  C.6V.h 
Gilbert's  Distresses^  29,  4th  edit.      R.  155. 
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1837.  to  put  such  a  construction  on  the  fkcta  here;  for  slthongh 
the  plaintiff  stopped  on  the  premises  till  the  £2nd  May,  he 
vT"^"  g<^ve  up  possession  then,  and  he  appears  to  hare  left  the 
Petsm.  ,1^1^  ^^1^  without  asking  permission.  Unless  therefore 
the  mere  fact  of  leanng  the  stock  on  the  premises  consti* 
tutes  possession,  which  I  think  it  does  not,  the  tenancy  was 
determined. 

LiTTLEDALB  J. — I  am  of  the  same  opinion.  The  dif'- 
ferent  holdings  of  the  plaintiff  seem  to  have  ended  at  differ- 
ent times ;  the  possession  of  the  house,  which  was  the  last, 
was  to  have  been  given  up  on  the  13th  May,  and  was  actu- 
ally given  up  on  the  ^Snd  May,  before  the  distress  was 
made.    The  possession  therefore  was  determined. 

Pattbson  J. — I  quite  agree  that  there  was  no  posses- 
sion by  the  plaintiff  under  the  8  Anne,  c.  14.  The  posses- 
sion, after  the  determination  of  the  lease,  may  be  of  two 
sorts,  either  tortious  or  lawful.  In  Beavan  v.  Ddahay  (n) 
it  was  in  pursuance  of  the  custom  of  the  country,  and  in 
Nuttall  V.  Siaunion  (6)  by  the  permission  of  the  landlord ; 
but  in  all  cases  there  must  be  a  possession  to  the  exclusion 
of  other  persons. 

Williams  J. — Nothing  in  the  facts  of  this  case  indi- 
cates any  possession  whatever  by  the  plaintiff. 

Rule  absolute  (c). 


(a)  t  H.  Bl.  5.  (b)  4  B.  &  C.  51 ;  5.  C.  6  D.  & 

R.  155. 


MICHAELMAS  T£EM|   I  VICT.  627 

1837. 

Sow  ELL  r.  Champion,  Nicholas  Tolmie  TbssiddeBj 
and  White. 

1 RESPASS  for  breaking  and  entering  plaintiiF's  dwelling-    i.  The  appli- 

house,  and  taking  his  goods  therein.     Plea,  by  Champion,  ^^^^^^^^^ 

that  within  the  manor  of  Penryn  Forryn,  in  Cornwall,  there  coarse  of  a 

now  is,  and  from  time  whereof  &c.  hath  been,  a  certain  ^"t'a  verdict 

court  of  record,  holden  in  and  for  the  said  manor,  from  ^o*"  o"®  o^ 

three  weeks  to  three  weeks,  before  the  steward  of  the  said  ral  defendants 

court,  for  the  trying  and  determining  of  all  personal  actions  '"  trespass,  is 

and  pleas  of  trespass  on  the  case,  arising  within  the  said  discretion; 

manor,  to  be  commenced  by  plaint  in  the  said  court  to  be  cretion  is  to" 

levied ;  that  one  Robert  Tresidder  levied  a  plaint  in  the  said  be  regulated 

court  against  the  said  Richard  Sowell  (the  now  plaintiff),  Jh^  fecrt^at^ 

for  causes  of  action  arising  within  the  jurisdiction,  and  ^}  the  close  of 

-  f  1  I     •  •      1  r  I       «    t"®  plaintitrs 

such  proceedmgs  were  thereupon  had  m  that  court,  that  jR.  case  no  evi- 

Tresidder,  by  the  judgment  of  that  court,  recovered  in  such  ^^^^  appears 

plea  against  Sowell  11/.  18s.  8<f.  for  his  damages  &c.,  as  by  but  by  the 

the  record  8cc.;  that  B.  Tresidder^  for  obtaining  satisfac-  SSther 'S 

tion  of  the  same,  sued  out  of  the  said  court,  according  to  such  will  arise 

the  custom  thereof,  a  precept  directed  to  the  bailiff  of  the  ^hole  evi- 

manor,  and  to  the  defendant  Champion  and  two  others,  **®"^® '"  ^^^ 

cause  closes. 
commanding  them,  and  every  and  either  of  them,  that  of     s.  Where 

the  goods  and  chattels  of  the  said  R.  Sowell,  within  the  ^^*  *^^^ 
said  manor,  they  or  one  of  them  should  cause  to  be  levied  process  which 
the  damages  aforesaid,  which  the  said  JB.  Tresidder  had  "01116^  a^nd*" 

the  owner  pays 
a  sum  of  money  to  release  them,  he  is  entitled  to  recover  the  amount  so  paid,  and  the 
measure  of  damages  is  not  to  be  limited  by  the  injury  actually  sustained. 

8.  The  Court  will  not  grant  a  new  trial  on  the  ground  that  the  verdict,  the  amount 
whereof  is  under  20/.,  determines  a  question  aflfectmg  the  interest  of  a  lai^e  district. 

4.  Two  attornies  issued  a  precept,  on  a  judgment  recovered  in  a  local  court,  to  the 
bailiff,  and  indorsed  Iheir  names  on  it.  They  knew  the  residence  of  the  defendant,  and 
one  of  them  sent  him  word  that  the  levy  would  not  be  made  on  a  particular  day.  The 
bailiff,  while  executing  the  levy,  stated  that  lie  was  employed  by  the  attornies.  Tlie 
levy  was  made;  and  the  defendant's  house  being  without  the  jurisdiction,  he  brought 
an  action  against  the  bailiff  and  the  attornies,  who  severed  in  their  pleas,  and  pleaded 
the  general  issue  and  a  justification  under  the  process: — Held,  that  there  was  not  suf- 
ficient evidence  to  shew  that  the  attornies  authorized  the  illegal  execution  of  the  writ, 
independently  of  the  special  plea,  and  therefore  that  they  were  entitled  to  a  verdict  of 
acquittal  on  the  general  issue. 
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1837.        recoveredi  and  which  precept,  before  the  delivery  thereof  to 
^^^^      Champion,  was  duly  indorsed  to  levy  the  whole,  with  kici- 
V.  dental  charges,  &c.;   that  the  precept  was   delivered  to 

Md^othen  Champion,  who  was  the  bailiff  of  the  manor  and  an  oflScer 
of  the  said  court,  to  be  executed ;  by  virtue  of  which  pre- 
cept he,  BO  being  and  as  such  bailiff,  afterwards  &c.,  peaces 
ably  entered  into  the  said  dwelling-house  &c«,  the  outer 
door  being  open,  and  the  said  dwelling-house  being  then 
iituaie  in  the  said  manor,  and  within  the  jurisdiction  of  the 
$aid  court,  in  order  to  seize  &c.,  and  did  then  and  there 
seize  &c.  the  said  goods,  the  same  then  and  there  being  in 
the  said  dwelling-house,  and  within  the  said  manor  and 
jurisdiction,  for  the  purpose  of  levying  &c.,  and  in  so  doing 
did  necessarily  8Cc.,  as  it  was  lawful  8cc. ;  and  that  Sofwetl 
afterwards,  and  before  the  monies  were  levied,  paid  Cham^ 
pion,  so  being  such  bailiff,  the  said  damages,  whereupon  he 
gave  up  the  goods  to  Sowell,  who  accepted  the  same* 
Verification.  Pleas,  by  JV.  T.  Tresidder  and  White:  1,  not 
guilty ;  2,  the  same  as  Champion^  plea,  but  adding  to  the 
statement  of  his  entry  as  bailiff,  that  N.  T.  Tresidder  and 
W/ute  entered  as  his  servants  and  by  his  command,  and 
stating  the  goods  to  have  been  relinquished  by  Champion 
and  by  them  as  his  servants,  and  by  his  command,  and  with 
the  consent  and  license  of  SowelL  Verification.  The 
plaintiff  in  his  replications  denied  that  the  dwelling-house 
in  which  Sec,  was  situate  within  the  manor  and  jurisdiction 
of  the  court. 

On  the  trial  before  Coleridge  J.,  at  the  Cornwall  Summer 
assizes,  1835,  the  plaintiff  proved  that  Champion,  who  was 
the  bailiff  of  a  court  at  Penryn,  called  the  Court  of  the 
Manor  of  Penryn  Forryn,  had  levied  upon  certain  goods  of 
the  plaintiff,  under  a  precept  out  of  the  court,  indorsed 
with  the  names  of  Tresidder  and  WhitCy  attomies,  living  at 
Falmouth,  The  plaintiff  lived  in  Penryn,  and  did  not  ap- 
pear to  have  had  any  other  house  and  goods  than  those 
where  the  levy  was  made.  The  defendant  Tresidder  was 
proved  id  have  spoken  to  his  brother,  the  plaintiff  in  the 
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inferior  court,  respecting  the  execution,  and  to  have  sent 
word  to  the  plaintiff  that  the  levy  virould  not  be  made  on  a 
particular  day,  as  the  defendant  Champion  was  not  at  home, 
and  Champion,  at  the  time  of  the  levy,  said  that  he  was 
employed  by  Tresidder  and  White,  This  being  the  plain« 
tiflfs  case  against  them,  their  counsel  applied  to  the  judge 
for  an  acquittal,  on  the  ground  that  there  was  not  sufficient 
evidence  of  their  having  authorized  the  levy;  but  he  refused 
to  do  so.  They  then  proved  the  judgment  against  the 
plaintiff,  and  contended  that  as  the  precept,  which  had 
been  issued  on  a  regular  judgment,  directed  the  levy  to  be 
made  within  the  jurisdiction,  and  the  defendants  Tresidder 
and  White  had  given  no  specific  direction  to  Champion  as 
to  where  he  should  levy,  they  were  then  entitled  to  their 
acquittal.  Evidence  was  also  given  to  shew  that  the  plain* 
tiff's  house  was  in  fact  within  the  jurisdiction  of  Penryn 
Forryn.  The  learned  judge  left  it  to  the  jury  to  say  whe* 
ther  Tresidder  and  White  had  directed  Champion  to  levy 
upon  the  plaintiff's  goods  in  the  house  in  question,  and 
whether  that  house  was  within  the  jurisdiction;  telling 
them  that  if  they  found  for  the  plaintiff,  they  should  assess 
the  damages  at  18/.  lls.Sd.,  the  amount  which  the  plaintiff 
had  paid  to  release  the  levy.  The  jury  did  find  for  him  on 
both  points,  and  found  the  damages  as  directed.  The 
learned  judge  gave  leave  to  move  to  enter  a  verdict  for 
the  defendants  Tresidder  and  While,  if  the  Court  should  be 
of  opinion  that  there  was  no  evidence  to  go  to  the  jury  of 
their  having  employed  Champion  to  make  the  levy  in  this 
particular  place.     In  the  ensuing  term 
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SOWELL 
V. 

Cbampiok 
and  others. 


Crowder  moved  for  and  obtained  a  rule  nisi  accordingly  ; 
and  he  also  moved  for  a  new  trial  on  behalf  of  Champion, 
on  the  ground  of  a  misdirection  with  respect  to  the  proper 
amount  of  damages.  He  contended  that  inasmuch  as  the 
plaintiff  was  clearly  liable  for  the  amount  directed  to  be 
levied,  and  therefore  the  only  damage  resulting  to  him 
arose  from  the  fact  that  the  goods  were  taken  in  an  impro" 

VOL.  II.  u  u 
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l8Sr.        per  place,  Ibe  money  paid  by  him  to  release  Aem  vem  aot 

^^^  the  proper  measure  of  danagea.    The  verdict  abo  on  the 

«•  issue  respecting  the  boundary  of  the  jurisdiction  was  con- 

aodMhwk    ^^'^  ^  ^  evidence;   and  although  the  dauMges  were 

below  120/.,  yet  as  the  decision  aiEected  a  large!  district^  be 

hoped  the  Court  would  depart  from  the  usual  rule  on  this 

point 

Lord  Denman  C.  J. — On  the  first  point  there  mnat  be 
a  rule.  In  regard  to  the  last^  even  if  we  thought  ihnt  ibe 
verdict  was  against  the  evidence,  we  cannot  depart  from  the 
regulation  which  prevents  a  new  trid  from  being  granted 
when  the  damages  are  under  £0/.,  though  extensive  incoo* 
venienoe  may  follow  in  the  particuhr  case*  The  direclioa 
as  to  the  measure  of  damages  was  right.  A  person  who 
takes  upon  himself  to  extort  money  by  an  authority  which 
he  does  not  possess,  must  repay  the  money  which  he  raises 
thereby  (a). 

Patteson  J. — The  circumstances  of  the  present  case 
are  not  such  as  to  cause  any  mischief  of  themselves;  but  i 
am  afraid  of  admitting  the  principle  contended  for,  that 
where  money  has  been  extorted  by  means  of  an  illegal  au* 
thority,  the  measure  of  damages  is  to  be  merely  the  amount 
of  injury  actually  sustained. 

Williams  J. — We  should  give  effect  to  the  illegal  act 
if  we  allowed  the  party  to  estimate  the  damages  as  it  is 
now  proposed. 

CoLBRiDGB  J.  concurred. 

Rule  nisi  to  enter  verdicts  for 
Tre6u/^erand  White; 

Against  which  cause  was  shewn,  in  Hilary  term  last  (Jan. 
«lst(6))  by 

(a)  See  Doc  d.  Stevens  v.  lon^  (6)  Before  Lord  Dtmmn  C.  J^ 
ante,  p.  604.  WUUam  and  CoUriige  J§. 
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Erk  aad  Buii.  An  altornej,  who  UBuea  process  illegtlly, 
is  liable  to  be  sued  in  trespass,  as  appears  from  Barker  v. 
Bmiam  {a},  Bates  v.  PUHng(b)p  and  Bryant  v.  Clutton(c). 
It  is  true  tbat  the  writ  in  this  case  was  regular,  as  it  directed 
the  levy  to  be  made  within  the  manor ;  and  if  the  case  had 
rested  there,  the  attornies  in  the  present  instance  would 
not  have  been  liable.  But  if  they  caused  the  levy  to  be 
made  in  this  particular  place,  they  are  liable  jointly  with 
Chamfion  for  that  wrongful  act  Whether  they  did  so,  was 
a  question  for  the  jury;  and  there  was  sufficient  evidence  to 
warrant  them  in  finding  the  present  verdict.  There  were 
the  dedaratioos  of  Treddder  and  otCkampion^  who  was  act* 
ing  clearly  in  conoert  with  them ;  and  the  defendants  must 
have  known  the  situation  of  the  plaintiff'shouse,  and  that 
he  had  no  other.  In  effect  therefore  they  directed  the 
levy  to  be  made  in  his  house,  whether  it  was  within  or  with* 
out  the  jurisdiction.  It  was  contended  that  at  the  end  of 
the  plaintiff's  case  there  was  no  evidence  to  connect  the 
attornies  with  Champion;  but  there  certainly  was  some 
evidence  to  go  to  the  jury,  and  the  judge  was  not  bound  to 
direct  an  acquittal.  Again,  the  defendants  in  their  special 
pleas  expressly  justify,  and  thereby  adopt,  the  act  of 
Champion. 
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Crowder  and  Barstow,  in  support  of  the  rule.  No  case 
was  proved  against  the  defendants,  Tresidder  and  White, 
beyond  an  act  which  was  done  in  the  ordinary  course  of 
proceeding.  They  indorsed  a  writ,  and  delivered  it  to  the 
bailiff  to  execute,  and,  as  far  as  they  were  concerned,  he 
was  to  execute  it  legally.  It  would  be  a  very  serious  de- 
cision, and  most  dangerous  to  the  profession,  if  the  attorney 
who  delivers  a  writ  to  the  sheriff  or  bailiff  is  to  be  made 
responsible  for  the  subsequent  acts  of  the  officer,  who  may 
be  guilty  of  any  irregnlarity  in  the  execution  of  the  process. 
If  the  attorney  personally  interfere  in  the  execution  of  the 


(a)  5  WiU.  368. 

(6)  6  B.&C.  aa ;  9  D»&  R.  44. 

U  U  2 


(c)  )  Mee.  &  W.  408. 
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procQSSj  he  may  indeed  render  himself  liable  for  the  acts  of 
the  oflScer,  or  if  he  issue  process  that  in  irregular  (a)  or  void 
in  itself.  The  cases  cited  all  apply  to  this  latter  proposition. 
But  it  was  sought  to  maintain  the  action  against  the  at- 
tornies  in  the  present  instance  bj  proving  an  active  intei^ 
ference  in  the  execution  of  the  process.  There  was  not, 
however,  any  evidence  to  support  this  attempt  of  the  plain- 
tiff. The  names  of  the  attoruies  were  indorsed  on  the  writ; 
but  that  was  no  more  than  is  required  by  the  rule  of  this 
Court  (6)  to  be  done  on  every  ca.  sa.  issued  out  of  it: 
and  cannot  render  an  attorney  liable  for  the  bailiff's  act* 
Again,  it  is  said  that  they  must  have  known  where  the  levy 
was  to  be  made,  and  therefore  must  be  parties  to  the  levy 
in  that  place,  which  in  the  result  was  proved  to  be  privi- 
leged from  it.  But  how  can  the  Court  speculate  upon  the 
knowledge  which  the  attornies  might  or  might  not  have>  or 
their  real  intentions,  not  disclosed  by  any  act?  The  simple 
question  is,  did  they  direct  the  levy  to  be  made  in  this  par- 
ticular place  ?  The  declaration  made  by  Tresidder  amounts 
to  nothing,  and  that  by  Champion  is  not  admissible  against 
them,  unless  he  were  acting  in  concert  with  them;  which 
is  the  very  fact  at  issue.  Then  Stokes  v.  While  (f)  expressly 
decides  that  an  attorney  is  not  liable  for  the  wrongful  act  of 
the  officer,  unless  it  be  proved  that  he  ordered  it,  or  knew 
of  its  illegality  beforehand. 

Ci/r*  adv*  vuli* 


Lord  Dbnman  C.J.  in  the  same  term  (Jan.  3 1st)  delivered 
the  judgment  of  the  Court. — This  case  turns  upon  the  ques- 
tion, whether  the  defendant  Champion^  being  the  bailiff  for 
executing  process  within  an  inferior  jurisdiction,  was  directed 
by  the  other  two  defendauts,  being  the  attornies  who  sued 
out  the  process,  to  make  a  levy  in  the  plaintiff's  house,  which 
was  proved  to  be  out  of  the  jurisdiction.  The  rule  was 
granted  on  a  doubt  whether  there  was  any  evidence  of  such 
specific  direction.     The  two  defendants  pleaded  not  guilty. 


(o)  See  Codrington  v.  Uoyd^  3 
N.  &  P.  442. 


(6)  R.  Hil.  S&^3Geo.  4. 
(f )  1  C.  M.  &  R.  223. 
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and,  secfoudiy,  a  justification  and^r  the  judgment  and  fi.  fa., 
afverring  the  plaintifF's  house  to  be  within  the  jurisdiction* 
The  plaintiff  contented  himself  at  first  with  proving  the 
goods  seized,  and  that  they  were  taken  by  the  defendant 
Champion  under  a  precept  handed  to  him  by  the  defendants 
Tresidder  and  White.  At  the  close  of  this  case  the  counsel 
for  Tresidder  and  White  applied  to  the  learned  judge  to 
direct  their  acquitta1|  which  we  think  he  properly  refused. 
The  ground  for  the  application  was  the  alleged  absence  of 
any  evidence  against  them  to  make  them  co-trespassers ; 
but  this  ground,  if  true  in  fact,  would  by  itself  have  been 
wholly  insufficient  to  warrant  it.  The  application  to  a 
judge.  III  the  course  of  a  causey  to  direct  a  verdict  for  one  or 
more  of  several  defendants  in  trespass,  is  strictly  to  his  dis- 
cretion ;  and  that  discretion  is  to  be  regulated  not  merely 
by  the  fact  that  at  the  close  of  the  plaintiff's  case  no  evi- 
dence appears  to  affect  them,  but  by  the  probabilities  whe- 
ther any  such  will  arise  before  the  whole  evidence  in  the 
cause  closes.  There  is  so  palpable  a  failure  of  justice 
when  the  evidence  for  the  defence  discloses  a  case  against 
a  defendant  already  prematurely  acquitted,  that  such  ac- 
quittal ought  never  to  take  place  but  where  there  is  the 
strongest  reason  to  believe  that  such  a  consequence  cannot 
follow.  In  the  present  case  we  think  that  if  in  truth  there 
had  been  nothing  for  the  jury  to  consider  as  against  these 
two  defendants,  the  judge  would  have  exercised  a  sound 
discretion  in  refusing  to  direct  their  acquittal  when  the  ap- 
plication was  made ;  but  we  are  of  opinion,  that  until  the 
judgment  was  put  in,  and  they  appeared  to  be  acting  as 
attornies  in  the  execution  of  a  judgment,  they  could  be 
considered  only  as  directing  a  seizure  of  the  plaintiff's 
goods  without  any  authority;  and  although  the  direction 
was  in  terms  to  seize  within  one  jurisdiction,  and  the 
seizure  was  in  fact  made  in  another,  yet  it  was  open  for  the 
jury,  as  against  wrong-doers,  to  consider  upon  the  evidence 
whether  they  did  not  direct  the  seizure  to  be  made  in  that 
place,  in  which  they  certainly  knew  that  it  would  take 
(a)  See  also  Hitchen  v.  Teaie  and  others,  2  Moo.  &  R.  30. 
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place.  The  defendants  then  attempted  to  establish  their 
ju8ti6catioD,  but  failed :  they  proved,  however,  a  jndgmeat 
against  the  plaintiff,  and  an  executioo  regular  in  all  respects, 
except  that  the  plaintiff's  house  was  not  within  the  juris- 
diction. In  the  course  of  this  evidencei  however,  it  dearlj 
appeared  that  the  two  attornies  had  merely  handed  the 
precept  to  the  bailiff  to  be  executed ;  and  it  was  now  cos- 
tended  that  they  were  not  liable  to  an  action  of  treapasa  if 
he  acted  beyond  the  bounds  of  his  franchise,  which  it  was 
his  duty  to  know,  and  not  their's.  The  piaiatiff,  not  dis- 
puting this  general  proposition,  contended  that  the  attornies 
had  in  effect  taken  upon  themselves  to  order  the  bailiff  to 
enter  the  plaintiff's  house.  The  circumstancea  relied  iqnm 
to  prove  this  proposition  were,  that  ati  these  persona  living 
near  together  and  being  acquainted,  and  the  plaintiff  fanving 
notoriously  no  other  house  than  this,  and  no  goods  but 
what  were  in  this,  the  bailiff  must  have  understood  the 
attornies,  when  he  received  the  precept  from  them,  to 
intend  that  he  should  make  the  seizure  in  that  identical 
house ;  and  further,  that  one  of  the  attornies  sent  a  ntesaage 
to  the  plaintiff  to  inform  him  that  Champion  was  about  to 
be  absent  a  short  time,  and  would  not  levy  on  that  day.  The 
special  pleas,  pleaded  by  all  the  defendants,  were  also 
strongly  urged,  as  shewing  that  they  all  avowed  and  justified 
the  fact  of  levying  at  the  plaintiff's  house;  J'rtsidder  and 
White  thus  adopting  the  act  of  Cknmfrim^  as  indeed  ihey 
might  fearlessly  do,  if  they  believed  their  own  plea,  that  the 
bouse  was  within  the  jurisdiction. 

Upon  consideration  these  grounds  appear  to  us  all  insnffi- 
cient.  1st,  The  attorney  who  places  a  writ  for  execution  in 
the  hands  of  an  oflicer  does  a  lawful  act,  though  he  may  be 
fully  persuaded  that  the  officer  will  be  likely  to  execute  it  in 
some  particular  place,  which  may  turnout  upon  inquiry  to  be 
out  of  his  jurisdiction.  The  attorney's  opinion  upon  such  a 
point  is  immaterial,  unless  he  induces  the  officer  to  act  upon 
it ;  he  is  not  bound  to  form  any ;  the  officer  must,  at  his  peril, 
act  where  he  hasXhe  power.  We  think  that  the  circumstances 
of^the  case  go  no  further  than  to  shew  th^t  when  the  attor* 
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ney  gaTe  tlM»  precept  be  thougjht  it  ivould  he  ^eculed  at 
tbe  plaintiff's  bouse,  witiiout  directiag  or  authorizing  it. 
Hudij,  If  it  GOttld  be  pressed  eveo  to  the  extent  of  impljing 
that  the  attorney  knew  tbe  bailiff  intended  to  do  so,  we 
cannot  say  that  is  any  evidence  of  his  giving  such  authority. 
The  bailiff  may  have  told  him  his  intention,  and  the  attorney 
may  have  either  thought  him  right  or  not  thought  about 
the  matter.  That  the  bailiff's  intention  originated  with 
some  act  or  word  of  the  attorney,  is  not  at  all  evidenced  by 
the  knowledge  now  supposed.  If  indeed  the  bailiff  bad 
communicated  his  intention  with  respect  to  a  house  that 
the  attorney  knew  to  be  out  of  tbe  jurisdiction,  his  acqui- 
escence in  an  act,  which  he  must  have  known  to  be  illegal, 
might  possibly  have  made  him  a  joint  trespasser.  But 
every  thing  here  makes  it  impossible  to  doubt  the  attorney's 
bon&  fide  belief  that  the  house  was  within  the  jurisdiction. 
Srdly,  Furthermore,  the  plaintiff  argues  the  cooperation  of 
all  the  defendants  in  the  unlawful  entry  of  the  plaintiff's 
house  from  the  special  pleas.  He  contends  that  if  the  at- 
torney gave  no  special  direction  to  the  bailiff,  he  would 
have  rested  on  the  general  issue,  and  not  have  defended 
himself  by  asserting  the  lawfulness  of  the  act  as  done  within 
the  jurisdiction.  The  introduction  of  a  special  plea  on 
the  record,  however,  can  furnish  no  evidence  in  an- 
swer to  the  general  issue.  A  defendant,  by  adducing  evi- 
dence on  a  second  plea,  may  strengthen  against  himself  a 
case  already  made  on  the  first,  but  he  makes  no  such  case 
by  the  mere  averments  or  admissions  in  such  plea  (a).  Upon 
the  whole  therefore  we  think  that  at  the  close  of  the  case, 
as  the  two  defendants,  Tresidder  and  White,  would  have 
been  entitled,  if  sued  without  Champion f  to  a  nonsuit,  they 
were  entitled  to  a  positive  direction  from  the  judge  to  the 
jury  that  they  ought  to  find  a  verdict  in  their  favour,  and 
that  be  was  mistaken  in  leaving  it  at  all  as  an  open  question 
for  their  consideration.     It  follows  that  as  these  defendants 
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{a)  See  Edmunds  v.  Grooei,  2  Mee.  &  W.  64S;  Bennion  v.  Da- 
vison, 3  Mee.  &  W.  179. 
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1837.  ar«  to  have  Ibe  name  benefit  now  as  if  the  judge  had  given 

^^^^>^^^  that  Strang  direction*  and  a  verdict  had  passed  in  their 

SoW£LL  - 

^.  favour,  a  verdict  of  not  giiil^  ought  now  to  be  entered  for 
**"'  Rule  absolute. 


Pearson,  Assignee  of  James  Graham,  v.  Andrew 
Graham  (a). 

A  trader  com-  TrOVER  for  hops  possessed  by  the  plaintiff,  as  assignee. 
mured  an  act     _  -..jT^  r.^^.  ifi 

of  bankruptcy  t/Onversion  by  the  defendant  after  the  bankruptcy.     Pleas: 

fromhbhnus?  ^**'  "®^  g^i'ty ;  2d,  thtit  James  Grahflffi  v^as  not  a  bank- 
He  left  behind  rupt ;  3d,  that  the  plaintiff  was  not  lawfully  possessed  of 

mwi,Vhor  ^^^  ®*'^  ^^^^'  ^^^^  etformA.  On  the  trial  before  Tindul 
being  ignorant  C.J.  at  the  Summer  assizes  for  Westmoreland  in  1835,  it 
bankruptcy,      appeared  in  evidence  that  James  Graham  had  been  a  seed 

sold  certfim      dealer  at  Natland,  in  Kendal,  and  the  defendant  was  his 

goods  and  re-  .... 

ceived  the  pay-  brother  and  assistant  in  business.     In  Julyi  1834,  the  bank- 

More  than'tw^  rupt  left  his  house  with  the  intent  of  avoiding  his  creditors, 

months  after     but  concealed  that  object  from  the  defendant,  m  ho  was  left 

issued' against  ^^  carry  on  the  business.     A  short  time  after  his  departure 

the  trader.        xhe  defendant  sold  a  quantity  of  hops  belonging  to  his 

The  assignee      .        ,  ,   «  /  •       .     . 

brought  an        brother  to  a  person  named  femty  and  received  the  money 

action  ot  trover  f^^j.  jbem,  which  he  applied  in  payment  of  some  of  his  bro- 

shopmnn,  who  ther*s  creditors.     Upwards  of  two  months  after  this  sale  a 

eulltv*^  and'      fiat  of  bankruptcy  was  issued  against  James  Graham^  and 

that  the  plain-  the  act  of  bankruptcy  relied  on  was  the  above  absenting  of 

possessed  as  of  himself.     On  these  facts  the  jury  found  that  James  Graham 


his  own  pro-     jj^  commit  an  act  of  bankruptcy  before  the  sale  of  the 

perty.  — Held,  ^    '' 

first,  that  the    goods,  but  that  the  defendant  acted  under  his  general  au- 

dcfendant  was  tho^itv,  and  had  not  at  the  time  of  the  sale  notice  of  this 

guilty  of  con-  "' 

version,  and     act  of  bankruptcy.     The  learned  judge  directed  the  verdict 

could  not  avail 

himself  of  any       (a)  This  case  was  decided  in  Trinity  term  last  (May  31st).     See  wi/e, 

defence  in  re-    557,  note  (e). 

spect  ()l  his  ^  ' 

character  of 

general  agent,  even  if  it  were  available,  unless  it  were  specially  pleaded.     Secondly, 

that  to  defeat  the  title  of  the  assignee  by  the  6  Geo,  4,  c.  16,  s.  '81,  or  s.  82,  it  should 

Imve  been  shewn  that  the  purchaser  had  no  notice  of  the  act  of  bankruptcy  at  the  time 

of  the  purchase;  and  as  no  evidence  was  offered  at  the  trial  to  prove  the  want  of  notice 

in  such  purchaser,  the  second  plea  was  not  proved. 
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to  be  entered  for  the  plaintiff,  but  gave  the  defendant  leave        ^^^^ 

to  move  to  enter  a  nonsuit.     In  the  ensuing  Michaehnas  v^^/^^z 
term  Blackbume  obtained  a  rule  nisi^  against  which  cause        ^^jisok 

was  now  shewn  by  Graham. 

Cresswell  and  Wighiman.  The  plaintiff  is  clearly  enti- 
tled to  retain  his  verdict  upon  the  first  and  second  issues. 
It  must  be  admitted  that  by  the  sale  of  the  goods  tlie  de- 
fendant was  guilty  of  a  conversion.  He  had  no  authority 
to  sell  the  goods  in  question,  either  express  or  impiied. 
l^Patieson  J.  There  is  a  case  where  a  trader  in  prison  em- 
ployed an  auctioneer  to  sell  goods,  and  the  auctioneer  sent 
the  proceeds  by  another  person;  and  it  was  held  that  the 
assignees  could  not  sue  the  latter.]  That  was  Coles  v. 
Wright  (a) ;  and  Co/es  v.  Robins  (6)  was  an  action  brought 
against  the  auctioneer,  but  it  was  considered  that  the  sale 
was  in  truth  the  act  of  the  bankrupt.  The  third  issue  is, 
whether  the  goods  were  the  property  of  the  assignee.  How 
can  that  be  disputed  i  His  title  accrued  on  the  act  of 
bankruptcy,  and  his  appointment  relates  to  that  act.  The 
property  in  the  meantime  belongs  to  him.  But  it  is  said, 
that  as  the  goods  were  bona  fide  sold  by  the  defendant  more 
than  two  months  before  the  issuing  of  the  fiat,  he  is  pro- 
tected by  the  6  Geo.  4,  c.  16,  s.  81.  In  the  first  place, 
however,  that  section  applies  to  two  persons  only,  the  bank- 
rupt, and  the  person  dealing  with  the  bankrupt,  but  does 
not  protect  any  third  party  who,  standing  in  the  situation  of 
the  defendant,  chooses  to  intermeddle  with  the  property  of 
the  bankrupt.  Neither  will  section  89,  which  renders  valid 
payments  made  to  any  bankrupt  after  the  act  of  bankruptcy, 
and  which  protects  purchasers,  Cashy.  Young  {c\  be  of  any 
avail  for  the  defendant.  Secondly,  assuming  that  there 
might  be  a  defence  arising  out  of  these  sections,  it  ought 
to  have  been  specially  pleaded,  and  is  not  open  to  the  de- 
fendant upon  the  pleadings  in  this  cause.    The  defendant 

(fl)  4  Taunt.  198.  (c)  8  B.  &  C.  413 ;  &  C.  8  D.  &  R. 

(6)  3  Camp.  183.  652. 


Pbarsov 
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tssr.        btB  simply  pleaded  that  the  plaintiff  was  not  peasessed  as 

of  bis  OM*n  property,  he  canoot  shew  that  diat  proper^ 

which  had   once  vested,   had  since  been  dmated.      He 

GftAHAH.      ought  to  have  pleaded  specially  that  he  sold  the  goods  bond 

^de,  without  notice  of  the  act  of  bankruptcy. 

Alexander  in  support  of  the  rule.  The  defendant  here 
was  not  guilty  of  any  conversion,  and  is  therefore  entitled 
to  a  verdict  on  the  first  issue.  An  agent  of  the  baolurupt 
would  not  have  been  guilty  of  a  conversion  under  the 
circumstances  of  this  case ;  Cole$  v.  Robins  (n),  Coles  v. 
Wright  (b),  and  Tope  v.  Hockin  (c).  The  defendant  had  a 
general  authority  to  act  for  the  bankrupt,  and  there  can  be 
no  distinction  between  his  case  and  that  of  a  person  acting 
under  an  express  authority.  But  the  plaintiff  has  failed 
upon  the  third  issue.  He  was  not  possessed  of  the  goods 
as  his  own  property.  The  6  Geo.  4,  c.  16,  s.  81,  pro- 
tects all  dealii^s  and  contracts  entered  into  with  respect  to 
a  bankrupt's  goods,  which  are  made  more  than  two  months 
before  the  issuing  of  the  fiat,  notwithstanding  a  prior  act  of 
bankruptcy,  provided  the  party  had  no  notiee  of  it  Here 
the  sale  took  place  more  than  two  months  before  the  fiat 
issued,  consequently  the  hops  became  the  proper^  of  the 
purchaser,  and  could  not  have  belonged  to  the  plaintiff, 
who  only  took  by  the  assignment  that  which  belonged  to 
the  bankrupt.  The  plea,  therefore,  is  quite  sufficient. 
Besides,  the  payment  here  being  to  the  bankrupt*^  ^gent, 
is  the  same  as  though  it  had  been  made  to  himself;  and 
according  to  section  82,  all  payments  made  to  a  bankrupt 
before  the  issuing  of  a  fiat  are  protected,  notwithstanding 
there  was  a  previous  act  of  bankruptcy,  if  it  were  unknown 
to  the  party  who  makes  the  payment.  In  the.  present 
instance,  therefore,  the  payment  was  protected.  According 
to  Cash  v.  Young  {d)t  which  was  decided  on  the  I  Jac  1, 
c.  15,  A.  14,  and  hiU  v.  Famellie)^  on  the  6  Geo.  4^  c  16, 

(a)  3  Camp.  183.  (J)  a  B.  &  C.  4t3 ;  &  C.  3  D. 

(5)  1  Taunt.  198.  &  R.  659. 

(c)  7  B.  &  C.  101;  S,  a  9  D.  (c    9  B.  &  C.  45. 

&R.881. 
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••  6£«  SB  BctioD  of  trof Of  could  not  have  b«ep  iBBiDUiDecl        lasr. 
against  the  purchaser  for  iboae  goods,  it  cawiol,  therefore, 
be  maintaioaUe  faere. 

Cur.  advm  vulU 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  of  trover  by  the  assignee  of  a 
bankrupt*  George  Graham,  brother  of  the  defendant.  There 
were  three  pleas :  1 ,  not  guilty ;  £»  denying  the  bankruptcy ; 
3,  that  the  plaintiff  was  not  possessed  in  manner  and  form 
as  in  the  declaration  alleged.  The  jury  found  for  the  plain- 
tiff. The  act  of  bankruptcy  was  committed  on  the  24th  of 
July  1834,  by  the  bankrupt  leaving  his  place  of  abode,  to 
which  he  did  not  return.  The  defendant  on  the  next  day. 
acting  as  servant  of  the  bankrupt,  sold  the  goods  in  ques- 
tion to  a  person  who  paid  74/.  for  them,  being  their  fair 
value,  and  took  them  away.  The  jury  found  that  the  de- 
fendant acted  under  a  general  authority,  and  that  he  did  not 
know  of  the  act  of  bankruptcy :  but  no  question  appears  to 
have  been  submitted  to  them  as  to  the  knowledge  of  the 
purchaser.  The  commission  issued  in  the  month  of  No- 
vember, 1 834.  Upon  this  state  of  facts  two  questions  arise : 
first,  whether  the  defendant  did  convert  the  goods  at  all  i 
and,  secondly,  if  be  did,  whether  the  plaintiff,  as  assignee, 
was  possessed  of  them;  or,  in  other  words,  whether  any 
property  in  them  passed  to  him  by  Uie  assignment  of  the 
commissioners  ? 

As  to  the  first  question,  it  might  be  very  doubtful  whe- 
ther a  servant  delivering  goods  by  his  master's  order  could 
be  said  to  have  converted  those  goods  as  against  the  as- 
signees of  his  master.  Colee  v.  Wright  (a)  rather  seems  to 
shew  that  he  could  not.  But  in  the  present  case  the  de- 
fendant had  received  no  express  orders  as  to  the  goods  in 
question,  but  took  upon  himself,  under  a  general  authority, 
to  sell  and  deliver  them  at  a  time  when,  as  it  afterwards 
turned  out,  his  master  had  absconded  and  abandoned  all 
control  over  his  property.  This  was  a  sufficient  dealing 
(0)  4  Taunt.  198i 
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1B37.        with  them  ta  constitute  a  conversion,  unless  by  any  other 
lacts  the  defendant  could  ahew  that  he  was  justified  in 


PfiABION 
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V.  what  he  did ;  and  then  such  justification  should  have  been 

put  on  the  record  by  way  of  special  plea« 

The  next  question  therefore  arises,  viz,  whether  the  pro* 
perty  in  these  goods  passed  to  the  plaintiff  as  assignee 
under  the  assignment  of  the  commissioners,     Now»  assum- 
ing that  it  would  pass  by  relation  to  the  act  of  bankrupic^y 
that  is,  from  the  £4th  July,  still  it  is  contended  that  the 
aale  is  protected  and  rendered  valid  by  the  Slst  section  of 
the  6  Geo.  4,  c.  16,  and  that  the  plaintiff  bad,  in  consequence 
of  that  section,  no  property  and  no  possession,  actual  or  con- 
structive.    That  section  renders  valid  all  conveyances  by, 
and  all  contracts  and  other  dealings  and  transactions,  by  and 
with  any  bankrupt,  bona  fide  made  and  entered  into  more 
than  two  calendar  months  before  the  date  and  issuing  of 
the  commission  against   him,    notwithstanding  any  prior 
act  of  bankruptcy,  provided  the  person  so  dealing  with  such 
bankrupt  had  not  at  the  time  of  such  conveyance,  contract^ 
dealing,  or  transaction,  notice  of  any  prior  act  of  bank- 
ruptcy.    In  this  case  the  transaction  was  more  than  two 
months  before  the  commission,  and  the  defendant  had  no 
notice  of  a  prior  act  of  bankruptcy.     But  the  defendant 
was  not  the  person  dealing  with  the  bankrupt,  he  was  the 
agent  or  servant  of  the  bankrupt,  and  the  person  dealing 
with  the  bankrupt  was  the  purchaser.     In  order,  therefore, 
to  render  the  transaction  valid,  the  jury  should  have  been 
satisfied  that  the  purchaser  had  no  notice  of  a  prior  act  of 
bankruptcy ;  as  to  which  no  question  was  put,  nor,  as  it 
should  seem,  any  evidence  offered.     The  onus  of  shewing 
the  validity  of  the  sale,  in  order  to  raise  the  question  of 
property  or  no  property  in  the  plaintiff,  (assuming  that  it 
could  be  so  raised,)  lay  with  the  defendant;  and  as  he 
failed  in  shewing  the  validity,  the  general  rule  applies,  and 
the  property  was  in  the  plaintiff  by  relation. 

A  further  question  arises  on  the  8£d  section,  which  pro- 
vides that  all  payments  really  and  bona  fide  made  to  a  bank- 
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rupt  before  the  date  and  issuing  of  a  commissioiii  shall  be 
deemed  valid,  notwithstanding  a  prior  act  of  bankruptcy) 
provided  the  person  so  dealing  with  the  bankrupt  had  nol, 
at  the  time  of  such  payment  to  biro,  notice  of  any  prior  act 
of  bankruptcy.  Cash  v.  Young  (a),  and  HiUv,  FameU(b), 
are  authorities  to  shew  that  a  payment  on  a  ready-money 
purchase  is  within  this  section;  but  still,  as  before,  the 
point  £or  the  jury  is,  whether  the  person  payhtg  had  notice 
of  an  act  of  bankruptcy;  and  that  point  was  not  submitted 
to  the  jury.  The  former  observations  therefore  apply,  and 
the  rule  for  entering  a  nonsuit  must  be  discharged. 

1^  Rule  discharged, 

(a)  4  B.  &^C.  413;  5.  C.  3  D.  &  R.  659.  {h)  9  B.  &  C.  45. 
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Craven  v.  Sanderson  and  others.  Tuesday, 

January  2da. 

Prohibition.     The  declaration  stated,  that  whereas      In  a  decln- 

the  parish  of  Wakefield,  in  the  county  and  diocese  of  York,  hibition  the 

plaintiff  com- 
pluined  of  a  mce  for  the  repair  of  a  parish  church  which  had  been  laid  on  three  only 
out  (if  four  townships  of  which  the  pnri.sh  wnb  composed,  and  he  alleged  that  all  four 
were  liable  to  contribute.  The  defendant  claimed  exemption  for  the  fourth  township, 
and  in  his  plea  alleged  that  it  had  a  separate  chapel  of  its  own,  where  the  inhabitants 
had  immemorially  enjoyed  all  divine  rites,  and  wnich  they  had  immeoiorially  repaired 
by  rates  laid  exclusively  upon  the  chapelry.  The  plea  concluded  with  a  traverse  of  the 
allegation  of  the  liability  of  the  four  townships  to  contribute  to  the  repairs  of  the  parish 
church,  and  the  plaintiff  joined  issue  thereon.  Held,  that  the  plaintiff  did  not  thereby 
admit  all  the  focca  stated  in  the  inducement,  but  that  the  defeooant  was  bound  to  prove 
them,  or  so  much  of  ihem  as  was  required  to  establish  the  exemption  claimed  by  nlm. 

A  township  had  had  from  time  immeniorinl  a  separate  chapel,  where  all  ecclesiastical 
rites  and  services  bad  been  accustomed  to  be  performed  by  ibe  inhabitants  of  such 
township,  and  which  they  had  been  accustomed  to  repair  by  rates  levied  upon  them- 
selvee,  and  they  had  never  been  rated  to  the  repair  or  the  parish  church.  A  plea  set- 
ting forth  these  facts  concluded  with  an  averment  that  the  inhabitants  were  exempt 
from  contributing  to  the  repairs  of  the  parish  church ;  and  upon  the  trial  the  jury  found 
for  the  defendant.  Held,  that  after  this  verdict  it  might  be  presumed  that  they  had  found 
that  the  chapel  was  coeval  with  and  nut  built  in  aid  or  ease  of  the  parish  church,  and 
if  so,  the  chapelry  mi|;ht  be  exempt ;  the  Court  therefore  refused  to  allow  the  plaintiff  to 
enter  n  verdict  for  him  noii  ob$tant€  veredicto. 

Where  a  chapel  has  been  built  under  the  58  Geo.  3,  c.  45,  and  the  3  Geo.  4,  c.  79,  it 
roust  be  repaired  by  the  parish  or  place  in  which  it  is  built,  and  those  places  only  are  to 
be  called  upon  to  pay  the  rates  which  were  previously  liable  to  be  assessed  to  the  repairs 
of  the  church  or  chapel  of  that  place.  Therefore  where  a  township  was  previously 
exempt  from  the  repairs  of  the  parish  church/  it  was  held  not  to  be  liable  to  be  rated  for 
the  repairs  of  a  chapel  built  under  those  statutes  within  the  parish,  but  not  within  the 
township. 
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isar.  bud  ioinieHK>riaUjf  been  an  aacieiii  paiiiili,  with  a  parafa 
chiirch  belonging  to  it,  and  bath  been  divided  into  eerlaifi 
townsbips^viz.  Wakefield,  Stanley*€um-Wrettthorpe«Alver«- 
tborpe-cuni-Tboraea^and  Horbarjyandthe  inhahitantsaf  tbe 
said  townships  have  been  liable  to  contribute  lo  the  Bepairs 
of  the  parish  church ;  and  whereas  since  the  S  Geo»  4,  c» 
7d,  three  chapels  have  been  erected  and  bnilt  within  the 
parish  of  Wakefield  by  virtue  of  the  said  act,  and  other 
acts  of  parliament  then  in  force  for  biiiMiog  additional 
churches  in  populous  parishes,  viz*  one  chapel  in  Stanley, 
appropriated  to  an  ecclesiastical  district  ascertained  and 
marked  out  under  the  said  acts  of  parliament;  another 
chapel  in  Alverthorpe  also  appropriated,  and  another  in 
Thomes  not  appropriated,  and  that  by  the  said  acts  and  by 
the  law  of  the  land  the  repairs  of  the  said  district  chapels, 
of  Stanley  and  Alverthorpe,  ought  to  be  made  by  the  said 
parish  at  large,  or  by  the  districts  to  which  they  belonged, 
by  rates  to  be  raised  within  the  districts  respectively,  and 
the  repairs  of  the  said  chapel  in  Thomes  by  the  pariah  at 
large ;  and  whereas  in  the  vestry  of  the  said  parish  church 
on  the  Uth  August,  1831,  the  churchwardens  and  the 
inhabitants  of  tbe  said  parish,  or  the  major  part  of 
made  a  rate  upon  the  parishioners,  inhabitants  of  the  i 
parish,  for  certain  repairs  of  the  said  parish  church,  by 
which  rate  tbe  parishioners,  inhabitants  of  the  township  of 
Horbury,  were  not  rated  to  the  repairs  of  the  said  church, 
and  the  parishioners,  inhabitants  of  the  said  townships  of 
Wakefield,  Stanley-cum-Wrenthorpe,  and  Alverthorpe-cum- 
Thornes  only,  by  the  said  rate  were  rated  to  the  said  r^ 
pairs,  excluding  Horbury,  and  the  parishioners,  inhabitants 
thereof,  from  contribution  to  the  rate  for  the  said  repairs ; 
and  the  said  plaintiff,  before  and  at  the  time  of  the  awaking 
of  tbe  said  rate,  and  thence  hitherto,  hath  been  and  still  is 
a  parbhioner  inhabitant  in  the  township  of  Wakefield  afore- 
said ;  yet  the  said  defendants,  churchwardens  of  the  said 
parish,  well  knowing  &c.,  but  pretending  that  the  parish- 
ioners, inhabitants  of  tbe  said  township  of  Horbury,  are 
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not  liable  to  contribute  or  be  rated  to  the  repairs  of  the        I88r. 
said  parish  church,  by  reason  of  some  supposed  custom,       ^ 
prescription,  or  law  of  the  land ;  and  that  the  repairs  of  v. 

a  certain  chapel  in  Horbury  aforesaid,  have  been  immemo-    i^^^tbera! 
rialij  made  by  the  parishionersi  inhabitants  of  the  said 
township  of  Horbury  only,  and  that  the  said  rate  in  respect 
a€  the  said  premises  was  and  is  a  valid  rate,  and  intending 
to  aggrieve,  8lc. 

The  declaration  then  set  out  Uie  libel  of  the  defendants 
io  the  Spiritual  Court,  which  alleged  that  the  parish  church 
of  Wakefield  wanted  repairs  &c.,  the  costs  of  which  ought 
to  be  paid  by  a  rate  on  the  possessors  and  occupiers  of 
faousesi  lands,  &c.  in  the  townships  of  Wakefield,  Stanley- 
cum^Wreothorpe,  and  Alverthorpe-cum-Thornes ;  that  the 
said  Michael  Sanderson,  &c.  (the  defendants  in  this  action) 
after  the  requisite  proceedings  (which  were  set  out)  made 
with  the  inhabitants  a  rate  for  the  repair  &c.  for  the  said 
diiirch,  and  that  Craven  (the  plaintifUn  this  action)  was 
thereby  duly  rated  at  the  sum  &c.  for  pr^aiises  which  he 
occnpied  in  the  parish  of  Wakefield ;  that  SMderson,  inc. 
were  the  churchwardens  of  the  said  parish  duly  elected, 
sworn,  and  admitted,  and  that  the  rate  was  then  due.    The 
plea  to  the  libel  was  also  set  out,  wherein  the  respondent 
alleged  that  the  exemption  of  Horbury,  if  any,  from  lia- 
bility to  repair  the  parish  church,  ought  to  have  been  plead** 
ed,  and  he  denied  that  he  was  legally  rated,  or  that  ihe  rate 
was  due  to  the  churchwardens  as  libelled.   The  declaration 
then  set  out  the  answer  of  the  churchwardens,  in  which 
they  insisted  on  the  exemption  of  Horbury  and  the  liability 
of  the  other  townships,  and  alleged  that  Horbury  had  a 
chapel  with  all  parochial  rates,  which  chapel  had  from  time 
immemorial  been  repaired  by  the  inhabitants  of  that  town* 
ship.     The  answer  of  Craven  was  added,  in  which  he  again 
denied  that  the  three  townships  were  liable  in  exclusion  of 
Horbury,  or  that  Horbury  had  exclusively  repaired  the  last- 
^  mentioned  chapel.    To  the  declaration  in  prohibition  the 
defendant  pleaded  that  the  chapels  in  Stanley«cum-Wren- 


CASES  IN  THE  QUEENS  ftENCtt,  * 

thorpe  and  Alvertborpe-cuni-Tbornes  were  built  iD  aid  of 
the  parish  church,  and  that  there  now  is  and  from  time  im- 
memoriai  hath  been  a  church  or  chapel  Mrithin  the  township 
of  Horbury  aforesaid,  at  which  the   inhabitants  of  Aat 
township  do  receive  and  enjoy,  and  from  time  immemornl 
have  received  and  enjoyed  all  manner  of  divine  rites  «id 
services,  and  that  the  costs  and  expenses  of  repairing  the 
said  church  or  chapel,  and  of  providing  necessaries  for  the 
performance  of  divine  rites  and  services  therein^  are  and 
from  time  immemorial  have  been  exclusively  paid  and  de- 
frayed by  rates  and  assessments  upon  tlie  possessors  and 
occupiers  of  lands,  houses,  and  tenements  situate  within 
the  said  township  of  Horbury;  and  that  from  time^where' 
of  &c.  no  rate  or  assessment  for  or  towards  paymient  or  ' 
defraying  the  expenses  of  repairing  the  parish  diurcfc'  of  "- 
Wakefield  aforesaid,  has  been  made,  laid,  or  assessed  upon  ^ 
any  person  for  or  in  respect  of  any  houses,  hmds,  and  ietie^  ': 
ments  situate  withiu  th^  township  of -HorBury  fibAesaiS;^? 
without  this  that  the  inhabitants  of  "the  sardtowtish^^F''''' 
Wakefield,  Stan1ey-cum-Wrenthorpe,and  Alverthorpe-^um* 
Thornes,  and  Horbury,  in  the  said  declaration  mentioned, 
from  time  whereof  &c.,  have  been  or  are  liable  to  contribute 
to  the  repairs  of  the  said  parish  church  of  the  parish  of 
Wakefield  aforesaid,  in  manner  and  form  &c. ;  conclusion 
to  the  country.     Similiter. 

On  the  trial  before  Lord  Lyndhunt  C.  B.  at  the  York 
summer  assizes,  1834,  it  was  proved  by  the  parish  clerk  of 
Wakefield,  who  was  called  as  a  witness  for  the  plaintiff^ 
that  the  chapelry  of  Horbury  was  within  the  parish 
of  W^akefield,  and  that  the  inhabitants  paid  their  tith^ 
and  mortuaries  to  the  vicar  of  that  parish.  Upon  cross* 
examination  he  stated  that  for  twenty-five  years  no  church 
rates  in  respect  of  the  parish  church  had  ever  been  col- 
lected from  the  inhabitants  of  Horbury ;  that  they  did  not 
attend  the  parish  vestry,  and  that  chapelwardens  for  Hor- 
bury were  sworn  in  at  the  visitation  separate  from  those  for 
Wakefield.     Upon  this  evidence   being  given,  the  Lord 
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Chief  Baron  was  of  opinion  that  the  defendants  were  enti- 
tled to  a  ?erdict,  as  be  held  that  all  the  facts  stated  in  the 
induceinent  to  the  traverse  were  admitted  upon  this  issue, 
and  such  facts. coupled  with  the  present  evidence,  established 
the  exemption  of  Horbury.  Accordingly  the  verdict  was 
taken  for  the  defendants. 

In  the  ensuing  term  Alexander  obtained  a  rule  nisi  for  a 
new  trial,  or  for  judgment  non  obstante  veredicto,  on  the 
ground  subsequently  argued,  as  to  the  construction  of  the 
statutes  56  Geo.  3,  c  45,  and  3  Geo.  4,  c.  72;  against  which 
cause  was  shewn  in  Hilaiy  term,  1836,  by 
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Sir  F.  Pollock,  Sir  W.  W.  FoUett,  and  Addison.  The 
directiott  at  the  trial  was  correct.  The  declaration  alleged 
that  the  different  townships,  including  Horbuiy,  have  imme« 
morially  been  liable  to  contribute  to  the  repairs  of  the 
parish  church ;  that  allegation  is  expressly  traversed  in  the 
plea.  The  plea  therefore  contains  a  mixed  allegation  of 
law  and  fact,  upon  which  an  issue  is  tendered,  and  has 
been  taken  by  the  plaintiff*  Now  although  there  cannot  be 
a  traverse  of  a  mere  allegation  or  inference  of  law,  yet  there 
is  no  objection  to  an  bsue  on  a  matter  of  fact  combined  with 
matter  of  law ;  Dawes  v.  Papworth  (a).  Assuming,  how* 
ever,  that  the  traverse  was  immaterial^  the  plaintiff  might 
have  traversed  some  one  of  the  facts  stated  in  the  induce* 
ment,  by  the  new  rule  Hih  4  Will.  4,  No.  13,  or  he  might 
have  objected  by  special  demurrer  to  the  traverse.  Com. 
Dig.  Pleader  (G  d£);  1  Wms.  Saund.  14,  note  (2).  The 
objection,  therefore,  is  now  too  late.  The  facts  admitted 
in  the  inducement,  together  with  those  proved  on  the  trial, 
support  the  plea. 

The  argument  on  the  other  point  is  given  in  a  subsequent 
part  of  the  report 

Alexander  and  Hoggins  in  support  of  the  rule.    It  was 
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1837.  incambent  upon  the  defendants  to  prove  all  the  facts  stated 
in  the  inducement ;  for  the  plaintiff,  by  joining  issue  upon 
the  traverse  denied  the  whole.  It  contained  a  mixed  alle- 
^^d^rthT*  gatioo  of  law  and  facts,  from  which  the  defendants  infer  the 
exemption  of  the  chapel  of  Horbury.  As  that  inference 
is  drawn  from  all  the  facts,  the  replication  denying  the  in- 
ference also  puts  in  issue  those  facts,  upon  the  principle 
established  by  Selby  v.  Bardons  (a).  The  traverse  was  not 
immaterial,  and  therefore  could  not  have  been  passed  over 
and  the  inducement  pleaded  to,  according  to  the  new  rale- 
The  direction  was  therefore  wrong,  and  the  defendants  failed 
in  substantiating  their  plea,  because  they  did  not  prove 
that  the  inhabitants  of  Horbury  had  the  benefit  of  all 
divine  rites  at  their  own  chapel,  and  also  repaired  their 
own  chapel  by  rates  laid  on  their  own  chapelry. 

Cur.  adv.  vuit. 

Lord  Dbnman  C.  J.  on  a  subsequent  day  in  that  term 
delivered  the  judgment  of  the  Court.  —  The  plaintiff  in 
prohibition  complained  of  a  church  rate  laid  on  three 
only  out  of  four  townships  which  compose  the  parish 
of  Wakefield.  The  defendants  claimed  exemption  for 
the  fourth  township  (Horbury)  in  a  plea  alleging  that  it 
had  a  separate  chapel  of  its  own,  and  a  custom  to  per- 
form there  all  ecclesiastical  rites,  and  to  repair  it  by  rates 
levied  exclusively  on  its  own  inhabitants,  and  traversing  the 
liability  of  all  four  to  repair  the  parish  church.  Issue  was 
joined  on  the  traverse.  On  the  trial  at  York  before  JLord 
Lyndhunty  the  plaintiff  contented  himself  with  proving 
that  the  township  of  Horbury  was  locally  situate  in  the 
parish  of  Wakefield ;  the  defendants  then  argued,  from  evi- 
dence adduced  by  the  plaintiff,  that  Horbury  parish  bad  a 
separate  chapel  where  the  rites  were  administered;  and  the 
learned  judge  interposed  with  an  observation  to  the  plain- 
tiff's counsel,  that  the  evidence  appeared  very  strong  to  that 

(a)  3  B.  &  Ad.  3 ;  5.  C.  in  error,  as  Dardons  v.  SeUfy,  1  C.  &  M. 
500;  9  Bing.  756. 
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effect.  Tbe  plaintiff's  counsel  required  proof  of  separate 
rates  being  laid^  but  the  judge  then  said,  that  issue  was 
joined  on  the  liability  traversed,  and  that  all  the  inducement 
to  that  traverse  was  admitted  by  the  plaintiff's  taking  issue 
on  it.  The  jury  thereupon  found  a  verdict  for  tbe  defend- 
antSy  which  we  are  now  required  to  set  aside,  and  grant  a 
new  trial  or  give  judgment  for  the  plaintiff  non  obstante 
veredicto;  but  we  think  it  would  be  inexpedient  to  decide 
on  this  motion  the  questions  of  law  that  may  be  raided  on 
the  validity  of  the  plea,  because  the  course  taken  at  the 
trial  in  regard  to  the  evidence  appears  to  us  to  have  been 
incorrect  For  tbe  traverse  of  liability,  if  wrong  as  too 
generali  cannot  be  called  immaterial,  since  it  was  the  very 
•point  on  which  tbe  cause  turned ;  and  we  do  not  see  how 
the  plaintiff,  denying  the  traversed  fact,  can  be  supposed 
to  have  admitted  all  the  particulars  in  the  inducement, 
which  are  put  forward  as  making  up  the  general  fact.  If, 
on  the  other  hand,  the  traverse  was  immaterial  within  the 
meaning  of  the  13th  rule  of  Hilary  term,  4  WilL  4,  so  as 
to  authorize  the  plaintiff  to  pass  over  it  and  select  a  single 
fact  for  denial,  he  ought  to  have  taken  that  course.  As  the 
pleadings  stand  both  parties  are  content  to  meet  on  the 
question  of  liability*  and  the  defendants,  on  whom  the  bur- 
den of  proving  the  exemption  of  Horbury  falls,  because 
it  is  against  common  right,  were  bound  to  make  out  ail 
that  was  necessary  to  that  end.  The  least  they  could  do 
to  entitle  themselves  to  a  verdict. was  to  prove  all  the  facts 
atated  in  the  inducement.  Now  it  is  clear  on  considera- 
tion, though  it  struck  my  mind  otherwise  during  the  argu- 
ment, that  the  mere  facts  of  the  chapel  being  kept  in  re- 
pair without  coming  upon  the  general  rates  of  the  parish, 
is  no  proof  of  the  custom  to  repair  it  by  means  of  a  rate 
levied  on  the  township,  because  it  may  have  been  preserved 
and  repaired  by  voluntary  contributions  of  the  parishioners 
and  others.  It  follows  that  the  defendants,  who  have  ob- 
tained a  verdict  in  favour  of  the  exemption  from  church 
rates  without  proving  that  part  of  their  plea  which  avers  the 
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1837.        liability  to  chapel  rales^  cannot  be  allowed  to  keep  that 

^'^'^      verdict,  and  the  plaintiff  13  entitled  to  a  new  trial  (a). 
Craviv 

«. 

S4iiD'BB9oir  U^l^  absolute  for  a  new  trial. 

and  others. 

After  this  rule  was  made  absolute  the  pleadings  were 
amended,  and  the  defendants  pleaded  that  the  cbapeb  in 
Stanlej-cum-Wrenthorpe  and  Alverthorpe  -cum-Tbomes 
were  built  in  aid  of  the  parish  church,  and  that  there  now  is 
and  from  time  immemorial  hath  been  a  church  or  chapel 
within  the  township  of  Horbury  aforesaid,  at  which  the  inha- 
bitants of  that  township  do  receive  and  enjoy,  and  from  time 
immemorial  have  received  and  enjoyed  all  manner  of  divine 
rites  and  services,  and  that  the  costs  and  expenses  of  repair- 
ing the  said  church  or  chapel,  and  of  providing  necessaries 
for  the  performance  of  divine  rites  and  services  therein,  are, 
and  from  time  immemorial  have  been  paid  and  defrayed  by 
rates  and  assessments  upon  the  possessors  and  occupiers 
of  lands,  houses,  and  tenements  situate  within  the  said  town- 
ship of  Horbury,  and  not  elsewhere ;  and  that  from  time 
whereof  &c.  no  rate  or  assessment  for  or  towards  payment 
or  defraying  the  expenses  of  repairing  the  parish  church  of 
Wakefield  aforesaid  has  been  made,  laid,  or  assessed  upon 
any  person  for  or  in  respect  of  any  houses,  lands,  or  tene- 
ments situate  within  the  township  of  Horbury  aforesaid, 
and  that,  the  inhabitants  of  the  township  of  Horbury  have 
immemorially  been  exempt  and  discharged  from  all  liability 
to  contribute  to  the  repairs  of  the  parish  church  of  Wake- 
field. Verification.  The  plaintiff  in  his  replication,  after 
admitting  that  Horbury  had  never  paid  any  rates  for  the  re- 
pair of  the  parish  church  of  Wakefield,  traversed  all  the 
other  allegations  in  the  plea. 

On  the  second  trial  before  Lord  Denman  C.  J.  at  the 
York  Spring  assizes,  1836,  the  defendants  again  recovered 
a  verdict,  and  in  the  following  term  a  rule  niai  was  ob- 

(o)  On  the  subject  of  the  trap  Peanon  v.  Rogen  and  amothtr,d^ 
verse  under  the  New  Rale,  see      cided  in  Q.  B.  Mich.  T.  1838. 


MICHAELMAS  TERM,  I  VICT. 

tained  for  entering  a  verdict  for  the  plaintiff  non  obsianU 
verediclOt  which  was  argaed  as  a  special  case  in  last  term  by 

Alexander,  for  the  plaintiff.  First,  the  defendants  have 
not  established  that  the  chapelry  of  Horbury,  before  the 
statute  of  3  Geo.  4,  c.  72,  s.  20,  was  legally  exempt  from 
contributing  to  the  repairs  of  the  mother  church.  It  is 
true  that  the  chapelry  has  never  been  rated  to  the  repairs 
of  the  parish  church  of  Wakefield ;  and  that  the  jury  have 
found  the  issue  on  the  plea  for  the  defendants,  whereby  it 
must  be  taken  to  be  established  that  there  has  been  imme- 
morially  a  chapel  at  Horbury ;  that  all  the  inhabitants  of 
that  parish  have  immeniorially  enjoyed  divine  rites  therein, 
have  repaired  their  own  chapel  by  rates  levied  upon  them* 
selves  only,  and  have,  in  point  of  fact,  been  exempt  from 
the  payment  of  rates  levied  for  the  repairs  of  the  mother 
church.  But  it  was  incumbent  upon  the  defendants  to 
shew  that  there  was  a  legal  ground  of  exemption,  and  this 
they  have  not  done.  The  general  rule  is,  that  all  the  in* 
habitants  of  the  parish  must  contribute  towards  the  repairs 
of  the  mother  church  ;  to  that  rule  the  only  exception  ap- 
pears to  be  where  there  is  an  obligation  thrown  upon  an 
individual  or  a  district  to  repair  some  particular  part  of  the 
church.  For  the  fact  that  the  inhabitants  of  the  chapelry 
enjoy  the  divine  rites  at  their  own  chapel,  is  not  a  ground 
of  exemption  (a) ;  nor  that  they  repair  their  own  chapel  (6). 
[Coleridge  i.  In  those  authorities  it  is  assumed  that  there 
is  a  right  of  burial  at  the  mother  church.]  That  is  so,  but 
whether  that  right  exists  or  not  makes  no  difference. 
Thirdly,  the  inhabitants  of  the  chapelry  cannot  claim  to  be 
exempt,  because  they  have  never  been  called  upon  to  con- 
tribute to  the  repairs  of  the  mother  church.  If  none  of  these 
by  itself  is  a  legal  ground  of  exemption,  neither  will  they. 
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and  others. 


(a)  Gibs.  Cod.  197;  p.  221,  ia 
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when  combined  (and  the  present  is  a  case  where  there  is 
such  a  combination),  operate  to  discharge  the  inhabitants  of 
the  chapelryfrom  their  prtmdycrcte  liability  at  common  law. 
No  consideration  is  shewn  by  way  of  benefit  to  tbe  rest  of 
the  parish,  which  can  sustain  the  claim  to  exemption.  But, 
secondly,  assuming  that  the  inhabitants  of  the  chapelry 
were  formerly  exempt,  as  is  contended,  they  are  liable  under 
the  New  Church  Building  Acts  to  contribute  to  the  repairs 
of  the  district  chapel,  and  therefore  the  rate  which  is 
now  raised  in  part  for  the  repairs  of  the  district  chapel, 
and  omits  the  inhabitants  of  this  chapelry,  is  bad.  This 
point  depends  upon  the  construction  of  the  3  Geo,  4,  c. 
72,  s.  20.  The  68  Geo.  3,  c.  45,  which  was  passed  for  pro- 
rooting  the  building  of  new  churches,  provides  in  s.  70"  that 
the  repairs  of  district  churches  or  chapels  shall  be  made  by 
the  district  to  which  they  belong;  and  where  no  district  shall 
have  been  assigned,  they  shall  be  made  by  the  parish  at 
large."  That  statute  was  amended  by  the  59  Geo.  3,  c. 
134,  but  was  not  altered  in  this  respect.  The  3  Geo.  4, 
c.  72,  s.  20,  however  enacts,  "  that  chapels  built  in  aid  of 
the  churches  of  the  parishes  or  places  whether  districts 
have  been  assigned  or  not,  shall  be  repaired  by  the  parishes 
or  places  at  large  to  which  such  chapels  shall  belong,  and 
rates  shall  be  raised  for  that  purpose  in  like  manner  as  for 
the  repairs  of  the  churches  of  such  parishes  or  places." 
The  statute  therefore  throws  upon  the  parish  at  large  tbe 
repairs  of  the  new  chapels  built  in  aid  of  the  parish  church, 
and  therefore,  however  the  case  may  be  in  regard  to  the  re- 
pair of  that  church,  the  inhabitants  of  the  chapelry  must 
contribute  to  the  repairs  of  the  new  chapels. 


Cresswell,  contrd.  The  answer  to  the  last  point  is,  that  it  is 
only  where  the  chapels  are  built  in  aid  of  the  churches  in  any 
parishes  and  other  places,  that  the  charge  of  repairing  such 
chapels  is  imposed  upon  the  parishes  and  places  at  large. 
Now  if  Horbury  be  wholly  distinct  and  separate  from  the 
rest  of  the  parish  of  Wakefield,  the  chapels  in  question  can- 
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Qot  have  beeo  built  in  aid  of  the  church  of  Wakefield,  but 
ia  aid  of  the  parish  of  Wakefield,  exclusive  of  the  chapelry 
of  Horbury.  The  charge  therefore  would  not  extend  to 
the  chapelry.  Again,  the  rates  for  these  repairs  are  to  be 
raised  in  like  manner  as  for  the  repairs  of  the  churches  of 
such  parishes  and  places.  Now,  if  the  inhabitants  of  this 
chapelry  were  not  bound  to  contribute  to  the  repair  of  the 
parish  church,  no  rate  can  be  imposed  upon  them  for  the 
repair  of  the  new  chapels.  So  that  the  whole  case  de- 
pends upon  the  question,  whether  the  chapelry  of  Horbury 
be  legally  exempt  from  contributing  to  the  repairs  of  the 
parish  church.  None  of  the  authorities  referred  to  will 
decide  it;  but  the  jury  have  found  that  in  fact  the  chapelry 
is  exempt;  and  if  by  possibility  such  exemption  can  exist 
in  law,  the  defendants  are  in  this  stage  of  the  proceedings 
entitled  to  judgment.  Now  in  Ball  v.  Cro8$  (a)  a  distinction 
is  pointed  out  between  chapels  built  in  ease  of  the  parish 
church  and  those  which  are  coeval  with  it.  In  regard  to  the 
former,  no  exemption  can  be  established ;  but  in  the  latter, 
if  there  be  no  participation  in  the  divine  rites  at  the  parish 
church,  it  may  be.  This  proposition  is  supported  by 
Brown  v.  Palfryib),  Aston  v.  Castle  Birmidge  Chapel  {c), 
2  Roll.  Abr^  290.  Hence,  although  an  exemption  from  the 
general  repairs  of  the  church  may  be  established  upon 
proof  of  an  exclusive  liability  to  repair  some  particular 
part  of  it,  yet  a  prescriptive  exemption  may  be  established, 
though  no  custom  exist  to  repair  any  part  of  the  mother 
church,  because  it  may  be  presumed  that  the  church  and 
the  chapel  are  coeval.  In  this  case  therefore  the  jury  and 
the  Court  might  fairly  presume  that  the  chapel  was  erected 
at  the  same  time  as  the  church,  and  not  simply  in  aid  of  it. 
Jf  that  were  the  fact,  the  exemption  now  found  by  the  jury 
is  valid. 


Alexander  replied. 


Cur.  adv.  vuli. 
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Lord  D£NMAN  C.J.  now  delivered  the  judgnevtrof  (ke 
Court. — Tbia  was  a  suit  in  prohibition  to  reatrain  -  the 
parish  officers  of  Wakefield  frooai  enforcing  a  rate  for  the 
repair  of  the  parish  church  and  of  three  chapels  belonging 
to  three  townships  within  the  pariah,  two  at  which  cbapeb 
were  appropriated  to  districtsi  under  the  Church  BuiMiflg 
Acts,  and  one  was  not  so  appropriated*  The  rate  was  im- 
posed on  all  the  occupiers  within  the  parish  except  thoae 
within  a  fourth  township*  called  Horbary.  The  qaeetion 
was.  whether  they  were  properly  omitted  from  the  rate. 
The  jury  found  a  verdict  in  the  defendants' favour,  at  the 
summer  assizes  in  1B34,  and  again  in  substance  the  same 
verdict,  on  a  new  trial  in  the  spring  of  I836»  though  the 
plea  had  undergone  some  amendment.  We  are  to  defter^ 
mine  whether  the  amended  plea  states  a  legal  exemptioB 
for  that  township  from  the  common  law  liability  to  be 
taxed  for  the  reparation  of  the  parish  church.  The  repii^ 
cation,  on  which  the  parties  went  to  the  country,  after 
stating  that  the  chapels  of  the  three  other  townships  weaa 
not  built  in  aid  of  the  parish  church,  on  whidi  however  aa 
dispute  was  raised,  further  alleged  in  denial  of  the  pica, 
that  there  is  not,  from  time  whereof  the  memory  IU;»  a 
church  or  chapel  within  Horbury,'at  which  the  inhabitants 
of  that  township  receive  and  have  imraemorially  received 
all  manner  of  divine  rites  and  services,  and  that  the  coats 
and  expenses  of  repairing  the  said  church  or  chapel,  arid  ef 
providing  necessaries  for  the  performance  of  the  same,  have 
not,  from  time  immemorial,  been  defrayed  by  rales  and  aases^ 
ments  on  property  in  Horbury.  and  that  the  inhabitants  of 
Horbury  are  not  exempted  from  the  repairing  of  the  parish 
church,  but  ought  to  be  rated  and  assessed  thereto*  Then 
does  the  affirmative  of  these  facts  establish  the  exemptioa 
contended  for  ?  The  plaintiff's  argument  was,  that  all  m^ 
be  true,  and  the  township  of  Horbury  may.  notwithstand- 
ing, have  had  a  church  or  chapel  originally  built  in  aid.  or 
(as  it  is  sometimes  expressed)  in  ease  of  the  parish  church. 


Cbavem 
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It^-was  9Mi,  even  before  time  of  memory,  the  parish  might        i83Z« 
be  first  created  and  the  church  erected,  and  afterwards  the 
chapel  built;  that  all  parochial  rites  maj  have  been  per* 
formed  there,  the  inhabitants  of  the  township  taking  upon    ^^***"' 
themselves  eidusively  the  burden  of  repairing  it;  in  which 
slate  of  things  the  defendants  did  not  dispute  that  the  lia- 
biKty  to  contribute  to  the  repairing  of  the  church  would 
not  be  taken  away.     The  plaintiff  referred  to  Gibsojfn 
Codex,  197  (edit.  1761),  p.  ei  (edit.  1713).    No  reference 
was  made  to  the  constitution  of  Othobon,  which  is  copied 
»  tbe  same  vol.  (p.  235,  edit.  17 13,)  '*  De  oblationibus 
capeliarnm  restituendis  ecclesias  matrici,"  which  enjoins 
restitution  of  offerings  from  chapels  to  parish  churches  by 
chaplains  called  '*  mimstratites  in  capellk  htijusmodi  qua 
mho  jure  matricis  ecelesia  sunt  eoncetsa;*  which  passage 
shews  that  chapeb  have  existed  without  the  reservation  of 
any  privilege  to  the  mother  church,  or  rather  that  a  parish 
church  and  a  chapelry  may  exist  within  the  same  parochial 
boondaries,  without  the  relation  of  mother  and  offspring, 
tet  indtpendeflt  of  each  oAef,  and  fnost  probably  coeval. 
Jo 'tba<  other -pliEK^  above  mentioned,  Oibson^s  text  is  no 
dodtrt  etfoog  in  its  import;  but  it  is  needless  to  observe 
tiwt  that  ¥niaer  is  not  to  be  considered  as  an  authority. 
The  passage  is  made  up  of  extracts  from  cases  decided  in 
oorCourtS)  firom  which  it  w9l  be  found  extremely  difficult 
to  deduce  any  rule  of  law  whatever.    In  some  it  is  said 
that  a  ground  of  exemption  must  be  stated  in  pleading ;  in 
others,  that  the  exemption  should  be  directly  averred,  and 
tiiat  if  it  is  qualified  with  **  ratione  inde/'  it  will  be  bad. 
In  some  cases  it  is  holden  that  to  leave  out  of  a  church- 
rate  certain  parishioners  or  districts  is  no  ground  for  prohi- 
bition ;  in  others,  the  writ  has  been  granted  for  that  reason 
without  any  hesitation.    In  the  case  of  Aston  v.  Castle 
Birmk^e{a),  the  Court  held  that  the  inhabitants   of  a 
chapelry,  sued  for  a  rate  raised   for  repairing  a  parish 

(a)  Hob.  66;  S  Roll.  Abr.  989. 
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churcb,  did  not  ontiile  tbemBelves  to  a  probibitioDy  by 
shewing  that  they  had  in  fact  repaired  their  chapel,  and  had 
performed  there  the  rites  of  baptism  and  marriage,  if  they 
buried  at  the  parish  church.  On  all  hands  it  was  agreed 
that  the  mere  fact  of  repairing  their  own  place  of  worship 
gave  no  exemption.  These  authorities  could  hardly  have 
supplied  any  safe  rule  for  the  decision  of  the  present  case; 
but  at  a  later  period  Lord  Holi  had  to  deal  with  a  case, 
the  circumstances  of  which  were  almost  identical  with 
Jsion  V,  Ca$Ue  Birmidge  {a) ;  and  though  there  was  no 
necessity  for  laying  down  the  principle  on  which  legal  ex« 
emptions  roust  depend,  yet  he  has  explained  it  in  a  clear 
and  satisfactory  manner.  In  BaU  v.  Cross  (ft)  he  said  "  that 
by  common  law  the  parishioners  of  every  parish  are  bound 
to  repair  the  church.  In  the  principal  case  those  of  a 
chapelry  may  prescribe  to  be  exempt  from  repairing  the 
mother  church,  as  where  it  buries  and  christens  withift 
itself,  and  has  never  contributed  to  the  mother  church ;  for 
in  that  case  it  shall  be  intended  coeval,  and  not  a  later  ereo- 
tion."  But  he  observed  that  **  the  chapel  could  be  only  an 
erection  in  ease  and  favour  of  them  of  the  chapelry ;  for 
they  of  the  chapelry  buried  at  the  mother  church  till  Hauy 
the  Eighth's  time,  and  then  undertook  to  contribute  to  the 
repairs  of  the  mother  church."  We  have  then  the  opinion 
of  this  learned  judge,  at  a  time  when  the  doctrine  of  prohi- 
bition was  far  from  obsolete,  that  where  the  chapelry  has 
from  beyond  time  of  memory  performed  all  its  own  paro« 
chial  rites  and  services,  it  shall  be  intended  coeval^  and 
exempt  from  contribution.  And  such  is  the  effect  of  the 
second  plea.  It  might  perhaps  be  argued  that  the  fact  of 
its  being  coeval  ought  to  have  been  pleaded,  and  the  opinion 
of  the  jury  taken  upon  the  proof;  but  in  truth  it  seems 
much  more  reasonable  to  say  that  the  law  will  presume  its 
independence  and  coeval  antiquity  from  facts  susceptible  of 
clear  proof,  which  cannot  be  conceived  to  have  existed  if  it 


(d)  Hob.  66;  9  Roll.  Abr.  289.        (6)  1  Salk.  1G4;  Holt,  138. 
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were  a  mere  chapel  of  ease.  At  imy  rate,  if  that  fact  is 
necessary  to  constitute  exemption,  it  must  be  taken,  after 
verdict,  to  have  been  proved  to  the  satisfaction  of  the  jury, 
who  would  unque^ionably  have  drawn  the  inference  from 
what  they  must  have  found  in  sustaining  the  defendant's 
plea. 

Another  point  was  made  on  the  efiiect  of  the  Church 
Building  Acts,  in  connection  with  a  local  act  for  the  parish 
of  Wakefield,  set  out  in  the  pleadings.    That  act,  passed  in 
the  o5  Geo*  3,  enacts  that  the  parish  church  of  Wakefield 
and  a  chapel  of  St.  John,  in  Wakefield,  are  to  be  repaired 
by  a  rate,  without  saying  on  whom  the  rate  is  to  be  levied.. 
The  declaration  also  alleges  that  the  three  new  chapela 
have  been,  under  the  56  &  59  Geo.  3,  built  within  the 
parish.     Now  the  58  Oeo.St  c.45,  s.70,  imposes  the  repair 
of  district  churches  and  chapels  on  the  districts  to  which 
tliey  may  be  assigned.    The  59  Geo.  3,  c.  134,  s.  14,  au- 
thorizes and  empowers  churchwardens  of  any  parish,  with 
consent  of  the  vestry,  to  raise  money  for  the  repair  of  any 
churches  or  chapels  (i.  e.  any  within  the  parish)  on  the  ere* 
dil  of  the  rates;  and  the  3  Geo. 4,  c.7d,  s.  90,  reciting  that 
'*  doubts  may  arise  as  to  the  repairs  of  churches  or  chapels 
built  under  the  provisions  of  the  two  former  acts  or  of  this 
act,"  enacts  **  for  remedy  and  prevention  thereof  (i.  e.  of 
the  doubts)  that  all  churches  built  by  virtue  of  those  acts 
or  under  any  local  acts,  in  cases  in  which  no  provision  is 
made  relating  thereto  in  such  local  acts,  in  aid   of  the 
churches  of  the  parishes  or  places  in  which  they  shall  be 
situated,  shall  be  repaired  by  the  respective  parishes  or 
places  at  large  to  which  such  chapels  shall  belong,  and  rates 
shall  be  raised  for  that  purpose  in  like  manner  in  every 
respect  as  for  the  repair  of  the  churches  of  such  parishes 
and  places ;  and  all  the  laws  then  in  force  for  making,  rais- 
ing, levying  and  collecting  rates  for  the  repair  of  churches, 
shall  be  applied  and  put  in  force  for  the  making,  raising 
levying,  and  collecting  such  rates,  for  the  repair  of  such 
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chapels,  &s  fully  and  effectually,  to  all  ioteots  and  purposesr, 
ts  if  the  same  were  sererally,  separately  and  specialty  re** 
peated  and  re^nacted  in  this  act  for  that  purpose  as  to  the 
repair  of  such  chapels."  From  these  clauses  in  the  three 
acts,  taken  together,  a  right  is  claimed  to  rate  At  parish  at 
large  (of  course  including  Horbury)  for  the  repairs  of  the 
district  chapels,  as  neither  by  the  Church  Building  Acts  nor 
the  local  act  is  any  express  provision  made  relating  to  the 
levy  of  rates.  And  if  this  liability  had  been  thrown  on 
parishes  at  large,  without  places,  the  words  could  hardly 
have  been  satisfied  by  any  other  construction.  But  the 
addition  of  that  word  shews  that  other  divisions  besides 
parishes  were  considered  capable  of  coming  under  the 
Church  Building  Acts ;  and  the  studious  preserration  of 
all  laws  then  in  force  seems  to  keep  the  power  of  imposing 
rates  precisely  as  it  was  then  actually  existing  in  each  place. 
The  place  then  for  which  rates  may  be  imposed  in  respect 
of  the  new  chapels  in  Wakefield  is  the  whole  parish.  wSnus 
Horbury;  for  the  law  then  in  force  excluded  it  from  the 
parish  for  that  purpose.  We  therefore  think  the  plea  good, 
as  disclosing  a  substantial  defence  at  common  law,  and 
open  to  no  objection  from  the  recent  statutes. 


Rule  discharged. 


Doe  d.  James  Thompson  v.  Susannah  Thompson  (a). 

wirttmS'^^  Ejectment  for  land  in  Cambridgeshire.     At  the  trial 

possession  of    before  Parke  B.,  at  the  Cambridgeshire  Summer  assizes, 

aTteniintai       1835,  the  verdict  passed  for  the  defendant,  with  liberty  to 

will,  and  con-  ^hg  lessor  of  the  plaintiff  to  move  to  enter  a  verdict  for  him- 
tinued  in  pos- 
session till 

1831  without  f^\  xhis  case  was  decided  in  Easter  term  last  (Majf  4th). 

making  any  ac- 
knowledgment • I    L-    .    • 
of  tenancy  : — Held,  that  he  had  acquired  no  rights  in  the  land  so  as  to  enable  his  beir 
at  law,  after  the  tenancy  had  terminated,  to  maintain  ejectment  under  the  3  &  4  Will,  4, 
c.  S7,  even  against  a  stranger. 
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self.    Tbis  action  was  brought  for  the  same  landb  as  thoae        lasr. 
iQ  Doe  d^Murgess  v.  TAompson  (a),  but  was  tried  a  year      ^■'"v^'^ 
previously.    The  lessor  of  the  plaintiff  proved  that  his  ^ 

father,  James  Thompson,  h^d  been  in  possession  of  the  land  Thoicpsor 
for  upwar4s  of.  twenty  yeans  before  his  deaths  in  February,  Thompson. 
1831;  tbsM^  bis  grandfather,  William,  died  in  September, 
1833  f  .ihat^atn«,  the  father,  died  intestate,  and  that  he 
was  his  heir  at  law,  and  relied  upon  the  twenty  years'  posses- 
i^onof  his lather.under  the 3& 4  Will.  4,  c. S7, ss. 2  &  7.  The 
jitry  found  that  the  father  was  in  possession  for  upwards 
of  twiBDty  years  before  his  death,  as  tenant  at  will  to  TFi/* 
liam,  the  grandfather  of  the  lessor  of  the  plaintiff.  The 
learned  baron  directed  a  verdict  for  the  defendant,  giving 
leave  to  move  to  enter  a  verdict  for  the  plaintiff*.  A  rule 
having  been  obtained  by  B.  Andrews,  in  Michaelmas  term, 
1833,  pursuant  to  the  leave  reserved, 

Kelty  now  shewed  cause  against  it.  The  question  at  the 
trial  was,  whether  the  possession  by  James  Thompson,  the 
father  of  the  lessor  of  the  plaintiff^  was  adverse  to  his  father 
William.  It  was  contended  that  if  it  was  not  adverse  t9 
William  Thompson,  still  the  lessor  of  the  plaintiff  was  enti^ 
tied  to  recover,  as  his  father  had  occupied  from  the  year 
1BQ8  to  bi^  d^ath  in  1831.  But  this  action  being  brought 
within  five  years  of  the  passing  of  the  act  (6),  the  15th  sec- 
tion reserves  to  the  real  owner  five  years  from  that  period 
to  bring  any  claim^  and  that  has  been  held,  in  a  subsequent 
ejectment  brought  for  those  lands,  to  be  a  bar  to  the  twenty 
years'  possession,  under  the  2d  and  7th  sections  (c). 

B.Andrews  and  Gunning,  in  support  of  the  rate.  The 
lessor  of  the  plaintiff  stands  in  the  same  position  as  if  James 
Thompson  had  had  twenty  years  adverse  possession  to  the 

(a)  1  N.  &  P.  215.  •     (c)  Doe  d.  Burgm  v.  Thomp- 

{b)  The  act  passed  July  «4th,      «,„^  i  N.  &  P.  215. 
1833. 
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gtwdfatker.  Section  2  of  3  &  4  HHU.  4,  c.  ^7,  enacts, 
that  no  person  shall  bring  -an  action  to  Kcover  land  bat 
within  twenty  rears  next  after  the  time  at  which  the  rigbt  to 
bring  such  action  accrued.  Then  section  7  enacts,  that 
when  any  person  is  in  possession  of  land,  as  tenant  at  will, 
the  right  of  the  person  entitled  subject  thereto  to  bring  an 
action,  shall  be  deemed  to  have  accrued  at  the  expiration 
of  one  year  next  after  the  commencement  of  such  tenancy. 
So  that  the  right  of  the  testator  himself,  William  Thtmqwm, 
to  bring  an  ejectment  for  these  lands,  accrued  at  the  end  of 
the  first  year's  tenancy,  viz.  in  1809.  IColeridgeJ.  That 
would  be  ao  if  the  act  had  passed  twenty  years  before  the 
testator's  death.  You  are  applying  these  sections  of  the  act 
as  if  it  had  been  in  existence  in  1809,  so  as  to  have  a& 
fected  the  rights  of  the  parties  at  that  time.]  It  is  contended 
that  the  2d  and  7th  sections  would  give  to  a  party,  who  had  been 
in  possession  for  twenty  years,  an  absolute  right  against  all 
the  world,  if  it  were  not  for  the  15th  section,  which  reserves 
to  the  persons  entitled  to  the  land,  five  years  after  the  pass- 
ing of  the  act,  to  make  claim,  notwithstanding  the  twenty 
years  shall  have  expired,  but,  except  against  them,  twenty 
years'  possession  is  a  good  claim  against  all  the  w€irld. 
[Patieson  J.  It  seems  to  me  as  if  that  section  was  addressed 
to  parties  who  were  and  continued  in  possession  after  the 
passing  of  the  act,  and  who  would  have  absolute  right  if  it 
were  not  for  the  Idth  section;  but  when  the  tenancy  at  will 
was  determined,  as  it  was  here,  by  the  death  of  both  lessor 
and  lessee,  it  is  difficuit  to  ssy  that  the  act  applies  at  all.] 
The  wife  of  the  tenant  at  will  remained  in  possession  (ff). 
IPatteton  J.  That  is  not  a  continuation  of  the  tenancy  at 
will.]  The  2d  and  7th  sections  destroy  the  doctrine  of 
twenty  years'  adverse  possession,  and  they  prevent  even  the 
real  owner  from  recovering  after  twenty  years*  possession ; 
then  section  15  enables  the  real  owner  for  five  years  longer, 
but  it  is  not  applicable  in  this  case,  because  the  trustees 


(a)  See  Doe  v.  Thmpwn,  1  N.  &  P.  215. 
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(who^  it  may  be  admitted,  are  the  persons  entitled  under 
tlie  will)  are  not  parties  to  the  suit.  [Coleridge  J.  The 
defendant  had  a  right  to  set  up  the  title  existing  in  the  trus- 
teesy  just  like  the  ordinary  case  of  a  tenant  setting  up  an 
outstanding  term,  which  may  be  done  without  the  permis- 
sion of  the  termor.]  It  is  contended  that  the  2d  and  7th 
sections  give  an  absolute  title  against  all  the  world,  except 
the  real  owner^  and  that  certain  parties  only  can  set  up  the 
15th  section. 
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The  CouKT(a). — The  monstrous  consequences  which 
would  follow  the  construction  of  the  act,  attempted  to  be 
put  upon  it  by  Mr.  Andrews,  shew  that  it  cannot  be  the 
correct  one,  for  it  would  make  out  that  any  person  who  had 
held  for  twenty  years,  without  making  any  acknowledgment 
or  paying  rent,  might  come  at  any  time  within  the  period 
limited  by  the  act,  and  turn  any  one  out  he  found  in  pos- 
session. It  would  have  been  quite  different  if  the  lessor  of 
the  plaintiff  had  been  the  tenant  at  will,  and  had  remained  iu 
possession  for  twenty  years,  for  then  the  2d  and  7th  sections 
would  have  given  him  a  certain  title,  which  would  not  have 
beendefeated  bythe  15  th  section,  if  an  action  had  been  brought 
against  him  by  any  but  the  real  owner.  But  here  he  must 
succeed  on  the  strength  of  his  own  title.  The  tenancy  here 
terminated  by  tlie  death  of  his  father,  in  1831,  two  years 
before  the  passing  of  the  act,  and  yet  it  is  contended  that, 
by  virtue  of  the  act,  he  has  obtained  an  indefeasible  estate, 
except  against  the  real  owner,  by  virtue  of  bis  (iither's 
possession  for  twenty  years. 

Rule  discharged. 


(ci)  Lord  Denman  C.  J.,  LUtledale,  PaUeson  and  Coleridge  Js. 
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N^»-v^/  Dob  d.  Peter  Beck  t?.  HEAKiN(a). 

1.  Proofof    .^i 
holding  a         JblJECTMENT  for  messuages  Mid  lands  ia  Shropsliire. 

^^^~  At  the  trial  at  the  last  Spring  assizes  at  Sbrewsbury  before 

lord  of  the        BoUand  B.,  the  followiog  facts  appeared.    The  Lessor  of 

of  the  plain-      the  plaintiff  claimed  as  devisee  under  the  will  of  hb  deceased 

tiff)  35  yean    fgtber.    The  land  in  question  consisted  of  about  four  acres. 

before  action  ^ 

brought,  and    which  had  been  formerly  part  of  the  waste  of  the  manor  of 

to  JLmeSjI*  Hope,  and  on  which  the  defendant  had  buUt  a  cottage, 
era  bj  him,       about  ten  years  before  the  commencement  of  the  action, 
proof  of  hold-  ^^^  ^^^^  recited  that  the  testator  had  charged  his  Hope 
lagof meetings  estate  with  the  sum  of  3000/.,  and  then  devised  to  his 
beCourts,        trustees  **  ail  that  my  manor  of  Hope/'  "  to  hold  unto  mj 
^^TT'^"^*    said  trustees,  their  heirs  and  assigns^  upon  trust  that  they 
keepers,  by       do  and  shall  keep  down  the  interest  of  the  sum  of  3000/, 
roLnrvws.''*  charged  thereon,  and  to  apply  the  residue  of  such  rents  and 
is  primlL  fade    profits  in  aid  of  my  personal  estate,  until  my  son  Ptter 
manor,  wkh^    attains  the  age  of  23  years ;  and  upon  his  attaining  that  age 
out  producing  I  give  and  devise  the  same  manor  and  premises  to  him  and 
any  document-  ^'^  ^itiTt  absolutely,  subject  nevertheless  to  the  said  sum  of 
ary  evidence,     30OO/.  charged  thereon."     The  lessor  of  the  plaintiff  was 
tator,  after        one  of  those  trustees  and  executors  appointed  by  the  plain- 
t'he  wutll'at     ^»ff'  ""^  ^^  ^^^  attained  the  age  of  23  years.     To  prove 
H.  was  charg-  that  Hope  was  a  manor,  the  lessor  of  the  plaintiff  proved 
year,  gave  it  to  ^'^^^  ^^^  father  had  claimed  to  be  lord,  and  that  he  had  held 
his  trusieei  in   ^  Court  35  years  ago,  and  had  granted  deputations  of 
down  the  in-    gamekeepers.     Beck^  the  father,  died  in  1824,  and  depu- 
Mi?ch"  tations  of  gamekeepers  had  been  granted  subsequently, 

and  to  apply  signed  by  the  trustees  under  the  will.  The  lessor  of  the 
the  rents^aud    plaintiff  had  also  held  Courts,  but  which,  the  other  side 

P.  fi.  attained         ffi)  '^i*  ^^^^  ^"*  decided  ia  Easter  term  last  (April  19th). 
the  age  of  93, 

and  then  to  him  absolutely,  subject  to  the  said  charge  .'-^Heldi  on  ejectment  brougfit  by 
P.  JB.,  who  was  proved  to  nave  been  in  possession,  thnt  it  was  not  incumbent  on  him, 
after  putting  in  the  will,  to  prove  that  the  charge  mentioned  therein  had  not  granted  the 
legal  estate  elsewhere. 

3.  The  defendant  had  encroached  upon  the  lord's  waste,  and  had  occupied  it  with 
the  lord's  knowledge  without  interruption  for  ten  years.  A  day  or  two  before  serving  a 
declaration  in  ejeotment,  the  lord  entered  and  broke  down  the  enclosure;— Held,  that  if 
there  was  sufficient  evidence  for  the  jury  to  presume  a  licence,  tliis  act  was  a  sufficient 
countermand. 
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contended,  were  mere  unauthorized  meetings.     No  Court-        lesr. 
rolls  or  documentary  proofs  of  the  holding  of  Courts  were      ^"^T^^^^ 
put  in.    It  aTso  appeared  that  the  lessor  of  the  plaintiff  had  d. 

seen  hom  time  to  time  the  encroachment  made  on  the  ^^^^ 
waste  by  the  defendant,  and  had  offered  no  interruption  Heakiv. 
until  within  a  day  or  two  of  the  declaration  in  ejectment 
being  served,  when  he  and  his  servants  had  entered  on  the 
inclosure  and  broke  down  the  fence.  On  these  facts  the 
counsel  for  the  defendant  contended  that  there  was  no  proof 
of  the  existence  of  a  manor  at  all.  Secondly,  on  the  au- 
thority of  Doe  V.  Wibon  (a),  that  as  the  lord  had  permitted 
the  encroachment  to  be  made  without  interruption,  a 
licence  might  be  presumed.  Thirdly,  that  at  all  events, 
as  it  appeared  by  the  will  that  the  estate  had  a  charge  upon 
it,  it  lay  on  the  lessor  of  the  plaintiff  to  shew  that  the 
legal  estate  was  in  him.  The  learned  baron  thought  that 
a  prima  fade  case  of  manor  was  made  out,  but  gave  leave 
to  move  the  Court  on  all  the  points,  and  the  verdict  passed 
for  the  plaintiff. 

Godson  on  a  former  day  in  Easter  term  (April  IQth), 
moved  accordingly.  First,  there  was  not  sufficient  proof 
to  go  to  ^jury  of  the  manor.  Secondly,  the  lessor  of  the 
plaintiff,  having  put  in  his  father's  will,  thereby  shewed 
that  a  charge  existed  on  the  estate,  and  therefore  it  lay 
upon  him  to  shew  that  that  charge  did  not  involve  the  legal 
estate.  [Coleridge  J.  It  appears  that  the  trustees  had  pos- 
session of  the  estate^  they  must  therefore  have  taken  under 
the  will.]  Thirdly,  Doe  v.  Wilson  (a)  shews  that  ten  or 
twelve  years'  passive  conduct  on  the  part  of  the  lord  is  suf- 
ficient for  the  jury  to  infer  a  licence,  and  if  so  that  licence 
should  have  been  countermanded,  and  treating  the  tenant 
as  a  trespasser  is  not  sufficient. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  the  term 
(May  5),  delivered  the  judgment  of  the  Court.    The  lessor 

(a)  11  East,  56. 
VOL.  II.  Y  Y 


662  CASES  IK  THE  QUEEN's  BENCH, 

1837.  of  the  plaintifF  had  recovered  a  verdict  at  the  trial|  claimifig 
the  land  in  question  as  parcel  of  the  waste  of  bis  manor. 
It  was  objected  at  first  that  he  had  given  no  evidence  df  m 
manor,  or  of  his  being  the  lord,  because  he  had  prodaced 
no  Court-rolls,  nor  any  other  documentary  proofs  of  the 
holding  of  Courts ;  but  this  last  was  certainly  not  neoessaij: 
and  the  parol  evidence  that  his  father  bad  held  a  Conrt  35 
years  ago,  and  he  himself  on  several  occasions  more  recentlj, 
with  proof  of  the  appointments  of  gamekeepers  by  depot*- 
tion,  were  clearly  sufBcientprim^yiicJe  evidence  of  both  facta. 

It  was  next  objected,  the  lessor  of  the  plaintiff  havmg  put 
in  his  father's  will,  that  he  had  thereby  shewn  the  legal  estate 
out  himself.  The  will  was  stated  to  recite  some  subsiatiog 
charges,  and  then  to  devise  to  trustees  to  keep  down  the 
interest  on  them,  and  apply  the  surplus  rents  aa  thereia  di- 
rected, until  the  lessor  of  the  plaintiff  should  attain  the  age 
of  23,  and  then  it  devised  to  him,  subject  to  the  befora- 
mentioned  charges.  We  think  we  cannot  infer  frov  this 
statement  that  any  legal  estate  was  outstanding  in  the  in* 
cumbrancers,  but  that  the  more  reasonable  presumption  is 
that  which  accords  with  the  very  words  of  the  will. 

Lastly,  it  was  said,  that  as  the  cottage  had  been  bailt  on 
land  inclosed  from  the  waste,  and  there  was  evidence  of 
this  having  been  done  with  the  knowledge  of  the  lord,  a 
licence  at  least  must  be  presumed,  and  that  it  had  not  baen 
properly  revoked  before  action  brought. 

The  lessor  had  proved,  that  a  very  short  time,  a  fair  days 
only,  before  the  action  brought,  he  and  his  servants  bad 
entered  on  the  inclosure  and  broken  down  the  hedges  in 
several  places.  It  appears  to  us  that  this  act,  the  parpose 
of  which  was  unambiguous,  was  evidence  from  which  the 
jury  were  warranted  in  finding  a  revocation  of  the  licence. 
Such  revocation  might  be  by  action  in  pais  or  by  parol,  and 
no  precise  time  is  limited  by  law  as  necessary  to  intervene 
between  it  and  the  commencement  of  the  action  which  treats 
the  party  in  possession  as  a  trespasser.  We  think  there 
should  be  no  rule. 

Rule  lefaaed. 
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The  Queen  v.  Guest  and  others. 

X  HIS  was  an  appeal  against  a  rate  made  for  the  relief  of  Real  moperty 

the  poor  of  the  parish  of  Merthyr  Tjdvil,  in  the  coanty  of  ^"'jj^  1^^^ 

Glamorgan.     The  appellants  are  the  lessees  and  occupiers  ^^  according 

of  certain  iron  works  called  ''The  Dowlais  Iron  Works/'  value,  as  com- 

in  the  said  parish  of  Merthyr  Tydvil,  and,  as  connected  *^»"ed  with  the 

with  these  iron  works,  they  are  also  lessees  and  occupiers  attached  to  it 

of  certain  mines  and  coal  mines.     One  portion  of  the  coal  |^|.">**°^rac- 

.     .  tunng  pur- 

mines,  in  the  occupation  of  the  appellants,  is  situated  in  the  poses,  without 

parish  of  Merthyr  Tydvil,  and  the  other  portion  is  situated  wTe"her"tlfat 
in  the  parish  of  Gellygare,  in  the  county  of  Glamorgan,  machinery  be 
being  the  adjoining  parish  to  that  of  Merthyr  Tydvil,  and  al  property,  so 
the  latter  portion  is  brought  from  the  parish  of  Gellygare  **  V?  ^  ^**^^® 
by  means  of  an  underground  adit,  the  mouth  of  which  is  seizure,  or 
situated  in  the  parish  of  Merthyr  Tydvil.    The  appellants  JlJould  dwcend 
objected  to  the  rate  on  the  coal  brought  from  the  mines  in  to  the  heir  or 
the  parish  of  Gellygare,  on  the  ground  that  it  was  charge*  i^fong,  on*^the 
able  in  Gellygare,  and  not  in  Merthyr  Tydvil.     The  sessions  expiration  of 
allowed  the  objection,  and  amended  the  rate  accordingly,  landlord  or 
and  no  question  was  raised  with  respect  to  the  amendment,  tenant. 
The  appellants  further  objected  to  the  amount  of  the  rate 
upon  their  iron  works,  because  several  engines  and  other 
machinery,  used  for  working  the  iron  mines,  mentioned  in 
the  said  rate,  and  also  the  several  engines  and  .other  ma- 
chinery used  in  the  process  of  manufacturing  iron  from  the 
iron  stone,  were,  as  the  appellants  alleged,  not  fixed  to  the 
freehold,  so  as  to  be  regarded  as  real  property  rateable  to 
the  relief  of  the  poor,  and  it  was  proved  that  personal  pro^ 
perty  was  not  charged  to  the  poor  rate  in  the  parish.    The 
mode  of  erecting  such  engines  and  machinery  was  proved 
to  be  as  follows :  The  soil  is  first  excavated  to  a  certain 
depth,  for  the  purpose  of  laying  down  foundation  walls  of 
strong  masonry;  into  these  walls,  when  built,  are  introduced 
balk  and  other  strong  timber,  which  are  covered  and  secured 
by  means  of  bolts  and  other  contrivances  to  and  by  an  iron 
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platform;  upon  this  platform  are  placed  frames  made  of 
wood  and  iron,  which  frames  are  inserted  into  the  walls 
of  the  buildings  in  which  the  engine  and  machinery  are 
inclosed ;  these  frames  then  serve  as  the  foundation  of  the 
engines  and  machinery,  which  are  attached  to  the  frames  by 
means  of  cotterells  or  keys  and  jibs,  in  such  a  manner  as  to 
be  tightened  or  slackened,  or  altogether  removed  at  pleasure; 
such  removal  may  be  effected  from  and  out  of  the  buildings 
which  inclose  them,  without  injury  either  to  the  engines  or 
machinery,  or  to  the  buildings  or  the  soil,  and  without  dis- 
placing any  part  thereof.  The  machinery  thus  described  is 
referred  to  in  the  amount  of  value  in  the  Schedule  No.  2  of 
the  rate  thereunto  annexed.  The  iron  mines  occupied  by 
the  appellants  are  situate  in  the  parish  of  Merthyr  Tydvil, 
and  within  a  short  distance  from  the  works,  engines  and 
machinery  comprised  in  the  rate.  As  to  such  of  the  en- 
gines as  are  applicable  to  the  working  of  the  iron  mines, 
whether  such  engines  are  fixed  to  the  freehold  or  not,  the 
sessions  allowed  the  objection  and  amended  the  rate  accord* 
ingly,  and  no  question  is  raised  as  to  such  amendment. 
The  sessions,  with  the  amendments  before  mentioned,  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court.  The 
schedule  was  set  out,  and  the  following  are  some  of  the 
items,  which  were  very  numerous  and  all  similar : 


Schedule  No.  S, 

Landlord. 

Penon  Rated. 

Properly  Assessed. 

Schedule  No.  1. 
rued  Building. 

Machinery  and 
Engines  alleged 
to  he  Chattels. 

£. 

£. 

IklatquU  of  Bute 

Meun.  Guest, 

tl  Blast  Furnaces. 

10,500 

17,000 

and 
Messn.  Gaett. 

Lewis  &  Co. 

b  Blast  Engines. 

4,500 

Lewis  &  Co. 

HNERY. 

Roof  and  Buildmg, 

9  fires, 

ISO 

Puddling  Forge. 

•  •         . . 

6SO 

.58  Furnaces, 

Roofs  &  Buildings, 

l.5iS 

f660 

Engine  for  Rolling, 

60 

&c.  &c. 

The  Queen 

V. 
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The  question  for  the  Court  was,  whether  the  appellants  i837. 
were  liable  to  be  rated  for  the  various  properties  referred  to 
in  the  schedule  No.  2  of  the  rate  before  set  fortli,  or  whether 
the  rate  was  unequal  in  respect  of  the  appellants  being  5"^^ 
rated  for  them.  If  the  Court  shall  be  of  opinion  that  the 
several  properties  comprised  in  the  second  schedule,  before 
set  forth,  ought  not  to  be  charged,  the  rate  to  be  amended 
and  altered  accordingly. 

Another  case  had  previously  been  sent  up  by  the  sessions, 
in  which  a  great  variety  of  questions  were  submitted  to  the 
Court;  that,  however,  was  subsequently  withdrawn,  and 
the  present  case  was  substituted.  It  was  argued  in  last 
Hilary  term  (Jan.  25)  by 

Maule  and  JT.  Evans,  in  support  of  the  rate.  The  ses-* 
sions  have  held  that  the  articles  contained  in  the  second 
column  of  the  schedule,  are  to  be  taken  into  consideration, 
in  estimating  the  value  at  which  the  appellants'  premises 
are  to  be  assessed,  and  that  decision  is  correct.  It  is  in- 
tended to  be  argued  that  they  constitute  merely  personal 
property,  and  distinctions  are  to  be  made  between  the  chat- 
tels which  go  to  the  executor  and  the  fixtures  which  go  to  the 
heir,  and  between  the  relative  rights  of  landlord  and  tenant 
in  regard  to  such  property.  But  no  such  distinctions  are 
to  be  attended  to  in  determining  the  rate  upon  engines  and 
machinery.  The  simple  question  is,  whether  the  fixtures  are 
practically  used  and  occupied  with  the  realty;  for  if  so  they 
are  properly  taken  into  the  estimate  when  the  realty  to  which 
they  are  attached  is  valued.  Hex  v.  St.  Nicholas^  Glou* 
tester  {a) y  Rex  v.  The  Hull  Dock  Company  {b),  establish 
that  principle.  Here  the  articles  mentioned  and  described 
in  the  case  are  affixed  to  the  freehold,  and  are  used  with  it, 
and  consequently  are  properly  rated. 

Sir  J.  Campbell  A.  G.  and  Powell,  with  whom  was  £.  V. 
Williams,  contrA.    It  must  be  conceded  that  this  machinery 

(a)  Cald.  262.  (ft)  1  T.  R.  219. 
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1837.        was  affixed  to  the  freehold.     It  did  not  hoifever  thereby 
rw^L^Q^^      ^^®  ^  ^^  personal  property.    The  articles  in  qoesdoa 
9.  would,  as  chattels,  pass  to  the  assignees  of  a  bankrapt; 

and^w  *^*^''^-  Hunter  ifl\  Trappes  v.  Hatter  {b).  They  coaH 
be  recovered  in  an  action  of  trover,  Clark  v.  Crwtnskmo^f^ 
Co&mis  V,  Beaumont  (d)\  and  they  are  snch  as  vould  pass 
to  the  executor,  and  not  to  die  heir.  Lord  Dudley  v.  Lard 
Warde  (e),  Elwes  v.  Maw  (/),  and  Rex  v.  Otley  (g).  [Cok- 
ridge  J.  The  authorities  were  sdi  cited  in  Wamborough  v. 
Maton  (A).]  Then  if  these  articles  are  to  be  treated  as  per- 
sonal chattels,  they  are  not  rateable,  at  least  in  thb  paririi. 
It  is  true  that  by  the  43  Eliz.  c.2,  personal  property  might 
have  been  rated  for  the  relief  of  the  poor;  bat  where  it  is  so 
rated,  which  is  an  exceedingly  rare  occurrence,  the  rate  is 
borne  equally  by  all  the  inhabitants,  whereas  here  it  is  ex- 
pressly stated,  that  personal  property  is  not  charged  to  the 
poor-rate  in  this  parish.  Where  the  value  of  the  hujd  is  in 
fact  increased  in  consequence  of  something  affixed  to  it,  or 
some  peculiar  property  possessed  by  it,  and  brought  foith 
by  the  art  and  industry  of  man,  that  increased  value  is  the 
proper  rateable  value,  and  the  cases  cited  on  the  otbdr  side 
have  so  setded  it.  But  here,  in  eflfect,  it  is  sought  to  lay 
the  rate  upon  the  machinery,  which  does  not  increase  the 
value  of  the  land. 

After  the  argument  the  Coubt  desired  to  see  the  rate 
itself,  and  said  they  would  consider  as  to  their  judgment  oo 
the  case.  The  rate  was  subsequently  sent  to  the  Court, 
and 

Lord  Denman  C.  J.  in  the  ensuing  Hilary  term 
(Jan.  31)  delivered  the  judgment  of  the  Court. — ^This 
was  an  appeal  against  a  rate,  on  the  ground  that  many  arti- 

(fl)  3  B.  &  C.  368;  S.  C.  5  D.  &  (e)  Amb.  113. 

R.240.  (/)8East,38. 

(6)  2  Cr.  &  M.  153.  (g)  1  B.  &  Ad.  161. 

(c)  3  B.  &  Ad.  804.  (h)  4  A.  &  £.  884. 

(d)  5B.&Ad.r2. 
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cks  4>f  machinerj,  einployjed  by  the  appellants  io  tkeir  manu- 
Uctor^,  wece  personal  property,  and  not  subject  to  be  rated. 
7^  «efi4oii8  proposed  numerous  questions  to  us^  but  we 
did  not  tbink  Ijbeir  statement  so  full  as  it  might  have  been, 
and  we  desired  to  see  a  copy  of  the  rate,  in  the  hope  that 
w^  ought  be  enabled,  from  the  description  there  given,  to 
specify  the  articles  that  ought  to  be  included.  In  this  we 
ar^  disappointed,  9od  can  only  direct  that  the  rate  should 
fimlly  stand  on  the  general  principle  which  we  have  lately 
b^d  occasion  to  Jiay  down  (a),  that  real  property  ought  to  be 
rated  according  to  its  actual  value,  ats  combined  with  the 
mschinery  aU^hed  to  it,  without  considering  whether  that 
machinery  be  real  or  personal  property,  so  as  to  be  liable 
(o  distress  pr  seizure  under  a  fieri  facias;  or  whether  it 
woujd  descend  to  the  heir  or  executor,  or  belong,  at  the 
ei(piration  of  a  lease,  to  landlord  or  tenant. 

The  rate  must  therefore  be  sent  back  to  the  sessions  to 
apply  this  principle. 

(a)  In   The  King  v.  The  Birmingham  and  Siaffordthire  Ga$  Light 
Company^  1  N.  &  P.  691. 


Guest 
and  others. 


Ex  parte  Storey. — In  the  matter  of  Arbitration  between 
W.H.  Storey,  Hugh  James  and  Richard  Robinson. 

\^ROWDER,  on  a  former  day  in  this  term,  had  obtained 
a  rule  nisi  for  setting  aside  a  rule  of  Court  made  in  Michael- 
mas term  last,  for  making  the  agreement  of  reference  a 
rule  of  Court,  on  the  ground  that  the  agreement  for  the  ar- 
bitration contained  a  stipulation  that  the  award  and  not  the 
submission  to  arbitration  should  be  made  a  rule  of  Court; 
against  which  cause  was  now  shewn  by  Sir  W,  JV.  FoUett, 
who  relied  on  Pedley  v.  Westmacott  (6),  where  the  same 
objection  had  been  niade  and  overruled. 


(6)  3  £a8t,  603* 


to  make  a  rule  of 


Saturday^ 
November  251  h 

A  submission 
to  arbitration 
contained  a 
stipulation 
that  the  award 
not  the  agree- 
ment should 
be  made  a  rule 
of  Court : — 
Field,  that  the 
Court  had 
jurisdiction 
under  the  9  & 
10  Will.  3,  c. 
15,  and  were 
authorized 
Court  thereon. 
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1837.  Crawder,  in  support  of  the  rule.    This  Court  derives  its 

^'^^  authority  from  the  9  &  10  WW.  3,  c.  15,  which  empowers 
Storbt.  parties  to  agree  that  their  submission  should  be  made  a  rule 
of  Court,  and  to  insert  such  their  agreement  in  their  sub* 
mission ;  which  agreement,  so  made  and  inserted  in  their  sub- 
mission, shall,  upon  producing  an  affidavit  thereof,  be  entered 
of  record  in  the  Court,  and  a  rule  shall  be  obtained  there- 
on. It  is  only  therefore  where  the  agreement  is  contained 
in  the  submission  that  a  rule  of  Court  can  be  made.  Such 
was  the  determination  of  the  Court  in  AnonymouM  (a),  and 
Harrison  v.  Oundry  (6).  It  is  true  that  Pedley  v.  JVeMtma- 
cott  (c)  is  a  decision  the  other  way,  but  the  former  case  was 
not  cited  therein,  and  it  certainly  is  not  consistent  with  the 

words  of  the  statute.    In  ▼.  MiUs(d)  Lord  EUkm 

held,  that  a  parol  submission  was  not  within  the  statute ; 
and  in  his  judgment  observedr  **  I  have  always  understood 
that  where  an  award  is  to  be  made  a  rule  of  Court,  ibe  sub- 
mission that  it  shall  be  so  must  be  in  writing."  How  can 
it  be  said  that  an  award  is  the  same  as  a  submission  to  ar* 
bitrationt 

Lord  Dbnman  C.  J.— This  is  an  appeal  to  the  statute. 
In  Pedlejf  v.  IVestmacott(  c)  Lord  Ellenborough  said,  that 
the  case  of  Powell  v.  Phillips,  there  cited,  in  which  the  sub- 
mission had  stated  that  the  award  should  be  made  a  rule  of 
Court  instead  of  the  agreement,  and  it  was  held  to  be  no 
objection,  was  the  later  and  more  sensible  determination. 
We  must  agree  with  it. 

Patteson,  Wiluams,  and  Coleridge  Js.  concurredi 

Rule  discharged  with  costs. 

(a)  8  Barnard.  K.B.  163.  (c)  3  East,  60S. 

(b)  2  Str.  1178.  (rf)  17  V«s.  419. 

END  OF  MICHAELMAS  TEEM. 
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ACCOMMODATION. 

Liability  of  accommodation  accep- 
tor.-~See  Pleadino,  VII.  1. 

ACQUIESCENCE. 

1.  Of  lord  of  the  manor  in  an  en- 
croachment on  the  waste,  how 
determined. — See  Landlord  and 
Tenant,  II. 

2.  In  sale  by  a  party  having  a  right 
to  interfere. — See  Estoppel,  IL 

ACQUITTAL. 

When  one  of  several  defendants  is 
entitled  to. — See  Practice,  V. 

ACTION. 

1.  Right  to  maintain  against  a  cor- 
poration on  a  parol  contract. — See 
Cor?oration,  I.  1. 

2.  For  tithes,  by  an  incumbent  de 
facto.— See  Tithes. 

3.  By  and  against  attornies.  —  See 
Attorney,  II.  Ill, 

4.  On  a  bill  of  lading. — See  Bill  of 
Ladino. 

5.  Right  of  action,  acquired  by  pro- 
mise not  to  sue. — See  Assumpsit, 
IILl. 

6.  Action  of  tort  by  executor. — See 
Executor,  IV.  1,  2. 

7.  By  depositors  in  Savings'  Bank. — 
See  Mandamus,  I. 

8i  By  servant  affainst  master. — See 

Master  and  Servant. 
9i  Against  sheriff. — See  Sheripp. 


ADMINISTRATOR. 

See  Executor. 

ADMISSION. 

By  executor,  of  assets. — See  Exe- 
cutor, III. 
By  party  in  possession  of  lands.— See 

EfviDENCE,    II.  3. 

By  agent. — See  Estoppel,   IV. — 

Evidence,  III. 
On  pleadings. — See  Pleading,  VII.2. 

— Bills  op  Exchange,  III.  1. 

ADMITTANCE. 
See  Copyhold,  1,  ^,  3. 

ADVERSE  POSSESSION. 

Rights  arising  out  of  20  years'  possa" 
siorif  prior  to  the  statute  3  &  4  IVUi, 
4,  c.  27. 

Where  a  party  was  let  into  possession 
of  lands,  as  tenant  at  will,  in  1807, 
and  continued  in  possession  till 
1831,  without  making  any  acknow^ 
ledgment:  Held,  that  his  heir  at 
law  had  acquired  no  right  to  the 
land  under  3  &  4  fVill.  4,  c.  27, 
ss.  2  and  7  (which  passed  in  1833), 
and  that  he  was  not  entitled  to 
maintain  ejectment.  Doed^Thomp- 
son  V.  Thonq>son»  657 
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ADVOWSON, 

Acceptance  of  itcond  Benefice  vacates 
the  first. 

1.  If  an  incumbent  with  cure  of 
souls,  below  8/.  a  year  in  tbe  king's 
books,  be  instituted  to  another  be- 
nefice, the  first  living  is  absolutely 
void  as  to  the  patron,  (although  not 
so  as  to  incur  a  lapse,)  and  being 
void,  it  is  inalienable:  therefore 
where  the  patron  of  a  living  uader 
8/.  a  year^  the  incumbent  of  which 
had  been  subsequently  instituted 
to  another  benefice,  sold  the  ad* 
vowson : — Held,  that  as  the  right 
to  present  to  the  Uvioff  had  vested 
in  the  patron  (although  he  had  no 
notice  of  the  cession),  the  right  to 
the  presentation  did  not  pass  with 
the  advowson.    AUton  v.  Atlay, 

492 

2.  As  to  the  right  of  the  incumbent 
of  first  living  to  sue  for  tithesy — 
See  Tithes* 

AFFIDAVIT. 

I.  Venue  in  Jurat,  for  Crimmal  In- 

foTwation* 

Semble,  An  affidavit  to  found  a  cri- 
minal information  can  be  read, 
where  the  county  in  which  it  is 
sworn  does  not  appear  on  the  jurat, 
but  does  on  the  affidavit  itself; 
per  Patteson  J .     The  King  v.  Byrne, 

152 

II.  Whether  it  may  be  read  at  Quarter 
Sessions,  as  to  Time  of  Appeal 
against  Overseers*  Accounts, 

Quare,  whether  an  affidavit  from 
an  appellant  against  an  overseer's 
accounts  is  receivable  at  hearing 
of  the  appeal,  stating  the  time  at 
which  he  first  had  knowledge  of 
the  accounts.     The  Queen  v.  Watts, 

367 
III.  Scandalous  Matter  in. 

The  effect  to  proaecutor  of  slander- 
ous words  on  a  deiendant^  in  an 
affidavit  to  procure  a  criminal  in- 
formation against  him.  The  King 
V.  Byrne,  152  ' 


IV.  Variance  betmen  Sum  sworn  to  m 
4ffidavit  and  Indorsement  on  Capias, 
— See  Bail,  I. 

V.  Admissibility  of  Affidavit  bv  She- 
rife  Oficer  in  Action  agmmt  oher^. 
See  EviBBNCjB,  III. 

AGENT. 

See  Principal  and  Aoent. 

AGREEMENT. 

1.  Void,  made  by  bankrupt — See 
Bankrupt,  I. 

2.  Agreement,  not  lease. — See  Land- 
lord AND  Tenant,  I.  2. 

3.  Entirci  where.— -See  Assumpsit, 
III.  2. 

ALTERATION. 

On  the  face  of  a  bQl  of  exchange. — 
See  Bills  of  Exchange*  HI.  1, 2. 

AMENDMENT. 

1.  O/*  a  Mff/irfiM  record. 

2.  The  Court  has  no  power  to  amend 
a  record  under  3  &  4  Wiii.  4,  c.  42, 
s.  24^  where  the  jury  lias  been  di- 
rected to  find  the  facts  speeiallv. 

Judgment  entered  up  according 

to  the  right  of  the  case.      Guest  y, 

Elwes,  230 

2.  Power  of  the  Court  to  amend  an 

award. — See  Arbitrament,  II.  2. 

APPEAL. 

1.  Whether  affidavits  may  be  read  at 
sessions,  as  to  time  for  appeal 
against  overseers'  aocottnts,--^See 
Affidavit,  II. 

2.  Against  orders  of  removal. — See 
Poor,  IV. 

3.  Decision  of  quarter  sessions,  when 
final. — See  Jurisdiction,  I.  6. 

4.  Against  the  accounts  of  an  assistant 
overseer. — See  Overseer,  I. 

5.  Statement  of  grounds  of  a^ied.— 
See  Poor,  IV. 

6.  Service  of. — See  Poor,  IV. 

APPLICATION. 

1.  To  set  aside  an  award,  time  for.*— 
See  Arbitrament^  II.  1* 

2.  For  an  order  in  bastardy. — See 
Poor,  VI. 
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APPOINTMENT. 

See  Adyowson. 

Of  an  iocapacitated  peraon.  —  See 
Office,  II. 

ARBITRAMENT. 

I.  Fmding  of  H^eral  Inua,  uhert  a 
Set'of  is  pleaded. 

To  a  declaration  for  goods  sold  and 
delivered,  work  and  labour,  money 
paid,  and  on  an  account  stated,  the 
defendant    pleaded — 1.   non-as- 
sumpsit, except  as  to  102f.  %s.  9d; 
S.  set-oi!  to  a  larger  amount  for 
money  had  and  received  by  the 
plaintiff  to  the  use  of  the  defend- 
ant, and  on  an  account  stated :  3. 
as  to  102/.  Zs.  9(f.  payment  into 
Court.    The  plaintiff  ioined  issue 
on  the  first  and  second  pleas,  and 
as  to  the  last  replied  damages  ul- 
tra.   By  an  oraer  at  nisi  prius, 
the  cause  and  all  matters  in  difier* 
eoce  were  referred  to  an  arbitrator, 
who  awarded,  that  On  both   the 
iasues,  so  far  as  the  same  applied 
to  the  first,  second,   and  fourth 
counts  of  the  declaration,  the  ver- 
dict   should  be  entered  for    the 
plaintiff;   and  so  fior  as  they  ap- 
plied to  the  third  count  (for  money 
paid),  the  verdict  should  be  en- 
tered for  the  defendant.     He  as- 
aeaaed  the  plaintiff's  damages  on  the 
issues  found  for  him  at  19/«  5s.  Id, : 
—Held,    that  the  arbitrator  was 
mistaken  in  finding  that  a  verdict 
should  be  entered  for  the  defend- 
ant on  the  second  issue  (that  of 
set-off)  as  to  the  third  count  only, 
because  the  plea  of  set-off  is  not 
divisiblie ;  it  is  pleaded  to  the  whole 
action,  and  unless  the  set-off  equals 
the  aggregate  of  the  plaintiff's  de- 
mand, a  verdict  cannot  be  found 
for  the  defendant  on  a  single  count, 
because  it  equals  the  demand  on 
that  count     but  as  such  finding 
was  in  favour  of  the  defendant,  he 
could  not  avail  himself  of  thai  mis- 
take to  set  aside  the  award,  nor 
had  the  Court  power  to  correct  the 


award,  so  as  to  prevent  the  plain- 
tiff from  paying  the  costs  of  the 
issue  found  for  the  defendant. 
Moore  v.  ButUn.  436 

II.  Practice  m. 

1 .  Where  a  cause  and  all  matters  in 
difierence  are  referred  at  nisi  prius, 
a  motion  to  set  aside  the  award 
is  not  too  late,  although  made  more 
than  four  days  in  the  term  after  its 
publication.  Ibid, 

2.  The  Court  has  no  power  to  amend 
the  award.  Ibid. 

3.  The  party  in  whose  favour  a  mis- 
take has  been  made  in  an  award, 
has  no  power  to  move  to  set  it 
aside.  Ibid. 

III.  JurisdktioH  over,  6y  the  Courts  at 
Westminster. 

1.  A  submission  to  arbitration  con-* 
tained  a  stipulation  that  the  awards 
not  the  agreement,  should  be  made  a 
rule  of  Court:— Held,  that  the 
Court  had  jurisdiction  under  the  9 
&  10  fVilL  3,  c.  15,  and  were  au- 
thorized to  make  a  rule  of  Court 
thereon.     Ex  parte  Storey.      667. 

%.  Power  of  depositors  in  Savings' 
Banks  to  compel  trustees  to  submit 
to  reference. — See  Mandamus,  I. 

ARREST. 

Where  the  sum  sworn  to  in  affidavit 
is  less  than  that  indorsed  on  capias. 
— See  Bail,  I. 

ASSETS. 
See  Executor,  II. 

ASSIGNEE. 
Of  insolvent,  proof  of  title  of.— See 

EVIBSKCE,  VI. 

ASSISTANT'  OVERSEER. 

See  Overseer. 

Appeal  against  his  Accounts. 
See  Overseer,  I. 

ASSUMPSIT. 
I.  Generally. 

I.  Indebitatus  on  an  executory  con- 
tract.-«-See  Corporation,  I.  %. 
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Againitfc  a  corporation.  —  See 
Corporation,  I.  1. 

2.  On  a  promise  made  by  a  bank- 

rupt.—See  Bankrupt,  I. 

3.  On  an  attorney's  bill. — See  At- 

torney, II. 

I.  Wiai  is  a  good  ConMeration. 

1.  Forbearance  to  sue  on  the  part  of 
the  assignee  of  a  bond,  is  a  good 
consideration  for  a  parol  promise 
by  the  obligor  to  pay  by  instal- 
ments, and  to  give  a  warrant  of 
attorney  to  enter  up  judgment  for 
the  whole,  in  case  of  default  in 
payment  of  anv  instalment. 

The  mutuality  of  this  contract 
consists  in  the  forbearance  by  the 
assignee,  being  a  condition  prece- 
dent to  any  right  to  sue  on  the 
promise.    Morion  v.  Bum*      S97 

2.  Failure  of  Part  of  the  Couiideration, 

The  declaration  stated  that  the  de- 
fendant was  indebted  to  the  plain- 
tiff in  703/.,  for  goods  previously 
sold,  in  consideration  whereof,  and 
of  the  plaintiff's  selling  him  some 
sheets  of  wool  at  a  certain  rate, 
and  in  consideration  that  the  plain- 
tiff would  give  time  to  the  defend- 
ant for  the  payment  of  the  said 
sum  of  money,  the  defendant  pro- 
mised to  pay  the  said  sum,  ana  the 
value  of  the  wool  to  be  delivered, 
by  accepting  a  bill  of  exchange  for 
the  whole  amount.  There  was  an 
averment  of  the  delivery  of  the 
wool,  and  that  its  value  was  515L 
\U.  2d.;  that  the  plaintiff  did  give 
time  to  the  defendant  for  payment, 
and  that  the  plaintiff  tendered  a 
bill  for  acceptance,  but  the  defend- 
ant refused  to  pay  by  accepting 
the  bill  or  otherwise,  and  tliat  the 
whole  ajmregate  sum  remained  un- 
paid. The  first  plea  was,  that  the 
goods  were  above  the  value  of  10/., 
and  that  there  was  no  note  in  writ- 
ing or  acceptance  of  any  part  of 
the  wool  so  agreed  to  be  sold  and 
delivered.  The  second  plea  was, 
the  wool  was  warranted  of  a  supe- 


rior quality;  that  it  was  of  an  in- 
ferior quality,  and  thereby  was  of 
no  use  to  the  defendant,  who  re- 
turned it:-^Held,  first,  that  each 
plea  was  a  complete  answer  to  the 
whole  action,  because  there  was  a 
failure  of  part  of  the  consideration 
for  the  promise ;  secondly,  that  the 
Court  could  not  give  judgment  for 
the  plaintiff,  on  the  ground  that, 
lookmg  at  the  whole  record,  a  good 
consideration  and  a  good  cause  of 
action,  to  the  amount  of  703/.,  the 
price  of  the  wool  previously  sold, 
clearly  existed,  because  in  an  action 
of  assumpsit  the  defendant  can 
only  be  niade  chargeable  with  the 
breach  of  the  promise,  as  laid  in 
the  declaration*    Head  v.  Baldrey. 

217 
ATTORNEY. 

I.  ConsequenecBof  not  taking  out  Cer* 
tifieute. 

1.  An  attorney  who  has  ceased  to 
practise  and  take  out  his  yearly 
certificate,  is  bound  to  take  out  his 
certificate  on  ]>rocurin^  his  re-ad- 
mission, and  if  he  fail  to  do  so, 
whether  he  recommences  practice 
or  not,  the  re-admission  becomes 
null  and  void.    WUton  v.  Chambers, 

2»  When  an  attorney  obtained  his  re- 
admission  in  18S3,  but  did  not 
practise  or  take  ont  a  certificate 
till  1826,  the  Court  ordered  various 
securities  that  were  given  to  him 
by  a  client,  for  business  done  as  an 
attorney,  afler  he  had  obtained  his 
certificate  in  1826,  to  be  cancelled, 
for  as  he  could  not  sue  for  work 
done  as  an  attorney,  (not  having 
taken  out  a  certificate  for  three 
years  afler  his  re-admission,)  secu- 
rities given  for  work  in  that  cha- 
racter were  illegal.  IHd. 

II.  Actions  bjf, 

1.  The  defence  to  an  action  of  as- 
sumpsit on  an  attorney's  bill,  that 
no  proper  bill,  duly  signed,  had 
been  delivered,  must  be  pleaded 
specially.    Lant  v.  Ohmjf*      258 
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2.  Qucerti  whether  an  attorney's  bill 
for  business  done  in  conducthig  a 
suit,  delivered  pursuant  to  the  sta- 
tute 3  Jac.  1,  c.  7,  and  St%  Qeo.  3, 
c.  23,  need  state  the  Court  in  which 
the  business  was  done  ?  Lane  v. 
Glenny.  258 

III.  Actions  against,  liability  for 
irregular  Execution  of  regular  Prch 
cess. 

Two  attomies  issued  a  precept,  on 
a  judgment  recovered  in  a  local 
court,  to  the  bailiff,  and  indorsed 
their  names  on  it.  They  knew  the 
residence  of  the  defendant,  and  one 
of  them  sent  him  word  that  the  levy 
would  not  be  made  on  a  particular 
day.  The  bailiff,  while  executing 
the  levy,  stated  that  he  was  em- 
ployed by  the  attomies.  The  levy 
was  made;  and  the  defendant's 
house  being  without  the  jurisdic- 
tion, he  brought  an  action  against 
the  bailiff  and  the  attomies,  who 
severed  in  their  pleas,  and  pleaded 
the  general  issue  and  a  justification 
under  the  process:  —  Held,  that 
there  was  not  sufficient  evidence 
to  shew  that  the  attomies  autho- 
rized the  illegal  execution  of  the 
writ,  independently  of  the  special 
plea,  and  therefore  that  they  were 
entitled  to  a  verdict  of  acquittal  on 
the  general  issue.  Sowell  v.  Cham" 
pion.  627 

BAIL. 

I.  Affidavit  to  hold  to  bail. 

Where,  in  the  affidavit  to  hold  to  bail, 
the  sum  sworn  to  be  due  was  less 
than  that  indorsed  upon  the  writ 
of  capias,  and  a  bail-bond  was 
given  in  the  latter  sum,  the  Court 
ordered  that  the  bail-bond  should 
be  cancelled,  and  that  the  defend- 
ant should  enter  a  common  appear- 
ance.    Cook  V.  Cooper.  607 

II.  Time  for  Bail  to  render  after 
Notice  ofSci.  Fa. 

See  PsACTiCE,  II.  1,  2. 


BAIL-BOND. 

See  Bail. 

BAIL  COURT. 
Decision  in,  not  reviewable. 
See  Jurisdiction,  I.  1. 

BAILIFF. 

Quaere f  whether  a  distress  made  by  a 
party  in  his  own  right,  can  be  jus- 
tified by  a  subsequent  ratification 
by  the  lord.     Taykrson  v.  Peters. 

622 

BANKRUPT. 

I.  Promises  by  a  Bankrupt. 

The  promise  by  a  bankrupt  to  pay  a 
creditor  a  sum  of  money,  if  the 
creditor  will  come  in  and  prove 
against  the  estate,  is  void.  Brealey 
V.  Andrews.  114 

II.  As  to  dealing  with  Bankrupt's 
Goods  more  than  Two  Months  before 
the  Commission  issues, 

A  trader  committed  an  act  of  bank- 
ruptcy by  absconding  from  his 
house.  He  left  behind  him  a  ahop- 
man,  who,  being  ignorant  of  the 
act  of  bankruptcy,  sold  certain 
goods  and  received  the  pajrment 
for  them.  More  than  two  months 
after  such  sale  a  fiat  issued  against 
the  trader.  The  assignee  brought 
an  action  of  trover  against  the 
shopman,  who  pleaded  not  guilty, 
and  that  the  plaintiff  was  never 
possessed  as  of  his  own  property : — 
Held,  first,  that  the  defendant  was 
guilty  of  conversion,  and  could  not 
avail  himself  of  any  defence  in  re- 
spect of  his  character  of  general 
agent,  even  if  it  were  available, 
unless  it  were  speciaHy  pleaded. 
Secondly,  that  to  defeat  the  title  of 
the  assignee  by  the  6  Geo.4y  c.  16, 
B.  81,  or  s.  82,  it  should  have  been 
shewn  that  the  purchaser  bad  no 
notice  of  the  act  of  bankruptcy  at 
the  time  of  the  purchase;  and  as 
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no  evidence  was  offered  at  the  trial 
to  prove  the  want  of  notice  in  such 
purchaser,  the  second  plea  was  not 
proved.    Pearton  v.  Grakam.     636 

BENEFICE. 

Effect  of  accepting  a  second  benefice 
with  cure  of  souls. — See  Advow- 

SON,   I. 

BENEFICIAL  INTEREST. 

In  land,  sufficient  to  confer  settle- 
ment.— See  Pooa,  III.  1, 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  Validiti/  of  Bills  tainted  xnih  Gam-' 
bUng  or  Usury, 

1.  A  note  payable  on  demand,  is  a 
note  payable  within  three  months 
af^erthe  date  thereof,  and  there- 
fore within  the  provisions  ofSSt^ 
Will.  4,  c.  98,  makinff  such  notes 
valid  in  the  hands  of  a  bon&  fide 
holder,  although  tainted  with  usury. 
Vallance  v.  SiddeL  78 

2.  The  first  section  of  the  5  &  6 
Will,  4,  c.  41,  making  bills  given 
for  gambling  transactions  voidable 
only,  and  not  void,  is,  as  well  as  the 
second  section,  prospective.  Hitch' 
cock  V.  Way.  72 

S.  The  5S  Geo,  3,  c.  98,  only  protects 
bond  fide  holders  of  bills  or  notes 
who  have  discounted  such  bills, 
or  paid  valuable  consideration  for 
them  at  the  time  of  indorsement, 
and  does  not  include  a  bond  fide 
holder,  who  has  taken  such  a  bill 
in  payment  of  an  antecedent  debt. 
Vallance  v.  SiddeL  78 

4.  The  8  &  4  WUl.  4,  c.  08,  s.  7, 
examined  on  the  Parliament  Roll, 
enacts,  "nor  shall  the  liability  of 
any  part^  to  any  bill  of  exchange 
or  promissory  note,  be  affected  by 
reason  of  any  statute  or  law  in 
force  for  the  prevention  of  usury." 

11.  Notice  of  Dishonour. 
The  following  is  a  sufficient  notice 


of  dishonour  to-  the  drawer  of  a 
bill  of  exchange,  **  Your  bill  drawn 
on  T,  T.  and  accepted  by  him,  is 
this  day  returned  with  chargea,  to 
which  we  request  your  imimdiate 
attention."  Grugeon  v.  Smith.   SOS 

III.  On  an  Alteration  on  Face  ofBilL 

1.  In  an  action  bv  an  indorsee  against 
the  indorser  of  a  bill  of  exchange, 
the  pleas  denied  the  indorsement, 
the  presentment,  and  the  due  no- 
tice of  dishonour,  and  alleged  the 
want  of  consideration.  At  the  trial 
the  bill  appeared  to  have  been  al- 
tered from  the  15th  to  the  10th 
December: — It  was  held,  that  it 
was  not  incumbent  upon  the  plain- 
tiff to  explain  the  alteration,  be- 
cause the  making  of  the  bill  was 
admitted  upon  the  record.  Sibley 
V.  Fisher.  480 

2.  The  fact  of  a  check  being  post 
dated,  need  not  be  pleaded  spe- 
cially.   Field  r.  Woods.  117 

IV.  lAdbikty  of  Accommodation 
Acceptor. 

See  PLEAniNo,  VII.  1. 

Time  for  objecting  for  want  of  proper 
stamp. — See  Stamp,  II, 

BILL  OF  LADING. 

Negotiability  of. 

Qucere,  whether  there  is  any  privity 
between  the  consi^ee  of  a  bill  of 
lading  and  the  ship-owners,  so  as 
to  enable  the  former  to  sue,  in  case 
the  coods  mentioned  in  the  bill 
should  not  be  delivered  ?  Berkley 
V.  Watling.  178 

BOND. 

Parol  promise  to  pay  sum  mentioned 
in  consideration  of  forbearance. — 
See  Assumpsit,  III.  1 . 

BOROUGH  RATE. 
Decision  of  quarter  sessions,  onappeal 
againBt,final.— SeeCERTioRA&i,  II. 
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BREACH* 


In  assumpsit,  when  part  of  the  con- 
sideration fails.— See  AssuMPsif: 

HI.  2. 

BURGESS. 
A  good   relator.  — See  Quo  War- 

RANTO,  III.  2. 

BURGESS  LISTS. 

Revision  of.— See  Quo  Warranto, 
1.2. 

CABRIOLETS. 
See  Ha€xkst  Coacbss. 

CANALS. 
Rateability  of.— See  Rate,  II.  2. 

CANCELLATION 
Ofwill.— See  Will,  IL 

CARRIER. 

Validity  of  covenant  in  restraint  of 
trade. — See  Trade. 

CASE. 

Action  on  the  case.— See  SjSeriff, 
1,  2,  3. 

CERTIFICATE. 
Neglect  to  take  out. — See  Attorney, 

CERTIORARI. 
h  Where  it  lits. 
\i  Although  an  order  of  the  Court  of 
Quarter  Sessions  to  estreat  a  re- 
cognisance for  a  forfeiture  out  of 
the  sessions  be  a  nullity,  yet  a  cer- 
tiorari will  be  awarded  to  remove 
it  in  order  to  quash  it. — The  Queen 
V.  Th6  Justices  of  the  West  Riding  of 
Yorkshire,  457 

IL  Where  taken  tmay. 

1«  Section  \%n  of  the  Municipal  Cor- 
poration Afct  {5hQ  Will.  4,  c.  7^,) 
takes  away  the  certiorari  to  re- 
move an  otcler  of  quarter  sessions 


on  appeal  against  a  borough  rate.— 
The  Queen  y.  Justices  of  Rifon.  411 

III.  Practice  in. 

Where  one  of  several  defendants  has 
removed  an  indictment  for  conspi- 
racy into  K.B.  by  certiorari,  and 
he  alone  has  entered  into  the  ne- 
cessary recognizances^  the  Court 
will  not  award  a  writ  of  proceden- 
do, or  impose  terms  as  to  the  other 
defendants  taking  short  notice  of 
trial,  although  by  the  practice  of 
the  Court  the  trial  could  not  be 
pressed  on  against  the  other  de- 
fendants^ and  great  delay  would 
probably  take  place.  The  King  v. 
Newtm  and  others,  121 

CHANCERY. 

Imprisonment  for  contempt  of  Court 
of. — See  Sheriff,  1, 2,  S. 

CHAPEL. 

Antiquity  of  presumed,  after  verdict. 
—See  Rate,  III. 

CHURCH. 
Repairs  of  church  built  under  the 


epi 

CI 


hurch  Building  Acts. — See  Rate, 
III. 

CHURCH-RATE. 

When  a  township  exempt  from. — See 
Rate,  III. 

CHURCHWARDEN. 

Signature  of  grounds  of  appeal  by. — 
See  Poor,  IV.  1. 

Return  to  mandamus  to  pay  church- 
rate. — See  Pleading,  I. 

CLERK  OF  THE  PEACE. 

L  Duty  of 

It  is  the  duty  of  the  clerk  of  the  peace 
to  put  the  law  in  motion  to  levy  all 
recognizances  forfeited  at  quarter 
sessions.  The  Queen  v.  The  Jus- 
tices of  the  West  Biding  of  York- 
s^re.  4f57 
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II.  Ref. 

1 » The  clerk  of  the  aesaionof  gaol  de- 
livery of  Newgate  is  not  entitled  to 
any  fee  in  respect  of  convicts  sen- 
tenced to  Imprisonment  with  hard 
labour.   TheQueenv.SirR.Bako'. 

375 

2.  He  is  entitled  to  the  fee  usually 
paid  at  the  time  of  passing  the  5 
Gto.  4,  c.  84,  in  respect  of  convicts 
sentenced  to  transportation.    HwL 

S.  The  clerk  of  the  session  of  New- 
gate, who  continued  in  office  up  to 
1780,  received  the  sum  of  6«.  2d. 
for  every  felon  ordered  to  he  trans- 
ported :  his  successor  in  office  re- 
ceived the  same  fee  till  the  year 
1 805 .  From  that  year  till  the  year 
1829,  when  his  successor  was  ap- 

G minted,  he  received  no  such  fee : — 
eld,  that  the  non-payment  of  the 
fee  during  this  period,  unexplained 
in  any  manner,  did  not  preclude 
the  clerk  of  the  session  from  mak- 
ing a  claim  for  the  fee  usually  paid 
under  the  6  Geo.  4,  c.  84,  s.  4,  and 
the  Court  granted  a  mandamus  in 
Older  to  ascertain  whether  any  fee 
was  usually  payable  at  the  time  of 
tlie  passing  of  tnat  act.  Und. 

COMMISSION 

To  esamme  Witnesies  Abroad. 

I.  Rttum  iot  what  improper. 

1.  A  commission  to  examine  witness- 
es at  Hamburffh  was  directed  to 
the  Judges  of  the  Chamber  of 
Commerce  of  that  city,  or  any  two 
of  them,  who  were  directed  to  take 
the  examinations  in  writing,  and  to 
send  the  same  to  the  Court  of  K.  B. 
under  their  seal.  The  original  ex- 
aminations were  taken  down  by  an 
officer  of  the  Chamber  of  Com- 
merce appointed  for  that  purpose, 
and  entered  by  him  in  the  minutes 
of  the  Court,  and  these  were  signed 
by  the  judges : — Held,  that  a  copy 
of  the  examinations,  attested  by 
the  above  officer,  and  under  the 
seal  of  the  Chamber  of  Commerce, 


was  not  a  proper  return,  6t  receiv- 
able in  evidence. 

SeiMe,  that  when  a  commisaioo 
to  examine  foreign  mtnesses  is  is- 
sued to  another  country,  their  an- 
swers returned  to  the  Court  of  K.B. 
must  be  in  English.  Cby  ▼•  Sto* 
pkentom.  189 

IL  CoKtmummt^^ 
2.  The  commission  directed  cfaeCham* 
ber  of  Commerce,  or  any  two  of 
them,  on  or  before  the  11th  July 
then  ensuing,  to  examine  certain 
witnesses.  The  Chamber  of  Com- 
merce met  on  the  11th  July,  and 
appointed  two  connnissioners  to 
take  the  examinations,  and  on  the 
15th  July  following  tlie  commis- 
sioners met,  and  the  witnesses  ap- 
peared before  them.  Sembk^  that 
the  commission  had  continuance 
from  the  11th  July,  as  the  Court 
would  not  intend  that  the  witnesses 
were  not  summoned  oa  the  11th, 
and  the  commission  adjourned  till 
the  15th.  liUL 

COMMON. 

Inclosure  from  waste.— See  Land- 
lord AND  Tekaut,  n. 

Plea  of  common,  when  new  assign- 
ment is  necessary. — See  Picadiico, 
VI. 

COMPENSATION. 

I.  To  Officers  under  Mumc^l  Carpo* 

ration  Act. 

Under  the  66tli  section  of  the  Muni- 
cipal Corporation  Act,  (5  &  6  WUL 
4,  c.  76,)  which  directs  that  an  ade- 
quate compensation  shall  be  assess- 
ed and  paid  to  town-clerks  remov- 
ed from  office  under  that  act,  a 
party  appointed  wliilst  the  bill  was 
before  parliament,  though  the  ap- 
pointment was  in  the  usual  form 
for  life,  is  entitled  to  nominal  com- 
pensation only  upon  being  so  re- 
moved.    Ex  parte  Lee.  68 

II.  As  to  the  power  of  the  Court  of 
Queen's  Bench  to  review  decision 
of  the  Lords  of  Uie  Treasury  on 
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Juestions   of   compentttion — See 
UftlSDICnON,  I. 

CONDITION. 

See  Devise,  II. 

CONSIDERATION. 

1.  For  agreement  in  restraint  of  trade, 

—See  T&ADE. 

2.  For  promise  to  pay  bond  debt. — 

See  Assumpsit,  III.  1. 

3.  Void  in  part,  Toid  for  the  whole, 

in  assumpsit. — See  Assumpsit, 
III.  2. 

4.  Ilkgality  oC— See  Bills  op  Kx- 

CHANOE,  I. 

CONSOLIDATION, 

Of  quo  warranto  informations, — ^See 
Quo  Warranto,  IV.  1. 

CONSTRUCTION. 

1.  Of  the  word  usual  in  statute. — See 

Clerk  of  the  Peace,  II.  3. 

2.  Of  covenant  to  repair.---See  Da- 

mages, II. 

3.  Of  the  words  all  my  copyhold^  in 

devise. — See  Devise,  III. 

4.  OfconUract.^See  Frauds,  I. 

5\  Of  carriage,  to  include  cabriolet. 
— See  Hackney  Coaches. 

CONTEMPT. 

Prisoner  in  custody  for  contempt, 
when  dischargeabfe^S^e  Sheriff, 

li    %f    Om 

CONTRACT. 

1.  Void  in  part  when  void  altogether. 

— See  Assumpsit,  III,  2. 

2.  Between  master  and  servant,  what 

a  sufficient  breach  of. — See  Mas- 
ter AND  Servant. 

3.  Executory,  when  to  be  considered 

asexecuted.—  See  Corporation, 
1.2. 

4.  When   not. — Sec    Master   and 

Servant,  2,  3. 

VOL.  II. 


5.  Parol  contract  with  eorporatton. — 

See  Corporation,  I.  1. 

6.  Relating  to  lands. — ^See  Frauds,  I. 

CONTEMPT. 

Imprisonment  for. — See  Shbriff,  1, 
2,5. 

CONVERSION. 
As  to  conversion  of  bankrupt's  goods, 


Lrupt 

.11. 


See  Bankrupt, 


CONVICTION. 
See  Jurisdiction,  L  ft. 

COPYHOLD. 

Admittance,  when  neceaary: 

1.  Where  the  reversion  in  fee  of  a 
copyhold  expectant  on  a  life  estate 
vests  by  devise  in  the  tenant  for 
life,  who  has  been  admitted  as 
tenant  for  life,  the  life  estate  is 
merged,  and  another  admittance  in 
respect  of  the  estate  devised  is  ne- 
cessary.   Doe  V.  Ltttoea.  1 95 

2.  An  heir-at-law  to  a  copyhold  may 
devise  his  reversion  without  ad- 
mittance. Ibid. 

S,  P.,  seised  in  fee  of  a  copyhold, 
devised  it  to  S.  for  life  and  died, 
the  reversion  descended  on  his  son, 
who  devised  it  to  S.^  the  tenant  for 
life,  who  had  been  previously  ad- 
mitted to  the  life  estate,  but  who 
was  never  admitted  to  the  estate  in 
fee.  By  her  will  S.  devised  the 
estate  in  fee  to  ^.,  B»  and  C  jointly, 
the  two  latter  of  whom  were  her 
heirs-at-Iaw.  The  three  devisees 
were  admitted  each  to  an  undivided 
third  of  the  copyhold,  to  the  uses 
of  the  will  of  5.— Held,  that  the 
admittance  of  the  tenant  for  life  did 
not  do  away  with  the  necessity  for 
another  admittance  on  the  descent 
of  the  estate  in  fee,  and  therefore 
that  S,  had  not  a  devisable  estate 
in  the  copyhold;  but  held  also, 
that  as  B,  and  C  had  been  admit' 
ted  to  two-thirds  of  the  copyhold, 

2   Z 
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(although  admitted  as  derisees,) 
yet,  as  they  were  tlie  heirg  of  P., 
the  prior  devisee,  their  admittance 
had  relation  to  the  will  of  the  first 
devisor,  and  that  they  were  entitled 
to  two-thirds  of  the  estate*  Doe  v. 
Lanes.  195 

Construction  of  devise  of. — See  De- 
vise, III. 

Revocation  of. — See  Will,  II. 

CORPORATION. 

I.  When  it  nunf  be  eued  on  a  parol 
Contract, 

1.  Assumpsit  is  maintainahle  against 
a  corporation  aggregate,  without  a 
head,  on  an  executed  parol  con- 
tract 

^.  Where  goods  have  been  sold  to 
a  corporation  upon  a  contract  of 
sale  or  return  within  a  reasonable 
time,  and  the  goods  are  detained 
an  unreasonable  time,  the  plaintiff 
may  bring  assumpsit  for  goods  sold 
and  delivered.  Beverley  v.  The 
Lincoln  Gas  Light  and  Coke  Com- 
pany. StSS 

II.  Municipal  Corporation. 

For  compensation  to  officers  under 
Municipal  Corporation  Act, — See 
Compensation,  I.  —  Mandamus, 
II. — Jurisdiction,  I.  4. 

Jurisdiction  over  borough-rate. — See 
Certiorari,  II. 

III.  CoundUon,  how  to  be  displaced. 

Dissolution  of  corporation  by  grant 
of  quo  warranto,  influence  of,  on 
Court. — See  Quo  Warranto,  II. 
1,2. 

COSTS. 

I.  On  Rule  for  New  Trial. 

Verdict  for  plaintiffs.  Defendant  had 
obtained  a  rule  for  a  new  trial ;  the 
rule  contained  no  mention  of  costs. 
The  plaintiff's  attorney  drew  up 
the  rule,  and  served  it  upon  the 
defendant,  upon  which  the  defend- 
ant's attorney  wrote  to  say  that  tlie 
defendant  declined  availing  himself 


of  the  privilege  of  the  new  trial. 
The  Court,  on  the  application  of 
the  plaintiflT,  diseharged  the  rule 
for  a  new  triali  and  Md  the  plain- 
tiff entitled  to  sign  judgment,  and 
to  the  costa  of  the  first  trial.  De 
Rutzen  v.  Lloyd.  213 

II.  When  the  Court  eiee  judgment  ac^ 
cording  to  the  right  oj^  Ca»e* 

lu  an  action  on  the  case  against  die 
sheriff,  the  declaration  contained 
one  count  for  an  escape.  The  de- 
fendant pleadedj  first,  not  guQty ; 
secondly,  that  he  the  sheriff  did 
not  arrest  the  debtor  of  the  plain- 
tiff: issues  on  both  pleas.  At  the 
trial  it  appeared  that  die  sheriff 
had  not  made  an  arrest,  but  had 
negligendy  omitted  to  make  an  ar- 
rest. The  judge  refused  to  amend 
the  record  under  the  d  &  4  WiHi.  4, 
c.  42,  s.  2S,  but  permitted  the  plain- 
tiff to  prove  that  the  sherift  had 
negligendy  omitted  to  make  an  ar- 
rest. The  jury  found  a  verdict  for 
the  defendant  on  both  issues,  Mid, 
bpr  the  direction  of  the  judge,  ape* 
cially  found  the  omission  to  arrest, 
and  assessed  the  damages  at  50^ 
The  finding  was  indorsed  on  the 
record.  The  Court  of  K.  B.  sub- 
sequently gave  judgment  for  the 
plaindff,  according  to  the  right  of 
the  case.  The  postea  stated  the 
verdict  as  to  the  issues  and  the  neg- 
ligent omission  of  the  sheriff,  and 
that  according  to  the  very  right  the 
plaintiff  ought  to  have  judgment  to 
recover  his  damages,  but  was  silent 
as  to  costs.  It  was  held  that  the 
plaintiff  was  entitled  to  the  general 
costs  of  the  cause,  but  that  the  de- 
fendant was  entitled  to  be  allowed 
the  costs  of  the  issues,  and  that 
each  party  should  pay  his  own  costs 
of  the  motion  to  enter  up  jud^ent, 
according  to  the  right  and  jusdoe 
of  the  case.    Guest  v.  Elwet.    230 

III.  On  New  Trial. 

When  the  Court  of  K.  B.  grant  a  rule 
to  set  aside  the  trial  and  the  verdict 
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in  a  eftuse  ihst  has  been  taken  as 
undefended,  on  an  affidavit  of  me- 
ritt  by  the  defendant,  it  is  not  the 
practice  to  make  the  payment  of 
costs  by  the  defendant  oh  a  parti- 
cular day  a  condition  in  the  rule. 
Bland  v.  Wan  en.  97 


COUNCILLOR. 

Municipal,  how  displaced.— See  Mah- 
j>AHus,  in. — QuoWarbakto,  I,  3. 


COURT. 

The  power  of  the  Court  to  amend 
record,  where  the  jury  have  found 
the  facts  special. — See  Amend- 
ment, 1. 

To  amend   award. — See  Arbitra- 

MEKT,  II.  %. 

To  review  decision  of  judge  in  Bail 
Court. — See  Jurisdiction,  I.  1 . 
Court  of  Exchequer. — See  Ju- 
risdiction, II. 
See  Ecclesiastical  Court.  —  Re- 
quests, Court  of. 

COVENANT. 

In  restraint  of  trade.— See  Trade. 
To  repair.-*-See  Damages,  II.  1. 

CRIMINAL  LAW. 

Criminal  information,  as  to  the  scan- 
dalous matter  contained  in  affida- 
vits of  prosecutor. — See  Affida- 
vit, III. 

Where  one  of  several  defendants  re- 
moves indictment  by  certiorari, 
practice  against  the  others. — See 
Certiorari,  III. 

Improper  judgment  delivered  by  in- 
ferior court. — See  Jurisdiction, 
I.  2. 

CUSTOM. 

What  is  valid. 

A  custom  for  the  parishioners  of  a 

parish  to  go  through  a  house  which 

16  not  on  the  boundary  line,  is  bad. 

QiMirr,  wiiether  a  custom  for  the 

parishioners  to  enter  a  house  for 


the  purpose  of  ascertaining  the 
boundary,  is  good  ?  Tayhr  v.  De- 
vey.  469 

Custom  of  trade  must  be  pleaded. — 
See  Pleading,  V. 

Where  an  act  of  parliament  entitled 
a  party  to  the  fee  usually  paid, 
meaning  of  the  word. — See  Clerk 
OF  THE  Peace,  II.  3. 

DAMAGES. 

L  Measure  of,  in  Trespass, 

Where  goods  are  taken  under  process 
which  is  illegally  executed,  and  the 
owner  pays  a  sum  of  money  to  re- 
lease them,  he  is  entitled  to  reco- 
ver the  amount  so  paid,  and  the 
measure  of  damages  is  not  to  be 
limited  by  the  injury  actually  sus- 
tained. Stmell  V.  Champion  and 
others.  627 

II.  On  Caoenant  to  repair. 

In  an  action  on  a  covenant  to  keep 
premises  in  repair  during  the  te- 
nancy, tlie  jury  may  take  into  con- 
sideration the  state  of  repairs  at 
the  commencement  of  the  demise, 
in  order  to  assess  the  damages  for 
which  the  defendant  is  liable.  Bur- 
dett  v.  Withers.  U2 

III.  Against  Surety. 

Against  surety,  where  the  contract  of 
principal  has  been  broken.— See 

GUARANTIE,  II. 

IV.  Mitigation  of  Damages. 

The  defendant  cannot  put  in  the  copy 
of  a  work  published  by  the  plain- 
tiff, unless  to  shew  that  such  work 
came  to  his  knowledge  and  pro- 
voked him  to  write  the  libel.  Watts 
V.  Fraser.  157 

DEBT. 

The  right  to  maintain,  by  incumbent 
de  facto,  for  tithes. — See  Tithes. 

DECLARATION. 

Generally. — See  Pleading,  II. 
In  ejectment. — See  Ejectment,  II. 
z  z  2 
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DECLARATIONS. 
1.  Of  agMit.— See  Esvoppxt,  IV. — 

EviBENCB,    III. 

fi.  Of  F^y  in  possession  of  land. — 

See  £TiDti7c£,  II.  S. 
d.  Accompaaying  an  act.— See  Bvi- 

4.  Against  the  interest  of  the  party. 
—See  EviDSNcs,  V.  1. 

DEFENDANT. 

When  entitled  to  costs,  though  judg- 
ment against  liim.— -See  Costs,  II. 

Where  one  of  several  entitled  to  ac- 
quittal in  trespass. — See  Practice, 

DE  INJURIA. 
Replication,  when  proper.  —  See 
PLEAureo,  VII.  1 . 

DEED. 

Not  varied  by  promise  to  pay  debt 
due  on,  at  a  future  day. —See  As- 
sumpsit, III.  1. 

DEFENCE. 

Where  special  plea  unnecessary.— 
See  FLBADiKO,  III.  5, 

DEPOSIT. 

Of  a  policy  of  insurance  as  a  pledge. 
— See  ExECOTon,  III. 

DEVISE. 

I.  CompetcHcy  qf' Tfstaton — See  Evi- 
PENCE,  V.  2,  3. 

II.  Condition^, 

Qucen^  whether  a  devise  to  E.  C. 
for  life,  or  for  so  long  thereof  as 
she  shall  continue  sole  and  unniar- 
ried,  is  defeated  by  her  subsequent 
marriage  with  the  testator,  he  hav- 
ing contemplated  marriage  with 
her  at  the  time  of  the  willT  Mar- 
itonr.Roe.  504 

III.  What  Estate  passes  under. 

The  following  bequest  in  a  codicil, 
*'  I  give,  devise,  and  bequeath  to 
5.  (the  wife  of  the  testator)  gll  my 


copSfioU  k  H^"  passes  only  m  life 
estate  ia.ihe  oopjliold  fropcrty, 
the  oonteiUi  not  nfoammiy  &)^m'mg 
thai  aueh  was  not  tba  ioteotioa  of 
the  testator.     Doe  v.  Latses.     195 

IV.  Revoeatuma/.-SeeVfTth^lAl. 

DISHONOR. 

Of  bill,  notice  of —See  Bills  of  Ex- 

CUAI«GS,  II. 

DISTRESS. 
tt^Aere  made  hy  Party  not  tntUkd. 

1.  Qucere^  where  a  distress  had  been 
made  for  rent  in  arrear  by  a  party 
claiming  as  landlord,  whedier  a 
ratification  of  the  distresa  by  the 
party  really  entitled,  After  plea 
pleaded,  is  sufficient?  Taylcrson 
V.  Peters,  622 

2.  Right  of  landlord  to  distrain  more 
than  six  months  after  the  tenancy 
is  determined.  -*  See  Landlord 
AND  Tenant,  III.  1. 

DOWER. 

Qtutre^  whether  a  will  made  by  a  tes- 
tator in  contemplation  of  marriage, 
in  which  he  devises  certain  real 
estate  to  his  future  wife  for  life, 
operates  to  bar  her  right  to  dower, 
under  1  Vict.  c.  26.  Marston  v. 
Roe.  504 

DUPLICITY. 

Plea  bad  for, — See  Pleading,  II.  2. 

ECCLESIASTICAL  COURT. 

Practice  of,  in  granting  probate. — See 
Evidence,  VII.  1. 

EJECTMENT. 

I.  As  to  Right  to  maintmnt  afier20 
Yean*PoneMum,underSEc4WdiA, 
c.  27. — See  Adverse  Fossxssion. 

II.  Description  of  Lands  in  Dedara- 

tion. 

Lands  sought   to   be   recovered  in 

ejectment^  were  described  in  the 

deckration,    as    "  situate   in  the 

county  of  S."  without  any  other 
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local  deBer^tion>^Held,  on  mo- 
tion ia  arrest  of  judgment  {Little- 
dahJ,  dmbttance),  that  the  decla- 
ration was  good.    Doe  t,  Gmmng. 

260 

III.  Titkdy  EsioppeL-^See  Estop- 
pel, I. 

iV.  Practice  in, 

A  term's  notice  of  trial,  when  neces- 
sary.— See  Practice,  IV.  1. 

Where  a  party  has  been  put  in  pos- 
session by  a  hab.fac.  pass,  irregu- 
larly issued. — See  Restitution. 

ELECTION. 
Of  officers  in  municipal  corporations, 
where  the  revision  of  bui^^esses  was 
ill  made.--^ee  Mandamus,  III. — 
Quo  Warranto,  II.  2. 

ERASURE. 

On  bin  of  exchange.— See  Bills  of 
Exchange,  III. 

ERROR. 

In  judgment  on  indictment  for  felony. 
— See  Jurisdiction,  I.  2. 

ESCAPE. 

Liability  of  sheriff  for,  on  neglect  to 
arrest. — See  Costs,  II. 

ESTATE. 
SuflScient  to  obtain  a  settlement.-** 

See  Poor,  III. 
Words  to  pass— See  Devise,  III. 

ESTREATS. 
Power  of  the  Exchequer  to  estreat. 

— See  Jurisdiction,  II. 
Duty  over.  —  See  Clerk   of   the 

Peace,  I. 
Mode  of  estreating. — See  Jurisdic-* 

TION,  III. 

ESTOPPEL. 

1.  Estoppel  of  Tenant  by  Declaration. 

of  Party  through  wham  he  takes* 

J.  B.  conveyed  Blackacre  in  fee  to 
X.  in  1827,  and  the  wife  of /.  ^. 
was  a  party  to  that  deed*      It  was 


agreed  at  the  rime  of  executing  the 
conveyance,  that  /.  B.  sbould  con- 
tinue to  occupy  tiH  he  or  L,  died. 
£•  died,  and  his  heir  gave  J.  B. 
notice  to  quit.  A  few  days  after 
the  notice  to  quit  expired,  /.  B, 
died,  and  his  widow  continued  in 
possession.  On  ejectment  brought 
by  the  heir  against  the  widow : — 
Held,  that  she  could  not  set  up  a 
prior  mortgage  of  Blackacre  by 
/.  B.f  for  her  possession  accrued 
through  /.  B.,  and  therefore  she 
was  estopped  by  the  conveyance 
of  1827.    Doe  v.  Skirraw.        123 

II.  ^^  Acquiescence  ofParty, 
Goods  in  the  possession  of  A,  were 
seized  in  execution,  and  while 
they  were  in  the  custody  of  the 
sheriff  the  plaintiff  came  twice  to 
the  premisesj  but  made  no  claim 
to  them ;  the  plaintiff  saw  several 
times  the  defendant's  attorney,  and 
told  him  that  he  was  a  creditor  of 
^.,but  did  not  state  that  he  had  any 
mortgage  on  the  goods,  or  that  he 
had  any  claim  to  them,  and  he 
asked  the  attorney's  advice  as  to 
the  best  course  to  be  pursued ;  the 
attorney,  after  giving  some  advice, 
stated  that  the  defendants  were 
about  to  purchase  the  goods  from 
the  sheriff.  The  defeimanta  hav- 
ing purchased  accordingly,  in  an 
action  of  trover  brought  by  the 
plaintiff  as  bon&  fide  mortgagee  of 
the  goods :— Held,  that  it  was  a 
question  for  the  jury,  on  an  issue 
that  the  plaintiff  was  not  possessed 
of  the  goods,  whether  the  plaintiff 
by  his  conduct  had  not  estopped 
himself  from  disputing  the  sale. 
Pickari  v.  Sears  and  another.    483 

in.  Where  Tenant  not  estopped; — See 
Landlord  and  Tenant,  IV. 

IV.  On  Shipowners,  by  Bill  of  LaJ&ng4 

In  an  action  by  B.,  the  consignee 
of  a  bill  of  lading,  against  fF.,  N.^ 
and  C,  shipowners,  for  not  de- 
livering the  cargo,  it  appeared  that 
W.  was  the  consignor,  and  was 
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also  the  general  agent  of  B,  tbe 
plaintiff:— It  was  held  that  JV,,N., 
andC.9  the  shipowners,  were  not 
estopped  by  die  bill  of  lading  given 
by  the  master  of  the  ship,  and  ac- 
knowledging a  cargo  on  board, 
from  shewing  that  no  cargo  was 
actually  shipped. — Berkley  v.  tVat- 
ling.  178 

V.  On  Churchwardens  and  Overseers, 
by  their  Signatures  to  Notice  rf  Ap* 
peaL^See  Poor,  IV.  2. 

VI.  On  Parties  who  have  taken  part 
at  a  void  Election.'See  Quo  War- 
RAIfTO,  III. 

EVIDENCE. 

I.  On  whom  the  Burden  of  Proof. — 

See  Onus  Probaxdi. 

11.  Admissions, 

1.  Of  assets,  by  executor.— See  Ex- 
ecutor, III. 

^  In  plesldings.-^ee  Biils  or  Ex* 
CHAKOE,  in. — Pleading,  VII.  2. 

Of  Party  in  possession  of  Lands. 
3.  Lands  in  C.  were  devised  to  trustees 
for  absolute  sale,  in  trust  to  pur- 
chase other  lands  at  A.,  and  to  per- 
mit W.  D,  to  receive  the  renU  of 
the  so  purchased  lands  for  his  life, 
with  remainders  over.  fV.  D, 
granted  an  annuity  arising  out  of 
certain  lands  (C.  amongst  others), 
and  in  the  annuity  deed  recited  the 
above  will — ^that  the  trustees  had 
not  sold  the  lands  in  C,  and  that 
tbe  trustees  had  permitted  him  to 
receive  the  rents.  In  an  ejectment 
brought  by  the  trustee  under  the 
will  for  the  lands  in  C,  W.  D.  hav- 
ing been  shewn  to  be  in  receipt  of 
the  rents  and  profits  during  his 
lifetime : — Held,  tliat  the  annuity 
deed  was  admissible  in  evidence, 
as  containing  a  declaration  by  W.D. 
that  he  did  not  hold  in  fee.  Doe 
Y.CouUhred.  165 

III.  By  Declaration  of  Agent. 
In  an  action  of  trover  against  the 


sheriff  for  taking  the  goods  of  the 
plaintiff,  an  affidavit  made  by  the 
officer  under  the  Interpleader  Act, 
respecting  the  said  goods,  is  ad- 
missible in  evidence  to  prove  that 
the  officer  who  seized  the  goods  is 
the  servant  of  the  sheriff.  BrickiU 
V.  Sir  C.  Hvlse.  426 

IV.  Evidence  of  Hand-writmg. 

1 .  Evidence  as  to  hand- writing  formed 
by  the  witness  called  on  an  tmrnc 
dute  comparison  at  tlie  trial,  is  in- 
admissible.  Docy.Swchennare^  16 

2.  Where  the  signature  of  an  attest- 
ing witness  to  a  will  was  in  dis- 
pute, and  the  witness,  who  was 
alive  and  called  as  a  witness  at 
the  trial,  admitted  that  certain 
specimens  put  into  his  hand  were 
of  his  writing,  and  that  signatures 
made  to  depositions  in  the  Eccle- 
siastical Court  were  also  his,  an 
inspector  at  the  bank,  skilled  in 
hand-writing,  who  had  sained  a 
knowledge  of  tbe  witness  s  hand- 
writing, by  inspection  of  these 
admitted  specimens  before  the  tnal, 
was  called  to  prove  that  the  attes- 
tation to  the  will  was  not  in  the 
hand-writing  of  the  witness.  The 
evidence  was  held  to  be  admissible 
per  Lord  Denman  C.  J.  and  Wil- 
liams J, ,  inadmissible  i^xPattcson 
and  Coleridge  Js.  IM. 

V.  Hearsay. 
I.  On  a  Question  of  Highway. 
Indictment  for  obstructing  a  high- 
way. Plea :  Not  guilty.  A  wit- 
ness stated  that,  about  forty  years 
ago,  a  deceased  occupier  of  land 
over  which  the  road  passed,  plant- 
ed a  willow  near  the  road.  The 
witness  was  then  asked^  what  {the 
occupier  said  when  he  planted^the 
willow?  The  witness  answered, 
that  ''the  occupier  said  that  he 
planted  the  willow  to  shew  where 
the  boundary  of  the  road  was  when 
he  was  a  boy."  It  was  held  that 
the  statement  of  the  occupier  ma 
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not  receivable  in  evidence^  on  the 
ground  that  it  was  evidence  of 
reputation,  or  as  a  declaration  ac- 
companying an  act  done^  or  as  a 
declaration  against  the  interest  of 
the  psirty  ii^aUng  it.  The  Queen  v. 
Blisi.  464 

^.  On  a  Question  of  Competency . 

!•  On  a  qMestion  as  to  the  compe- 
tency of  a  devisor  to  make  a  will, 
letters  addressed  to  him  found 
afler  his  death  open,  with  the  seals 
broken,  in  a  cupboard  under  his 
bookcase  in  a  private  room,  toge- 
ther with  other  letters  indorsed  by 
the  testator,  and  to  some  of  which 
answers  had  been  written  by  him, 
are  not  admissible  in  evidence ;  per 
TindalC.J.,  Parke  B.,  Boionquet 
J.,  and  Coltman  J. ;  as  there  was 
nothing  to  shew  any  knowledge  or 
act  of  the  testator  with  regard  to 
them ;  dissentientibus,  Park  J.  and 
Gumey  B.  Wright  v.  Doe  d.  Ta- 
tham.  $05 

3.  Declarations  accompanying  an  Act. 

1.  On  an  issue  between  an  heir  at  law 
and  a  devisee,  where  the  question 
was,  whether  the  testator's  will  had 
been  revoked  by  his  marriage  and 
the  birth  of  a  child,  prior  wills  of 
the  testator  are  admissible  in  evi- 
dence;    as  are    also  declarations 

Srevious  to  his  will  relating  to  the 
ower  of  a  future  wife.     Marston 
v.  Roe.  504 

2.  A  letter  addressed  to  the  testator, 
requesting  him  to  communicate  on 
a  matter  of  business  with  his  attor- 
ney, and  found  with  the  other 
letters,  indorsed  by  the  attorney 
who  lived  some  miles  off,  is  admis- 
sible in  evidence,  as  it  shews  an 
act  done  upon  it  by  the  testator ; 
per  TindalC.  J.,  Park  J.,  and  Gur- 
ney  B. ;  dissentientibus,  Parke  B., 
BosanquetJpaaxdColtnumJ.  Wright 

V.  Doe  d.  Tathain.  305 

VI.  0/aProvisionalJssignment. 
A  copy  of  a  provisional  assignment, 


entered  as  a  proceeding  of  the  In- 
solvent Debtors*  Court,  under  the 
1  Geo.  4,  c.  119,  ss.  4  &  7,  is  ad- 
missible in  evidence  under  the  7 
Geo,  4,  c.  37,  s.  76,  and  it  is  not 
necessary  to  shew  that  the  prisoner 
who  made  the  assignment  was  ad- 
judged entitled  to  his  discharge. 
Doe  d.  Ellis  v.  Hardy.  402 

I VII.  Of  the  Title  of  Executors. 

1.  The  production  of  the  original 
will  with  the  act  of  the  Ecclesias- 
tical Court  ordering  probate,  is 
sufficient  evidence  of  the  title  of 
an  executor,  without  accounting  for 
the  non-production  of  the  probate. 
And  where^  by  the  practice  of  an 
Ecclesiastical  Court,  no  book 
was  kept,  but  grants  of  probate 
were  recorded  by  a  minute  in- 
dorsed on  or  entered  at  the  foot  of 
the  original  will,  and  written  by 
the  officer  of  the  Court:— Held, 
that  the  production  of  the  original 
will  with  such  minute  upon  it,  was 
sufficient  evidence  of  the  execu- 
tor's title.     Doe  v.  Gunning.     260 

2.  As  to  the  stamp  on  an  exemplifi- 
cation of  letters  of  administration, 
—See  Stamp,  I.  2. 

VIII.  Of  a  Tender. 

A  tender  was  made  in  these  words  : 
**  I  have  called  to  tender  8/.  in 
settlement  of  R.'s  bill."  It  was 
held,  that  as  the  meaning  of  the 
words  was  ambiguous,  it  was  for 
the  jury  to  consider  whether  the 
tender  was  conditional.  Eckstein 
Y.Reynolds.  256 

IX.  On  Bills  of  Exchange. 

1.  Post-dated. — See  Stamp,  II. 

2.  Alteration  of. — See  Bills  of  Ex- 
change, III. 

3.  Illegality  of  consideration.  —See 
Bills  of  Exchange,  I. 

X.  Of  Evidence  in  Mitigation  of 
Damages. 
In  an  action  of  libel,  the  defendant 
cannot,  in  mitigation  of  damages, 
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put  in  newspapera  deported  al  tlie 
sUmp  office  uaJer  S8  G<a.  3,  c.  78, 
8.  17,  containing  libels  on  himself 
by  the  piaintil^  for  non '  constat 
that  any  such  newspapers  were 
poblnhed  or  eaine  to  tlie  know-* 
ledge  of  the  defendant.  fVaits  v. 
jPrmer.  157 

XI.  Improper  Evidence  received. 

Time  for  making  objection  to.^iSee 
Stamp,  1 1. 

XII.  Miscellaneous, 
Of  a  fee  usviUiy  paid. — See  Clbkk  of 

THE  PSACE,  II.  3. 

Of  permissive  waste  by  tenant. — See 
Landlord  and  Tenant,  IV. 

or  a  manor. — See  Manor. 

Commission  to  examine  witnesses 
abroad. — See  Commission. 

Return  to. — See  Commission. 

Continnance  of. — See  Commission. 

XIII.  Evidence  on  several  Issues* 

Evklenoe  on  one  issue  not  apph'cable 
to  another. — See  Attorney,  III. 

EXECUTION. 

Of  legal  process  in  an  irregular  roan- 
ner.^*See  Attorney,  III. 

EXECUTION  CREDITOR. 
Rights  of. —See  Interpleader. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

I.  Proof  of  TUk  of. 
See  Etidence,  VII. 

II.  Admission  of  Assets. 
See  tn/ra,  III. 

III.  'Righi  to  retain. 

A  party  who  had  insured  his  life 
deposited  the  policy  with  R,,  to 
secure  a  sum  of  money  advanced, 
but  did  not  assign  it^  and  died, 
leaving  R.  and  another  his  execu- 
tors. R.  applied  to  the  insurance* 
office  for  payment,  but  they  re- 
fused to  pay  except  the  executors 


'  ijgisiad  the  mseipt  in  their  charac- 
ter ^fexeeuftora  :  VVbeiieiipoa,  un- 
der protost,  &  and  the  other  exe- 
cutor aigqed.the  reoeipt  in  tkat 
form,  and  received  the  pioceeds : 
Held^  that  the  money  leostred 
from  the  oflke  was  only  asaels  in 
the  haoda  of  the  executon,  to  tiie 
extent  of  what  remakied:  after  sa- 
tisfying A.^  lien.  Glakolme  v. 
Romiree.  557 

IV.  Actions  by. 

1.  A  perty  who  had  vorke<l  into  his 
neighbour's  land,  and  dug  coal, 
which  he  bed  sold,  retaining  the 
proceeds,  died  intestate : —Held, 
that  an  action  for  money  had  and 
received  by  the  intestate  was  main- 
tainable against  his  administratrix 
for  the  value  of  the  coal  so  dis- 
posed of;  such  remedy  being  in- 
dependent of  the  statute  3  &  4 
Will.  4,  c.  4^,  s.  2»  and  not  af- 
fected thereby. 

St.  ^n  actiou  of  trespass  had  also 
been  brought  under  that  statute  for 
the  trespasses  during  the  ai.K 
months  prior  to  the  decease  of  the 
intestate,  in  which  a  verdict  had 
been  obtained:  —  Heldt  that  the 
plaintiff  had  not  thereby  jprecluded 
fiimself  from  the  action  for  money 
had  and  received  in  respect  to  the 
previous  working.    Poaell  v.  Rees. 

FEE. 

Words  to  pass. 

See  Devise,  III. 

FEES. 

lykat  Fees  the  Clerk  of  the  Peace  is 
entitled  to. 

See  Clerk  of  the  Peace,  IL 

FRANCHISE. 

See  Market. 

FRAUDS,  STATUTE  01?. 

I.  Promise  relating  to  Lands. 

A  declaration  in  dn  action  of  sis- 
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suttipsit  stated  ithttCi  i^  pkAMiff 
was  desifofis  of  takitig*  ar  Aimii^bed 
hoii$e  as  9i  aelk)o) ;  that  the  de- 
landanl  ivras  poaMs^d^of  a  htSiiae 
in  }Nin  forkiishedyatid  All  other 
Itiroitixre  tieeasaary  for  th6  cdin- 
pleiely  flimiahtng  tlie  satnet  atid 
thereupon,    m   consideration  that 
the  plaintiff,  at  the  request  of  the 
defendant;  would  take  possession 
of  the  said  house  so  partly  fur- 
nished, and  would,  if  the  furniture 
necessary  for  the  completely  fur- 
nishing the  said    house,  for  the 
purpose  aforesaid,  should  be  sent 
mto  the  said  house  by  the  defend- 
ant within  a  reasonable  time,  be- 
come the  tenant  of  the  defendant 
of  the  said  house,  with  all  the  fur- 
niture aforesaid,  at  the  rent  afore- 
said, and  pay  the  rent  quarterly, 
commencing  &c.     Ilie  defendant 
promised  the  plaintiff  that  he,  the 
defendant,  would,  within  a  reason- 
able time  after  the  plaintiff  should 
have  so  taken  possession  of  the 
same  house  ana    premises,  send 
into  the  said  house  and  premises 
all  the  furniture  necessary  for  the 
completing  of  the  furnishing  of  the 
said  house  with  furniture  of  good 
quality.    There  was  then  an  aver- 
ment that  the  defendant  took  pos- 
session  of  the   house;   and   the 
breaches   of  the  promise    stated 
were,  that  the  articles  of  furniture 
sent  into  the  said  liouse  were  not 
of  good  quality,  and  that  all  the 
furniture  necessary  for  the  com- 
pleting of  the  furnishing  of  the 
said  house  was  not  sent  in.     Plea, 
that  there  was  no  note  or  memo- 
randum in  writing  of  the  promise 
stated  in  the  declaration.     It  was 
heldi  on  demurrer,  that  the  pro- 
mise stated  in  the  declaration  re- 
lated to  land,  and  that  as  there 
was  no  note  or  memorandum  in 
writing,  no  action  could  be  main- 
tained upon  it*    Head  v.  Baldrey, 

m 


•        bmfgHtas  an  Agent.  \ 
See  Principal  and  4^snt,  I*, 

IU»  Eeprttenkiium.at  tt^th^AM&tif  of 
itwother,  (9  Cko.  4,  cv  U,) 

B.  was  indebted  to  the  defendant  in 
a  large  sum  for  goods,  and  the  de- 
fendant, in  August,  refused  to  sup- 
ply any  more,  unless  she  com- 
menced liquidating  her  account  by 
weekly  payments.  In  the  month 
of  October  he  actuaUy  discontinued 
any  further  supply;  but  B.  having 
reduced  her  account  about  one 
half,  he  recommenced  supplying 
her.  In  November  the  plaintili* 
made  an  application  to  the  defend- 
ant as  to  the  credit  of  B.,  by  whom 
the  reference  was  given  to  the  de- 
fendant, who  gave  a  g6od  character 
of  B.  Upon  this  the  plaintiff  sup- 
plied B.  with  goods,  wjiich  sue 
disposed  of  under  prime  cost,  and 
appUed  the  greater  part  of  the 
proceeds  in  discharging  her  debt 
to  the  defendant.  In  an  action,  for 
money  had  and  received,  by  the 
plaintiff  against  the  defendant,  on 
the  ground  that  the  goods  had 
been  obtained  by  fraud— Held,  that 
the  defendant's  representation  not 
being  in  writing,  was  inadmissible, 
under  9  Geo.  4,  c.  14.  Ha$iock  v. 
Fergusson.  269 

GAOL. 

Fees  under  the  Gaol  Act  (5  Geo.  4, 
c.  84,)  to  Clerk  of  the  Peace.— 
See  Clerk  of  the  Peace,  II. 

GAMING. 

Gambling  securities. — See  Bills  of 

EXOHANOB,  I. 

GOODS  SOLD  &  DELIVEBED. 

May  be  maintained,  when  goods  are 
sold  on  sale  and  return,  oy  paro]« 
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Co  a  oorpontioai  and  are  not  re- 
turned.— See  Corporation,  I.  2. 

GRANT. 

Of  an  incompatible  office. — See 
Office,  II. 

GUARANTIE. 

I.  fVhat  is  a  Representation  of  the 
AbiUty  ^  anotier.^See  Frauds,  III. 

n.  liahility  of  Surety  where  Contract 
has  been  broken. 

The  defendant  was  a  surety  by  bond 
to  the  plaintiffs  for  the  due  per- 
formance of  a  contract  by  5.,  ac- 
cording to  a  certain  agreement.  By 
that  agreement  S.  was  to  complete 
the  worka  for  a  certain  sum,  and 
payment  was  to  be  made  to  him 
by  the  plaintiffs  during  the  conti- 
nuance of  the  work  by  instalments, 
viz.  three-fourths  of  the  cost  of 
the  work  certified  to  have  been 
done  every  two  months,  and  the 
remaining  one-fourth  one  month 
after  the  whole  was  completed.  S. 
applied  for  and  received  advances 
from  the  plaintiffs  exceeding  in 
amount  the  value  of  the  work 
done  by  him,  for  some  of  which 
advances  he  gave  security.  The 
work  not  being  done  at  the  speci- 
fied time,  the  plaintiffs  called  in 
another  builder  to  complete  the 
work,  and  the  amount  paid  to  him, 
added  to  the  advances  made  to  6'., 
greatly  exceeded  the  original  con- 
tract price,  but,  added  to  the  value 
of  the  work  done  by  S,,  was  some- 
thing under  the  contract  price.  In 
an  action  against  the  surety  on  the 
bond,  to  which  there  was  a  plea  of 
uon  est  factum — Held,  first,  that 
the  defendant  might  shew,  in  re- 
duction of  damages,  that  the  ad- 
vances were  made  by  the  plaintiffs 
not  according  to  the  contract,  and 
that  as  the  work  had  been  com- 
pleted within  the  contract  price, 
the  plaintiffs  were  only  entitled  to 


DMninal  damages;  and,  secondly, 
that  it  would  have  been  improper 
to  plead  Qoo  damnificatus.  Warre 
T.  Ct^hert.  1^6 

HACKNEY  COACHES. 

1.  A  powejr  given  by  a  local  act  to 
the  vestrymen  of  a  parish,  to  'di- 
rect and  regulate  such  stands  for 
hackney  coaches  and  chairs  as  they 
in  their  discretion  shall  think  fit," 
within  its  limits,  is  not  superseded 
by  the  provbions  of  1  &  £  WHl.  4, 
c.  22,  (commonly  called  the  Hack- 
ney Coach  Act«)  although  such 
stands  be  witliin  the  distance  of 
five  miles  from  the  General  Post 
Office.     Frost  v.  WiUiams.        475 

2.  The  S5  Geo.  d,  c.  Ixxiii.  (local), 
empowers  the  vestrymen  of  the 
parish  of  St.  Marylebone  to  direct 
and  regulate  stands  for  hackney 
coaches  within  that  parish.  The 
57  Oeo.  Zf  c.  xxix.  a.  65,  (com- 
monly called  the  Street  Act»  or 
Micliael  Angelo  Taylor's  Act,) 
enacu,  that  "if  any  person  shall 
set  out,  lay  or  place  any  coach, 
cart,  wain,  waggon,  dray,  wheel- 
barrow, handbarrow,  sledge,  truck, 
or  other  carriage^  upon  any  carriage 
way,  (except  sucn  coaches  and 
chairs  as  shall  be  hereafter  licensed 
by  the  commissioners  for  r^ulating 
and  licensing  hackney  coaches, 
chariots  and  chairs,  and  which  stood 
for  hire  according  to  the  statutes 
and  bve-laws  made  for  those  pur- 
poses,)  it  shall  be  lawful  for  ar- 
sons appointed  by  the  commission- 
ers, or  trustees  or  other  persons 
having  the  control  of  the  pave- 
ments in  anv  parochial  or  other 
districts,  without  any  warrant  or 
other  authority  than  this  act,  to 
seize  such  coach,  &c.'^  By  sect. 
137  it  is  declared  that  the  powers 
conferred  by  this  act  on  eommis- 
sioners  and  trustees  extend  to  ves- 
trymen and  others  having  the  con- 
trol of  the  pavements.  Plaintiff 
was  the  licensed  proprietor  of  a 
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cabriolet  and  h<H«e«  whieh  were 
standing  for  Lire  at  a  stand  prohi- 
bited by  the  rules  and  regalations 
for  the  standing  of  hackney  coaches 
in  Oxford  Street,  set  forth  and  or- 
dered by  the  vestrymen  of  St  Ma- 
rylebone,  who  have  the  control  of 
the  pavementa  in  that  parish.  The 
defendants,  acting  under  the  em- 
ployment of  the  vestrymen,  seized 
the  cabriolet  and  horse:— Held, 
that  by  virtue  of  the  provisions  of 
these  acts  they  were  justified  in  so 
doing.    Fro$t  v.  WUHam.        475 

HEARSAY. 
See  EviBENCE,  V. 

HEIR. 

See  Copyhold,  1,  ^>  d. 

HEREDITAMENT  Ineorfortal. 

Attempt  to  demise  without  deed. — 
See  Stamp,  I. 

HIGHWAY. 

Evidence  of  reputation  as  to, — See 
Evidence,  v.  i. 

HIRING  AND  SERVICE. 
See  Master  and  Servant. 

ILLEGALITY. 

Of  covenant  in  restraint  of  trade. — 
See  Trade. 

IMPERTINENCE, 
See  Affidavits,  III. 

IMPRISONMENT* 

For  contempt  of  Court. — See  She- 
riff, 1. 

Fees  to  derk  of  the  peace,  on  prison- 
evt  eentenoed  to.^See  Clerk  of 
THE  Peace,  IL 

INCLOSURE  OF  WASTE. 
See  Landlord  and  XfiNMcXf  II. 


INDICTMENT. 

See  Criminal  Law. — Jurisdiction, 


I.  2. 


INSOLVENT. 


Proof  of  provisional  assignment.— 
See  Evidence,  VI. 

INSURANCE. 

I.  Implied  warranty  by  Skqh-owner, 

The  unseaworthiness  of  a  ship,  which 
is  implied  in  policies  of  insurance, 
applies  to  the  commencement  of 
the  voyage,  and  is  not  extended  in 
time  more  than  other  policies,  to 
the  continuance  of  the  voyage. — 
Broderkk  v.  HolUngsworth.        608 

II.  Effect  of  Negligence  of  Crew  to 

Smp'VojneT, 

To  a  declaration  on  a  policy  of  in- 
surance on  a  ship  for  twelve 
months,  which  alleged  a  loss  by 
the  perils  of  the  sea,  the  defendant 
pleaded,  that  during  the  time  the 
ship  was  insured,  and  before  the 
loss,  the  ship  was  greatly  broken, 
shattered,  and  unseaworthy,  but 
the  same,  by  reasonable  care  and 
diligence,  and  for  a  small  cost, 
might,  and  could  and  ought  to  have 
been  repaired  by  the  plaintilT,  and 
rendered  seaworthy;  vet  the  plain- 
tiff, well  knowing  the  premises, 
neglected  to  repair  the  ship,  and 
she  remained  unseaworthy  until 
the  loss: — Held,  that  the  plea  was 
bad  on  demurrer,  because,  even  if 
gross  negligence  on  the  part  of  the 
captain  and  crew  and  the  ship- 
owner, through  which  the  loss  oc- 
curs, be  a  defence  to  an  action  on 
the  policy,  stiU  this  plea  did  not 
disclose  any  knowledge  on  the  part 
of  the  assured  of  the  unseaworthi- 
ness or  the  power  of  repairing  the 
ship,  nor  did  it  appear  that  the  loss 
occurred  in  consequence  of  such 
neglect.  BroderickvMoUingscoorth. 

608 

Quare,  whether  such  fact  would  con- 
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stitutc  any  defence  ? '  Brodcrick  v. 
HMmgsworth.  608 

INTERPLEADER  ACT. 

Ri^hti  of  Execution  Creditor. 

Wfaere  the  claimant  appeared  on  an 
application  by  the  sheriff,  under 
the  1  &  2  Wm.  4,  c.  58,  a.  6,  but 
the  execution  creditor  did  not,  the 
Court  ordered  the  sheriff  to  with- 
draw from  the  possession  forthwith, 
and  that  he  should  be  discharged 
from  all  proceedings  by  the  execu- 
tion creditor,  in  respect  of  such 
seizure,  but  refused  to  bar  the 
claim  of  the  latter  against  the 
claimant.   DoUc  v.  Cunmmu.    575 

JUDGE. 

Power  of,  in  Bail  Court.«*See  Jueis- 

DXCTION,  I,  1. 

Power  to  amend  nisi  prius  record. — 
See  Amendment,  1. 

JUDGMENT. 

Entered  up  according  to  the  right  of 
the  case.-^See  Costs,  II. 

JURISDICTION. 

I.  Of  the  Court  of  Queen's  Bench. 

1.  Over  Dedsions  of  the  Bail  Court, 

A  rule  in  the  Bail  Court  will  not  be 
permitted  to  be  re-opened  and  ar- 
gued in  the  full  Court  in  the  term 
after  judgment  has  been  pronounc- 
ed, although  the  judge  who  heard 
the  case  sanctions  the  application 
to  the  full  Court.    Todd  v.  Jefery. 

443 

ft.  Over  the  Reoordi  of  an  inferior  Court 
when  Judgment  hat  been  pronounced. 

If  an  inferior  Court  pronounce  an 
improper  judgment  in  a  case  of 
felony,  the  Court  of  King's  Bench, 
on  a  writ  of  error  being  brought, 
has  not  power  either  to  remit  the 
record  to  the  inferior  Court,  in  or- 
der that  the  right  judgment  may 
be  awarded  there,  or  to  pronounce 


the  right  judgment  itself;  but  the 
prisoners  must  be  discharged.-^ 
Bourne  v.  The  King.  2iS 

5.  Over  Removal  of  Indictments. 

See  CERTIORARI}  II L 

4.  Over  the  Decision  of  the  Lords  <f  the 
Treasury/, 

Whether  the  Court  of  King's  Bench 
has  power  to  revise  the  decision  of 
the  Lords  of  tlie  Treasury,  upon  a 
claim  of  compensation  under  the 
Municipal  Corporation  Act,  quare. 
Ex  parte  Lee.  63 

5,  Over  Attomies^  (o  compel  them  to 

give  up  Securities. 

See  Attorney,  I.  2. 

6.  Over  Decisions  of  the  Quarter 

Sessions. 

1 .  The  Court  of  King's  Bench  has  no 
jurisdiction  to  direct  the  Court  of 
Quarter  Sessions  to  rehear  an  ap- 
peal, on  the  ground  of  their  having 
rejected  evidence  which  was  ad- 
missible, dthough  the  appe^  was 
against  a  conviction  under  the 
Game  Act  (I  &  2  WUL  4,  c.  32), 
by  which  a  certiorari  is  taken 
away.     Ex  parte  Pratt.  102 

2.  Nor  over  decisions  on  a  borough 
rate. — ^See  Certiorari,  II. 

7.  Over  Records  of  their  own  Court, 

Power  of  the  Court  to  amend  record 
where  the  jury  have  found  the  facts 
specially. — See  Amendment,  1. 

8.  Over  Awards. 
See  Arbitrament^  III. 

II.  Jurisdiction  of  the  Court  of 
Exchequer* 
Since  the  3  Geo.  4,  c.  46,  the  Court 
of  Exchequer  has  no  jurisdicdoU 
over  recognieances  forfinted  either 
before  justices  out  of  sessions  or  at 
the  sessions.     The  Queen  v.  The 
Justices  of  the  Wa/t  Bid&ng  if  York- 
shire. 457 
See  Clerk  ov  the  Pbace>  L 
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III.  Of  tie  Court  of  Quarter  Sfuiotis. 

The  Court  of  Quarter  Sessiotis  has 
no  authority  to  order  a  recogni- 
zance to  keep  the  peace  to  be 
estreated,  tvhere  the  alleged  for- 
feiture of  the  recognizance  has  not 
taken  place  at  the  sessions.  The 
proper  course  in  such  a  case  is  to 
remove  the  recognizance  into  one 
of  the  superior  Courts,  and  proceed 
hf  scire  facias.  The  Queen  ▼.  The 
Justices  of  the  West  Biding  of  York- 
shire.  457 

LANDLORD  AND  TENANT. 

I.  Creation  of  Tenancy. 

1.  Between  mortgagee  and  tenant. — 
See  Use  and  Occufation. 

Agreement  not  a  Lease. 

2.  The  following  instrument  in  writing 
was  held  to  be  an  agreement  for  a 
lease,  and  not  a  lease.  An  agree- 
ment made  &c.,  between  &c.,  H. 
agrees  to  make  and  execute  to  E. 
a  good  and  valid  lease  of  all  that 
messuage,  to  hold  to  the  said  £., 
his  executors  and  assigns,  for  the 
term  of  seven  years,  from  the  24th 
day  of  June  next,  at  and  under  the 
yearly  rent  of  105/.  clear  of  all 
taxes  and  assessments,  (except  the 
land  tax,)  payable  half  yearly,  the 
first  half-yearly  payment  to  be 
made  on  the  25tn  day  of  December 
next.  And  it  is  hereby  agreed 
that  the  said  lease  shall  contain  a 
covenant  on  the  part  of  the  said 
J5.  to  pay  the  said  rent;  also  to 
keep  the  said  premises  in  repair 
(damages  by  fire  excepted) ;  also 
a  proviso  for  re-entry  on  non-pay- 
ment of  the  said  rent  by  the  space 
of  twenty-one  days  after  the  same 
shall  become  due,  or  on  non-per- 
formance of  any  of  the  covenants 
on  the  lessee's  purt  to  be  performed. 
And  the  said  E.  agrees  to  accept 
of  such  leaae  as  aforesaid,  upon  the 
terms  and  conditions  above  speci- 
fied, and  to  execute  a  counterpart 


thereof.  And  tbe  said  £•  further 
agrees  (when  and  so  soon  as  the 
messuages  or  dwelling-houses,  or 
either  side  of  the  said  messuage 
hereby  agreed  to  be  demised,  shall 
become  tenanted  and  occunied,)  to 
pay  to  the  said  H.  an  additvonal 
yearly  rent  of  15/.  during  tbe  re- 
mainder which  shall  be  thenceforth 
then  to  come  of  the  said  term  of 
seven  years.  And  the  said  H. 
agrees,  on  or  before  the  24th  day 
of  June  next,  to  erect  ei^ht  light 
panels  in  front  of  the  drawing  room 
windows,  and  fence  blinds  to  same 
windows,  to  paper  the  hall  and 
staircase,  and  all  the  rooms,  save 
those  on  the  basement  and  attics  ; 
also  to  place,  set,  and  fix  a  range 
in  the  kitchen,  with  boiler  and 
oven,  and  stoves  in  all  the  rooms 
having  fire-places ;  also  to  fix  and 
hang  bells  and  knocker  on  the  front 
entrance  door,  to  complete  the 
pantry  windows,  and  lay  on  the 
water,  and  to  paint,  in  imitation  of 
marble,  the  chimney-pieces  in  the 
dining  and  drawing  rooms.  And 
it  is  hereby  agreed,  that  by  the  said 
lease  hereby  agreed  to  be  granted, 
the  rent  therein  reserved  shall  be 
120/.,  and  that  by  a  separate  deed 
to  bear  date  the  day  next  afler  the 
said  indenture  of  lease,  the  said  H. 
shall  release  to  the  said  E.  out  of 
the  said  annual  rent  of  120/.  the 
annual  sum  of  15/.  Witness  our 
hands.  The  said  E.  to  prepare 
lease  at  his  own  cost,  to  be  ap- 
proved of  by  lessor's  solicitor. 
Ramson  v.  Eicke,  423 

3.  Instrument  of  demise  not  void, 
though  it  attempt  to  demise  an  in- 
corporeal hereditament,  by  writing 
not  under  seal. — See  Poox,  IIL  2. 

II.  Determination  of  Tenancy .^ 

The  defendant  had  encroached  npon 
the  lord's  waste,  and  had  occupied 
it  with  the  lord's  knowledge,  with- 
out interruption,  for  ten  years.  A 
day  or  two  before  serving  a  decla- 
ration in  ejectment,  the  lord  en- 
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tered  aad  broke  down  the  defimd- 
aot'f  indosiire  : — Held,  that  if 
there  was  sufficient  evidence  for 
the  jury  to  preserve  a  licence,  this 
act  was  a  sufficient  counlemiand. 
Doe  d.  Beck  ▼.  Heakm.  660 

III.  Rights  of  LiUuUordf  to  diitrmn. 

1.  Where  a  tenant  of  a  farm  gave  up 
possession  of  the  house  to  the  in- 
coming tenant  (the  land  having 
been  previouslv  given  up)  a  few 
days  afler  the  determination  of  the 
demise,  and  left  a  cow  and  some 
pigs  on  the  premises  without  leave 
of  the  incoming  tenant : — Held, 
that  so  doing  did  not  constitute  a 
continuance  m  possession,  so  as  to 
entitle  the  landlord  to  distrain  un« 
der  8  Jme^  c.  14.  ss.  6  and  7. 
TayUnm  v.  Peters.  622 

Against  Tenant  for  Waste. 

2,  A  declaration  alleged,  that  a  tenant 
from  year  to  year  wrongfully 
felled,  cut  down  and  destroy- 
ed the  trees  growing  on  the  pre- 
mises, and  otherwise  used  the 
premises  in  so  untenantable  and 
improper  a  manner  that  they  be- 
came and  were  dilapidated,  and  in 
bad  order  and  condition :— -Held, 
that  this  imported  a  charge  of  vo- 
luntary waste,  and  was  not  sup- 
ported bv  evidence  of  permissive 
waste  only. 

Whether  a  tenant  from  year  to 
year  is  liable  for  permissive  waste, 
quare,    Martin  v.  Gilham,      568 
Measure  of  damages  for  not  repair- 
ing.— See  Damages,  II. 

IV.  Rights  of  Tenant,  to  disfnUe  Land- 
lord's Title,  when. 

A.  demised  lands  to  B.,  and  after- 
wards executed  a  deed  of  trust, 
whereby  he  conveyed  all  his  pro- 
perty to  trustees  for  the  benent  of 
nis  creditors.  After  the  execution 
of  the  deed  of  trust,  a  fiat  of  bank- 
ruptcy issued  ^  against  A.  The 
trustees  of  A.  intormed  B.  of  the 


oonveyaiice»  and  required  him  to 
attorn  tenant  to  them.  He  at  fint 
refused  to  acknowledge  their  title, 
but  afterwards  paid  to  them  one 
shilling  by  way  of  acknowledgment, 
and  avbsequenily  paid  die  trustees 
the  rent  for  the  current  half  year. 
They  dien  profMsed  to  raise  hts 
rent;  and  on  his  refiisin^  to  pay 
any  additional  rent,  gave  him  a  no- 
tice to  quit ;  whereupon  he  signed 
a  memorandum,  in  which  he  amed 
to  give  up  the  possession  to  them : 
— Held,  under  these  circumstances, 
that  neither  he  nor  the  assignees 
of  the  bankrupt,  who  defended  as 
his  landlords,  were  prevented  from 
shewing,  in  an  action  of  ejectment 
by  the  trustees,  that  they  had  no 
title  in  consequeaoe  of  the  bank- 
ruptcy.    Doe  d.  FUxm.  v.  Rrermne. 

RighU  required  by  tenant  at  will 
after  20  years*  possession  without 
paying  rent.— See  Anvsxas  Pos- 

SBSSION. 

Declarations  of  tenant*  where  not  re- 
ceivable.— See  EviDBKCx,  V.  1« 


LAPSE. 

When  not  incurred  by  patron  of  ad- 
vowson. — See  Advowsok,  1. 


LEASB. 

Whether  an  instrument  be  an  agree- 
ment or  a  lease. — See  Landlord 
AND  Tenant,  I.  2. 

When  attornment  may  be  disputed. 

— See  Landloed  and  Tenant,  IV. 


LIBEL. 

1.  Right  of  defendant  to  set  off  coun- 
ter libel. — See  Damages,  IV, 

2.  Proof  of  publication.— See  Evi- 
dence, X. 

LICENCE. 

To  inclose  waste,  how  revoked. — See 
Landlord  and  Tenant,  IL 
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LIBN. 

Of  executor  on  a  mortgage  of  his 
testator. — See  Executor,  III. 


LIMITATIONS,  STATUTE  OF. 

No  estate  gained  by  20  years'  pos- 
session under  3  &  4  IFilL  4,  c.  27, 
where  the  possession  terminated 
before  the  act  passed. — See  Ad- 
verse Possession. 


LORDS  OF  THE  TREASURY. 

Whether  their  decision  receivable  by 
the  Court  of  Queen's  Bench.— See 
Jurisdiction,  I.  4, 

MANDAMUS. 

l.  Where  UUc9. 

Agmmt  Truitees  of  Savings*  Banks. 

1.  Where  money  belonging  to  the 
depositors  in  a  savings'  bank  has 
been  embezzled,  the  remedy  of  the 
depositors  is  not  by  action  against 
the  trustees  and  managers,  but  by 
mandamus  to  compel  them  to  ap- 
point an  arbitrator,  under  s.  45  of 
9  Geo.  4,  c.  92.  Ae»  v.  Truiiees 
of  the  MUdenhall  Savings*  Bank. 

27B 

2.  To  ascertain  the  facts  on  which  a 
party's  right  under  a  statute  ac- 
crue8.--See  Clbrk  of  the  Peace, 
U.S. 

II.  Where  ii  does  not  Ue. 

1.  Where  the  right  to  compensation, 
under  a  statute,  is  purely  nominal, 
the  Court  will  not  grant  a  manda- 
mus.    Ex  parte  Lee,  63 

2.  Where  an  office  is  full,  and  quo 
warranto  is  the  proper  remedy.^ 
See  Quo  Warranto,  I. 

To  rehear  an  Afpeal. 

3.  Where  the  quarter  sessions  have 
decided  to  reject  evidence. — See 
Poor,  V.  1. 

4.  Or  upon  the  evidence. — See  Ju- 
risdiction, I.  6. 


5.  To  a  late  officer  of  Court  of  Re- 
quests, where  money  baa  been  pro- 
perly deposited  in  his  hands.— See 
Kbqubsts. 

6.  Where  a  person  has  been  declared 
duly  elected  a  councillor,  and  has 
made  the  declaration  prescribed 
by  the  6  &  7  WiU.  4,  c.  76,  s.  (10, 
and  has  been  admitted  into  the 
council,  the  Court  will  not  grant  a 
mandamus  to  two  councillors  to 
administer  the  declaration  to  ano- 
ther person  who  claims  to  have  . 
been  duly  elected  instead  of  the 
former.  The  Queen  v.  The  Coun- 
dUorsof  the  Borough  of  Derhy,  589 

III.  Practice  in. 

When,  on  a  disputed  municipal  elec- 
tion, two  of  the  candidates  obtain 
a  rule  nisi  for  a  mandamus  to  ad- 
mit, and  afterwards  a  rule  nisi  for 
a  quo  warranto  aoainst  the  parties 
admitted,  the  ruk  for  the  manda- 
mus will  not  be  as  a  matter  of 
course  discharged.  Rex  v.  The 
Mayor  tfC*  €f  Winchester.        274 

MANOR. 

Whai  is  Proof  of 

Proof  of  holding  a  oourt-baron  by 
the  lord  of  the  manor  (father  of 
the  plaintiff)  thirty-five  years  be- 
fore action  brought,  and  of  depu- 
tations of  gamekeepers  by  bim, 
also  proof  of  holding  of  meetings 
professing  to  be  courts,  and  ap- 
pointment of  gamekeepers  by  tne 
plaintiff  in  recent  years,  is  primi 
facie  evidence  of  a  manor  without 
producing  Court  Rolls,  or  any  do- 
cumentary evidence.  Doe  d«  Beck 
V.  Heakia.  660 

MARKET. 

Remofoalof. 

1.  The  owner  of  a  market  may  re- 
move it  to  any  convenient  place 
within  the  manor,  but  if,  upon  re- 
moval, he  disposes  of  the  new  site 
of  the  market  and  soil,  so  as  to  pre- 
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yeoC  hnmelf  firaiii.liavii)g  tbe  coo* 
trol  of  the  marketi  the  removal  is 
vM,     Tie  Kma  t.  Starhy.    169 

5S.  If  the  grantee  of  a  market  ren9T0 
it  to  an  inconvenient  pIaoe»  the 
public  may  ote  the  old  market^  and 
It  18  not  necessarv  to  proceed  by 
tci.  f|i,  to  repeal  the  grant.      likL 

8.  Sembict  that  tlie  lord  of  a  market 
cannot  daim  stallage  as  of  comnKm 
right»  when  none  had  been  pre- 
viously paid.  Ibid. 

MARY-LE-BONE. 

Power  of  vestry  of,  to  make  regula- 
tions for  cabriolets. — See  Hack- 
ney COACBIS* 


MASTER  AND  SERVANT. 
I.  Raitedji  by  Servant  against  Master, 

1 .  A  schoolmaster  retained  the  plain- 
tiff as  a  teacher  of  the  French  lan- 
guage on  a  yearly  engagement,  at  a 
certain  salary,  with  board  and  lodg- 
ing, and  dismissed  him  for  absent- 
ing himself  two  days.  In  an  action 
for  salary,  the  defendant  nleaded 
that  the  plaintiff  wrongfully  ab- 
sented himself  an  unreasonable 
time,  to  wit,  two  days:— Held, 
after  verdict  for  the  defendant,  not 
to  be  sufficient  reason,  as  it  shewed 
neither  moral  misconduct  nor  any 
injury  accruing  to  the  defendant 
from  the  absence  of  die  plaintiff. 
FUheul  V.  Armstrong,  406 

^,  Where  a  servant  was  retained  for 
a  year,  his  wages  to  be  paid  quar- 
terly, he  was  dismissed  at  the  end 
of  a  month  from  the  eommeace- 
ment  of  the  second  quarter;  he 
then,  before  At  expiration  of  the 

auarter,  brought  an  action  of  in- 
ebitattts  assumpsit  for  work  and 
labour;  money  was  paid  into  Court 
sufficient  to  satis^  for  the  work 
done : — It  was  held,  that  the  de- 
fendant WIS  eatitled  to  a  verdict, 
as  at  all  events  the  ^aintiff  could 
not  m^intaifi  as  action  until  the 


end  of  the^q^Mrfff .   Mliv.Aay- 
wanL  4;}2 

S.  Sendtie^  an  a^n'of  ihdebitatns 
assumpsit  %t  work  *  and*  htbonr 
done,  cannot  be  mainuined  by  a 
servant,  afefcaugh^  te  ibay  have 
been  ready  and  willing  ip  perform 
the  labour,  and  nuy  fanvje  been  im- 
properly dismissed  from  the  ser- 
vice. Ibid. 
II.  Contract  bttvxen* 

A  contract  to  serve  as  a  reporter 
to  a  newspaper  one  whole  year, 
from  a  certain  day,  and  so  from 
year  to  year,  to  the  end  of  each 
year  commenced,  so  long  as  the 
parties  ahall  vespectivdiy  ^ease*  is 
a  yearly  service  so  long  aa  it  lasts, 
and  cannot  be .  terminated  eitcept 
at  the  end  of  any  current  year. 
WUtiams  v.  B^me.  139 

MERGER. 

Of  life  estate  m  fee — SeeCoPTHOLD,!. 

MITIGATION  OF  DAMAGES. 

R^C  of  defendant  in  libel  to'set  off 
counter-libel. — See  Daxju>bb,  III. 

-^EVIDBNCB,  X. 

MONEY  HAD  AND  RECEIVED. 

Right  to  maintain  by  executor  on  a 
waived  tort,  to  testator's  freehold. 
— See  Executor,  IV,  1, 

Not  waived,  by  action  of  trespass. — 
See  Executor,  IV.  2. 

MORTGAGE. 

Equitable,  of  a  policy. — See  Execu- 
TOR,  IIL 

MORTGAGOR  AND  MORTGA- 
GEE. 

Right  by  mortgagee  to  maintain  use 
and  occupation.  — See  l^ss  and 

OCCUPATIOK. 

MUNiaPAL  CORPORATION. 

See  CORFORATIOK,  II. 
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NEGLIGSKCB. 

I.  C>ftheriC--SeeCosT8»II. 
2*  Of  crew.— See  Iwsukakcjs,  II. 

NEW  ASSIGNMENT. 

Where  necessanr. 
See  Plbadiko,  VI, 

NEWGATE. 

Fees  of  the  clerk  of  the  session  of 
gaol  delirery,  under  the  Gaol  Act. 
— See  CtZRK  OP  TUB  Peace,  II. 

NEWSPAPER. 

Pttblication  of. — See  Ettdekce,  X. 
Contraet  of  reporter  for.— See  Mas- 
r^ft  AMD  Sbbtamt,  II. 

NEW  TRIAL. 
I.  Where  Damages  mukr  £20. 
The  Court  will  not  grant  a  new  trial 
on  the  ground  that  the  verdict,  the 
amount  whereof  is  under  20/.,  de- 
teitaioes'  n  question  afiecting  the 
.  interest  of  a  large  district,  SaweU 
T.  Champon.  627 

II.  Costs  of. 

Condition  to  be  imposed. 
See  Costs,  III. 

NISI  PRIUS  RECORD. 

SeeAifBiiDMXMT,  1. 

NOMINAL  DAMAGES. 
See  GuA&AVTiBy  II. 

NON  COMPOS  MENTIS. 
See  EvinsKCE,  V.  2. 

NOTE. 
See  Bills  of  Exchange. 

NOTICE. 
1 .  Of  ^tthotumr.^See  Bif.Lt  of  Bx<- 

CHAMO^  II. 
VOL.  11. 


2.  Of  irction  against  shtfrtn.-^See 

Sheriff,  9. 
5.  Of  trial.— See  Pbactice,  IV.  1, 2. 

4.  Of  act  of  bankruptcy. — ^See  Bamk- 

atrpT,  II. 

5.  Of  grounds  of  appeal. — See  Poor, 

6.  Service  of  grounds  of  appeal. — 

See  Poor,  IV.  1. 

7.  Must  contain  all   the  oUecttons 

relied  on.— See  Poor,  I V.  S. 

NUISANCE. 

Power  of  vestry  to  abate,  in  streets.-* 
See  Hacxnet  Coaches. 

OBJECTION. 

To  Evidence. 

When  objection  to  stamp  on  promis- 
sory note  may  be  made.  —  See 
Stamp,  II. 

OFFICE. 

I.  Whatf  in  Municipal  Corporations^ 

entitles  to  Compensation* 

See  Mandamus,  IL  1. 

II.  Grant  of  an  Office  incompatible 

witn  previous  Office, 

The  King  granted  by  a  lease  the  lot 
and  oope,  and  all  hia  mineral  lighta 
in  the  soke  of  Wirksworth,  to  A*f 
and  by  the  same  instrument  grsated 
to  him  the  office  of  barmaster 
within  the  same,  the  duties  of  which 
cannot  be  discharged  by  the  farmer 
of  the  dues: — Held,  that  as  he  was 
incapable  of  holding  that  oflSce, 
the  grant  of  it  was  invalid.  Ark- 
nrigkt  V.  CantreU.  582 

OFFICER. 

Parish  Officers. 
See  Poor,  IV.  1,  2;  VI. 

ONUS  PROBANDI. 

I.  Oh  Respoaienii. 

Respondents   are    not   required   to 
prove  the  pauper's  settlement^  un- 
S  A 
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less  objected  to  on  the  groands  of 
appeal. — See  Poom»  IV,  S. 

II.  Of  a  Charge  mentioned  m  a  WiU^ 
by  a  Party  claiming  the  legal  Estate. 

Where  a  devise,  after  reciting  that 
the  estate  at  H.  was  charged  with 
— /.  a  year,  gave  it  to  his  trustees 
in  trust  to  keep  down  the  interest 
on  the  said  charge,  and  to  apply 
the  residue  of  the  renU  and  profits 
until  P,  B.  attains  the  age  of  23, 
and  then  to  him  absolutely  :  — 
Held,  on  ejectment  brought  by 
P.  7?.,  who  was  proved  to  have 
been  in  possession,  that  it  was  not 
incumbent  on  him,  after  putting  in 
the  will,  to  prove  that  the  charge 
mentioned  therein  had  not  granted 
the  legal  estate  elsewhere.  Doe  d. 
Beck  V.  Heakin.  660 

ORDER. 

I.  OfSestionSf  token  conclusive. 

See  Poor,  V.  1. — Jurisdictiok,  I.  6. 

II •  Of  Judge f  when  Decision  of  fuU 
Court  is  pending. 

See  Practice,  III.  2. 

OVERSEER. 

I.  Accounts  of  Assistant  Overseer. 

Appeal  lies  against  the  accounts  of 
an  assistant  overseer.  The  Queen 
V.  fVatts.  367 

II.  Signature  by^  to  Grounds  of  Appeal. 
See  Poor.  IV.  1,2;  VI. 

III.  Time  for  Appealing. 

The  next  quarter  sessions  for  appeal- 
ing against  an  overseer's  accounts^ 
are  the  sessions  after  the  accounts 
have  been  published  and  deposited 
with  the  parisli  officers  for  public 
inspection.  Thus,  where  the  ac- 
counts of  an  overseer  were  exa- 
mined and  allowed  at  vestry  on 
April  2,  and  by  two  justices  on 
April  3,  but  were  not  delivered  by 
the  overseer  to  his  successor  tiU 


May  8 :— Held,  that  the  next  ses- 
sions after  May  8  were  the  proper 
sessions  to  appeal  to.  The  Quten 
y.  WatU.  367 

PARISH. 

Power  in  Poor  Law  Commtsaioners 
to  join  to  unions. — See  Poor,  II. 

PARTIES. 

Where  one  of  several  defendants  is 
agent  to  the  plaintiff. — See  EsTor- 
PEr.,  IV. 

PLEADING. 

I.  Generally. 

Allegation  of  a  Trust. 

To  a  mandamus  to  churchwardens  to 
make  a  rate  to  repay  monies  bor- 
rowed on  the  credit  of  the  churdi- 
rates,  it  was  pleaded  that  a  fiat  in 
bankruptcy  had  issued  against  one 
of  the  lenders;  to  which  it  was 
replied,  tluit  the  lenders  had«d- 
vanced  the  money  as  trustees,  out 
of  money  vested  in  thetti  as  trus- 
tees, and  that  the  lender,  who  had 
become  bankrupt,  waa  only  inter- 
ested therein  as  trustee: — Held 
good  on  special  demurrer,  alleging 
for  cause  that  there  was  no  state- 
ment of  the  mode  by  which  the 
trust  was  created,  or  now  the  mo- 
ney was  vested  in  them  as  trustees. 
The  Queen  v.  The  Churchwardens  of 
Brancaster.  580 

II.  1.  Dedar^im. 

1.  In  ejectment 
See  Ejectment,  II. 

2.  ^iMi6fr  alleged  m  Dedaraiion^ 
when  materiai. 

The  declaration  set  out  a  contract  of 
sale  of  not  less  than  5000  nor  more 
than  6000  trees,  to  be  taken  ap  at 
the  proper  time  of  the  year,  to  be 
delivered  to  the  defendant's  order, 
and  to  be  paid  for  on  delivery. 
Averment^  that  the  plaintiff  took 
up  6000  at  the  proper  time  of  the 
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year,  and  tendered  them  to  the 
defendant,  bat  that  the  defendant 
refused  to  accept  them.  Plea,  first, 
that  the  plaintiff  did  not  properly 
take  up,  or  tender,  or  offer  to  de- 
liver to  the  defendant  6000  trees: 
-^Heldy  on  special  demurrer,  that 
the  plea  was  not  ill,  although  it 
tendered  a  traverse  on  the  number 
of  trees,  as  the  plaintiff  had  made 
the  number  material  by  his  allega- 
tion in  the  declaration,  which  was 
without  a  videlicet;  secondly,  that 
the  plea  was  bad  for  duplicity,  for 
traversing  both  the  proper  taking 
up  and  offer  to  deliver  the  trees. 
Smth  V.  Dixon.  1 

III.  General  Issue. 

1.  Non  assumpsit  in  an  attorney's  bill, 
does  not  put  the  fact  of  a  bill  be- 
ing delivered  in  issue/— See  At- 

TOENBY,  II. 

2.  Not  guilty  in  trover^  agency  cannot 
be  shewn  under. — See  Bankrupt. 

3.  The  factofa  banker's  cheque  being 
post-dated,  need  not  be  specially 
pleaded.    Fteld  y.  Wood*.        117 

4.  Non  danmificatus  improper  by 
surety  sued  on  bond,  although  the 
damages  only  nominal.— See  Gua- 

RANTIS. 

5.  Amouniuig  to  the  General  leeue, 

5.  A  plea  to  a  count  for  trees  sold  on 
a  special  contract,  which  averred 
that  the  trees  which  the  defendant 
bargained  for  were  trees  growing  in 
A.,  and  that  the  trees  which  plain- 
tiff tendered  were  not  such  trees, 
was  held  to  amount  to  the  general 
issue.     Smith  v.  Dixon.  1 

6.  To  Declaration  on  Attorney's  Bill. 

Bill  not  duly  delivered,  must  be 
pleaded  specially. 

IV.  PleaofSet^qgr. 

Applies  to  the  final  balance  due  to 
plaintiff  on  the  whole  declaration. 
— See  Arbitrament,  I. 


V.  Plea  ofiheCustom  of  Trade  must 

aver  what  the  Custom  is. 

The  second  plea  averred,  that  by  the 
custom  of  trade  (without  averring 
what  trade)  the  plaintiff  ought  not 
to  have  taken  up  the  trees  without 
the  defendant's  order: — Held,  bad. 
Smith  V.  Dixon.  1 

VI.  New  Assignment,  when  required. 

In  an  action  on  the  case  for  disturb- 
ance of  common,  where  the  defend- 
ant justifies  on  the  days  and  times 
&c.  under  a  right  of  common  for 
his  cattle  levant  and  couchant,  the 
plaintiff  must  new  assign,  if  he  in- 
tends to  prove  a  surcharge.  Bawen 
V.  Jenkins.  87 

VII.  1.  Replication^  de  Injurid^  when 
proper. 

Assumpsit  by  indorsee  against  accep- 
tor of  two  bills  of  exchange.  Plea, 
that  the  defendant  accepted  the 
bills  for  the  accommodation  of  the 
drawer,  and  that  the  drawer  gave 
the  plaintiff  divers  other  bills  of 
exchange,  and  that  it  was  agreed 
between  the  drawer  and  the  plain- 
tiff, that  in  consideration  of  the 
premises,  the  plaintiff  should  for- 
bear to  sue  the  drawer  on  the  first- 
mentioned  bills  of  exchange,  until 
default  in  payment  of  the  latter ; 
that  the  said  bills  were  delivered 
and  accepted  by  the  plaintiff  in 
payment  of  the  first-mentioned 
bills,  and  that  the  agreement  was 
made  without  the  privity  of  the 
defendant.  Replication,  de  inju- 
ria: —  Held  good,  on  demurrer. 
Reynolds  v.  Buickbum.  136 

2,  IFhen  Replication  joining  Issue  on 
Plea  does  not  admit  the  Inducement. 

In  a  declaration  in  prohibition,  the 
plaintiff  complained  of  a  rate  for 
the  repair  of  a  parish  church  which 
had  been  laid  on  three  only  out  of 
four  townships,  of  which  the  parish 
was  composed,  and  he  alleged  that 
all  four  were  liable  to  contribute. 
8a2 
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The  defendant  claimed  exemption 
for  the  fourth  township,  H.,  and  in 
his  plea  alleged  that  it  had  a  sepa- 
rate chapel  of  its  own,  where  the 
inhabitants  had  immemorially  en- 
joyed all  divine  ntes,  and  which 
they  had  immemorially  repaired  by 
rates  laid  exclusively  upon  the  cha- 
pelry.  The  plea  concluded  with  a 
traverse  of  the  allegation  of  the  lia- 
bility of  the  four  townships  to  con- 
tribute to  the  repairs  of  the  parish 
church,  and  the  piaintiiFjoined  issue 
thereon : — Held,  that  the  plaintiff 
did  not  thereby  adroit  all  the  facts 
suted  in  the  inducement,  but  that 
tlie  defendant  was  bound  to  prove 
then,  or  so  much  of  them  as  was 
rei]|uired  to  establish  the  exemption 
claimed  by  him.  Craven  v.  San* 
dcrum.  641 

VIII.  In  particular  ActioM. 

Against  sheriff  for  escape. —See 
Costs,  II. 

By  executors,  for  tort  to  estate  of 
testator. — See  Exscutor,  IV. 

On  policy  of  assurance,  alleging  negli- 
gence of  crew. — See  Insurance,  II. 

IX.  Time  for  Pleading. 
See  Practice,  III.  1 ,  ft, 

POLICY. 

See  Insurance. 

POOR. 
I.  Poor's  Rate.-'^e  Rate,  II. 

II.  Ooverttmeni  rf  Poor, 

Power  of  Poor  Law  Commiieioners  to 
make  Unions, 

The  Poor  Law  Commissioners  have 
power,  under  the  26th  section  of  4 
&  5  Will.  4,  c.  76,  (the  Poor  Law 
Amendment  Act),  to  unite  parishes 
for  the  government  of  the  poor,  al- 
though one  of  those  parishes  has  a 
local  act  for  the  management  of 
the  poor,  and  although  neither  the 
trustees  nor  guardians  appointed 
under  the  local  act,  nor  the  rate- 


pavers  of  the  parish,  consent  to  the 
union.  The  King  r.  Poor  Law 
Connmskmers.  S 

III.  Settlement  of  Poor. 

1.  By  Estate. 

A  pauper  tenant  in  fee  of  freehold 
and  copyhold  land,  conveyed  by 
lease  and  release  bis  freehold  land 
to  certain  trustees,  upon  trust  to 
sell  and  pay  his  debts,  and  pay  the 
surplus,  if  any,  to  him.  The  re- 
lease contained  a  covenant  on  the 
part  of  the  pauper  to  surrender  his 
copyhold  land  in  D.  upon  the  same 
trusts  as  the  freehold.  The  release 
also  contained  a  declaration  that 
the  trustees  should  manage  the 
farming  busiuess  of  the  pauper  un- 
til the  sale  should  be  made.  It  did 
not  appear  from  the  case»  which 
stated  tne  above  facts,  what  was  the 
value  of  the  property,  or  the  amount 
of  the  debts.  It  was  held  that  the 
pauper  (who  did  not  actually  reside 
on  the  property,  but  in  the  parish) 
gained  a  settlement  by  a  residence  of 
forty  days  in  the  parish  where  the 
copyholds  were  situate,  during  the 
period  between  the  execution  of  the 
deeds  of  lease  and  release,  and  a 
surrender  of  the  copyhold,  which 
was  afterwards  made  by  the  pau- 
per to  a  purchaser*  Rex  v.  Inhabit 
tants  of  Ardkigh.  UQ 

%.  Bjf  Ratting  a  Tenement. 

Where  there  is  a  demise  of  land,  and 
other  things  at  a  fixed  rent,  and 
the  sessions  find  that  the  land  alone 
is  worth  10/.  a  year,  a  settlement 
may  be  gained  by  occupation  un- 
der the  demise,  and  the  instrument 
is  not  void,  althouffh  it  attempt  to 
demise  incorporeal  tenements  by 
writing  not  under  seal.  The  Queen 
v.  The  TnhatUants  of  Hoekworthy. 

S83 

IV.  Order  of  Removal. 

1.   Appeal  against. — Grounds  of 
Appeal. 

A  statement  of  grounds  of  appeal 
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against  an  order  of  removal,  under 
the  5  &  6  Win.  4,  c.  7Q,  s.  81, 
signed  by  the  majority  of  parish 
officers,  is  good,  and  service  on  one 
of  the  officers  only  is  good,  if 
without  fraud.  The  King  v.  The 
Juttices  of  tVarwichhire.  1 58 

£.  Signature  of  Notkt  of  Appeal. 

Where  an  appellant  parish  gives  a 
notice  of  appeal  asainst  an  order 
of  removal,  signed  by  eight  parish 
officers,  and  afterwards  a  state- 
ment of  grounds  of  appeal,  signed 
by  four  only : — Held,  that  they  are 
not  estopped  from  shewing  that  the 
latter  is  signed  by  the  proper  num- 
ber. The  Queen  v.  The  Inhabitants 
of  Church  Knefwk.  359 

3.  Evidence  required  of  Respondents 
on  Appeal. 

It  is  not  necessary  for  the  respond- 
ents to  give  evidence  of  the  settle- 
ment on  which  they  removed  the 
pauper,  unless  the  appellants  have 
pointed  out  an  objection  to  it  in  their 
grounds  of  appeal.  The  Queen  v. 
Inhabitants  ofHockworthy,        383 

4.  Quashed  Order,  when  conclusive, 

1.  Where  an  appeal  against  an  order  of 
removal  has  been  quashed  by  eon- 
sent,  at  the  instance  of  the  respond- 
ent parish,  but  without  communi- 
cating to  the  appellants  the  grounds 
on  which  it  was  quashed,  the  order 
of  sessions  is  conclusive  between 
the  two  parishes.  The  Queen  v. 
Inhabitants  of  Church  Kvowle,  ^5d 

2.  The  respondents  had  obtained  an 
order  of  removal  on  a  settlement 
by  hiring  and  service  in  the  appel- 
lant parish,  but  the  copy  of  the 
examination  on  which  the  pauper 
was  removed  did  not  state  any  re- 
sidence by  him  in  the  appellant 
parish;  the  respondentSi  on  dis- 
covering this  omission,  procured 
their  appeal  to  be  quashed  by  con- 
sent of  the  appellants^  but  did  not 


communicate  on  what  grounds,  ei- 
ther to  the  sessions  or  the  appel- 
lants:— Held,  that  the  order  of 
sessions,  quashing  the  order  of 
removal,  being  generali  was  a  de- 
cision on  the  merits.  Itnd, 

5.  Evidence  under  Exandnaium  of 
Pauper, 

1.  The  copy  of  the  examination 
sent  with  an  order  of  removal 
stated,  that  the  hiring  and  service 
took  place  in  1813,  but  at  the 
hearing  of  an  appeal  against  this 
order,  the  same  witness  stated  that 
the  hiring  and  service  took  place 
in  1810,  and  not  in  1813  ;  die  ses- 
sions held  that  this  was  a  fatal  va- 
riance from  the  statement  stated  in 
the  copy  of  the  examination,  and 
quashed  the  order.  The  Court  of 
King's  Bench  refused  a  mandamus 
to  rehear  the  appeal,  as  the  ses- 
sions had  decided  that  evidence  of 
the  settlement  m  1813  was  inad- 
missible.   Ex  parte  Broseley.    S55 

SemblCj  that  the  decision  of  the  ses- 
sions was  right,  as  the  81  at  sec- 
tion of  4  &  5  WUL  4,  c.  76,  with 
regard  io  the  examinations  and 
notices,  ought  to  be  strictly  con- 
strued. Ibid. 

2.  On  the  removal  of  a  pauper,  a 
copy  of  his  examination  was  sent 
with  him,  which  stated  as  follows : 
That  before  May-day,  1829,  he 
was  hired  by  Z).  r.  of  T.,  to  serve 
him  for  a  year,  from  May-day, 
1829,  to  May-day,  1830,  for  3/.  10*. 
wages  ;  that  he  went  into  his  ser- 
vice at  T.  at  May-day,  and  when 
he  had  been  there  about  a  fort- 
night, his  master  informed  him 
that  the  servant  of  his  mother,  Mrs« 
P.,  of  M.,  did  not  suit  lier,  and 
asked  him  if  he  had  any  objection 
to  change  places  with  Mrs.P.'s 
servant^  and  go  and  live  with  her 
instead  of  him;  that  the  pauper 
said  he  had  no  objection,  and, 
without  having  any  fresh  agr^ement^ 
he  went  to  M.,  and  served  the  re« 
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mainder  of  his  year's  serrice  with 
Mrs.  P.|  and  at  the  end  of  the  year 
received  of  her  SI.  10«.,  the  amount 
of  his  wages.  The  notice  of  ap- 
peal stated,  that  the  pauper  did 
not  in  fact  gain  a  settlement  in  M., 
hy  reason  of  having  served  first 
D.  P.  for  a  fortnight,  at  T.,  and 
afterwards  the  mother  of  D.  P, 
in  M.,  for  the  remaining  part  of 
the  year,  under  the  circumstances 
stated  in  the  examination  of  the 
pauper,  upon  which  the  order  of 
removal  was  grounded,  and  that 
the  contract  of  service  with  Z).  jP. 
was  dissolved  on  the  pauper  leaving 
the  same.  It  was  iield,  that  the 
respondents,  at  the  sessions,  could 
not  give  evidence  to  shew  that  D. 
P.  hired  the  pauper  as  the  affent 
of  his  father,  that  the  latter  died 
shortly  after  May-day,  1829,  and 
that  the  pauper  served  out  the  re- 
mainder of  his  year  with  his  widow, 
at  M.,  and  received  his  wages, 
for,  though  not  inconsistent  with 
the  hiring  stated  in  the  examina- 
tion, they  were  new  facts  to  the 
appellants,  which  they  were  not 
prepared  to  contest.  The  King  v. 
The  Inhabitants  of  Misterton.     139 

V.  Order  of  Maintenance, 

It  is  not  necessary  for  the  church- 
wardens or  chapelwardens  of  a 
township  to  sign  a  notice  of  an  ap- 
plication for  an  order  of  mainte- 
nance for  a  hastard  child,  under 
the  rard  section  of  4  &  5  lyUi.  4, 
c.  76,  (the  Poor  Law  Amendment 
Act) .  The  King  v.  The  Justices  of 
the  North  Riding  of  Yorkshire.  103 

POOR'S  RATE. 
See  Rate,  II. 

PRACTICE. 
I.  Amendment. — See  Amendment. 

II.  Arrest. 

1.  Where  notice  of  a  scire  facias  is 
served  upon  country  bail,  two  days' 


post  from  London,  on  the  18th, 
returnable  on  the  19th,  and  the 
bail  render  their  principal  on  the 
24th : — Held,  that  the  render  is  in 
time.  Sanderson  v.  Brown.  84 
2.  Semhle,  under  R.  H.  T.  2  fFttf.  4, 
No.  81,  that  cocmtry  bail  have  ej^ht 
days  after  the  return  o^  a  writ  of 
sci.  fm.  to  render  their  principa). 

IIL  Time  for  pleaSng. 

1.  Where  the  time  for  pleading  was 
out  on  the  2Qth,  and  the  de£rodant 
on  that  day  delivered  several  pleas, 
with  a  summons  for  leave  to  plead 
several  matters,  returnable  at  three 
o'clock,  on  the  22nd  (Monday), 
and  the  pkintiff  returned  the  pleas, 
and  signed  judgment  as  for  want 
of  a  plea ; — the  Court,  under  the 
circumstances,  set  aside  the  judg« 
ment,  on  an  affidavit  of  merits, 
without  coste.    WUhu  v.  Oitley, 
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2.  Pending  a  rule  to  set  aside  judg- 
ment that  had  been  signed  for  want 
of  a  plea,  the  defendant  obtained 
the  order  of  a  judge  to  plead  seve- 
ral matters,  but  the  Court  set  aside 
the  order.  lUd. 

IV.  Notice  of  Trial 

1.  A  defendant  in  ejectment,  who 
had  obtained  ten  days'  time  to  plead 
on  the  terms  of  pleading  issnablyy 
rejoining  gratis,  and  tdang  short 
notice  of  trial,  is  nevertheless  en- 
titled to  a  term's  notice  of  any  step 
being  taken,  if  the  plaintiflThas  de- 
layed going  on  witn  the  action  for 
four  terms.    Doe  v.  Roe.  237 

2.  Where  notice  of  trial  has  been 
given  for  the  lart  sittings  in  tenn> 
in  K.  B.  at  which  none  bat  unde- 
fended causes  are  taken,  the  de- 
fendant should  either  instruct  coon- 
sel  to  appear,  to  say  that  the  cause 
is  defended,  or  should  give  notice 
to  the  plaintiff  of  its  being  a  de- 
fended cause.  Bland  y,  Warren.  97 

As  to  the  payment  of  costs  on  grant- 
ing a  new  trial«-*See  Costs,  III. 
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V.  Ai  Trial. 

Discretion  of  judge  to  direct  an  ac- 
quittal of  one  qfieveral  defendants. 

The  application  to  a  judge,  in  the 
coune  of  a  cause,  to  direct  a  ver- 
dict for  one  or  more  of  scTeral  de- 
fendants in  trespass,  is  strictly  to 
his  discretion;  and  that  discretion 
is  to  be  regulated  not  merely  by 
the  fact  that  at  the  dose  of  the 
plaintiff's  case  no  evidence  ap- 
pears to  aflect  them,  but  by  the 
probabilities  whether  any  such  will 
arise  before  the  whole  evidence  in 
the  cause  closes.  Sawell  v.  Cham- 
pion. 627 
VI.  Miscellaneous* 

As  to  jurisdiction  of  Aill  Court  over 
rule  disposed  of  m  Bail  Court. — 
See  JuRisDicTioK,  I.  1. 

In  moulding  a  rule.— See  Rsstitu- 

TIOK. 

As  to  affidavits  for  criminal  informa- 
tion.— See  Affidavit,  III. 

VII.  Affidatiis. 

1.  Statement  of  county  in  jurat,  to 
found  criminal  information. — See 
Affidavit,  I. 

2.  Effect  of  slanderous  matter  in. — 
See  Affidavit,  III. 

3.  Whether  an  affidavit  may  be  re- 
ceived at  sessions  as  to  time  of  ap- 
peal.— See  Affidavit,  II. 

4.  When  the  sum  sworn  to  in  affida- 
vit less  than  that  indorsed  on  ca- 
pias.— See  Bail,  I. 

VIII.  In  Ejectment^  Mandamus^  Quo 
Warranto,  Sfc. — See  the  respective 
titles. 

PRESUMPTION. 

Where  legal  estate  will  not  be  pre- 
sumed to  be  outstanding  from  a 
recital  in  a  will. — See  Onus  Pbo- 

BANDI,  II. 

Of  licence  to  inclose  waste  from  pas- 
sive conduct  of  lord.*~^ee  Lakd- 
LOBD  AND  Tenant,  II.     . 

PRESUMPTION  AFTER  VER- 
DICT. 
See  Rate,  III. 


PRINCIPAL  AND  AGENT. 

Parol  Evidence  to  prove  Agency. 

!•  Parol  evidence  is  admissible  to 
prove  that  A.  B,^  who  entered  into 
a  written  contract  for  the  purchase 
of  an  estate,  bought  it  as  the  agent 
of  C.  D.     Marston  v.  Roe.        504 

2.  Agency  must  be  pleaded  specially 
in  trover. — See  Bankrupt,  II. 

3.  Affidavit  of  agent  admissible  against 
principal. — See  Evidence,  III. 

4.  Where  one  of  the  defendants  is 
agent  of  the  plaintiff. — See  Estop- 
pel, IV. 

PRISONER. 

When  entitled  to  his  discharge  out 
of  custody  for  contempt.  —  See 
Sheriff,  1. 

PROCEDENDO. 

When  the  Court  will  not  award 
against  one  of  several  defendants, 
on  an  indictment. — See  Certio- 
rari, III. 

PROCESS. 

Irregular  execution  of.— See  Attor- 
ney, III. 

PROHIBITION. 
Pleading  in. — See  Pleading,  VII.  2. 

PROMISE. 

Entire,  cannot  be  applied  to  part  of 
the  consideration. — See  Assump- 
sit, III.  2. 

PROMISSORY  NOTE. 

See  Bills  of  Exchange. 

PUBLICATION. 

Of  libel,  what  does  not  amount  to  ? 
See  Evidence,  X. 

QUO  WARRANTO. 

I.  Where  it  lies. 

1.  When  the  Office  is  full  de  facto. 

The  persons  declared  to  be  elected 
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ai  tawn  owmciik>«  by  the  ma^or 
or  ward  aUermaa,  at  a  mimicipal 
electiodi  and  who  had  aoaepted  of- 
fice and  floade  the  proper  dedara- 
tkm»  can  orij  be  renoved  from 
office  by  a  quo  warranto  inibrma- 
tioDt  and  therefore  a  mandamus 
does  not  lie  to  admit  other  candi- 
dates who  had  the  majority  of 
Totos.  Rex  V.  Tke  Mayor  4*c.  of 
fVmckeiter.  274 

2.  For  Office  of  TcfWH  Councillor. 

Where  the  revision  of  burgess  lists 
for  a  borough  divided  into  wards, 
has  been  nuide  by  the  mayor  snd 
assessors  for  the  whole  borough 
elected  under  sect.  9Z  of  5  &  6 
WilL  4y  c.  76,  instead  of  the  asses- 
sors for  the  mayor's  ward,  under 
sect  43,  it  is  ground  for  the  Court 
granting  a  quo  warranto  informa- 
tion sgainst  any  councillor  elected 
by  burgesses  so  revised.  The 
Queen  V,  Parry.  414 

IL  Disereiiom  tf  Court  in  granirng. 

1.  If  a  quo  warranto  information  will 
probably  dissolve  a  corporation, 
the  Court  will  exercise  a  discretion 
as  to  granting  it.  Ibid. 

2.  Where  the  revision  of  the  bur- 
gess lists  took  place  before  asses- 
sors elected  for  the  whole  borough, 
instead  of  the  assessors  of  the 
mayor's  ward,  and  it  appeared  that 
this  course  was  adopted  bond  fide 
in  pursuance  of  legal  advice,  and 
no  improper  motive  or  injurious 
consequences  were  pointed  out,  the 
Court  refused  to  grant  a  quo  war- 
ranto information,  which  would 
probably  have  had  the  effect  of 
dissolving  the  corporation.      /W. 

III.  Who  ii  a  good  Relator. 

1.  A  party  who  has  been  a  candidate 
and  voted  at  an  election,  is  not  a 
good  relator  of  a  quo  warranto  in- 
formation, which  seeks  to  impeach 
the  validity  of  that  election,  but  his 
affidavits  may  be  used  by  a  rated 


infaabituit,  to  whom  tfe  same  ob- 
jcctMni  does  not  apply»  e»CB  al- 
thosigit  iha  i^Bdavks  of  tiie  latter 
wooU  not  beaufficient  wi^DStt  the 
finrmer.  /Md. 

2.  A  bnrsess  of  a  cospontioo  is  a 
good  relator  of  a  iquo  wauanto  in- 
formation, akboagh  ^le  effect  of 
the  information  would  be  to  dis- 
solve the  corporatkm.  iUd, 

IV.  Practice  in  Quo  Warranto. 

11.  ComoUuiioH  rf  several  Imforma' 
iumi. 

Where  there  are  several  quo  warranto 
informations  pending  against  the 
aldermen  of  a  borough  founded  on 
the  same  objection  of  title,  the 
Court  has  not  the  power  to  make  a 
rule  binding  either  party  to  submit 
to  the  result  of  the  first  informa- 
tion tried.     The  King  v.  Cozem. 

164 

2.  Diicontinuance  under  7  WHL  A  if  I 
Vict.  c.  78. 

The  7  WilL  4  &  1  Vict.  c.  78,  s.  20, 
only  operates  as  a  conditional  dis- 
continuance of  proceedings  pre- 
viously commenced ;  and  therefore 
it  was  held  that  a  defendant,  who 
wished  to  avail  himself  of  it,  must 
have  oflTered  to  pay  the  costs  in- 
curred by  the  prosecutor,  other- 
wise he  could  not  claim  to  stay  the 
proceedings.     The  Queen  v.  Jones. 
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RATE. 

I.  Borough  Rate* 

Certiorari  to  remove  an  order  of 
quarter  sessions  on.^See  Ccnvio- 

EAM,  L 

II.  Poor's  Rate. 

Property  liable  to* 

1.  Real  property  must  be  rated  to 
the  poor-rate  according  to  its  ac- 
tual value,  as  combined  with  the 
machinery  attached  to  it  for  mann- 
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&otiirhig  pin^ses,  irttfaont  con-^ 
■derior  i^ether  tknu  mttciiinery 
lie  i«al  or  pe»oiiai  pf  Dpeny,  so  as 
to  be  Kable  to  disti essor  Sttunire,  or 
whether  it  would  descend  to  the 
heir  or  executor,  or  helong,  dn  the 
eaqpiratioB  of  a  ]ease«  to  landlord 
or  tenant.     Tie  Queen  r*  Gvtst. 

663 
2.  By  the  10  Gee.  3*  c.  cxiv.  a  Canal 
Company  was  incorporated,  with 
power  to  make  a  canal  and  to  take 
tolls,  and  by  section  49  it  was 
enacted,  '*  that  the  said  toUs  shall 
at  all  times  hereafter  be  exempted 
from  the  payment  of  any  taxes, 
rates,  assessments,  or  impositions 
whatsoever,  any  law  to  the  con- 
trary notwithstanding,  otiier  than 
such  taxes,  rates,  &c,  as  the  land 
which  shall  be  used  for  the  pur- 
poses of  the  said  navigation  would 
have  been  subject  to,  if  this  act 
had  not  been  made."  The  23  Geo. 
3,  c.  xlvii.  repealed  this  act,  and  in- 
corporated another  navigation  with 
theabove-mentioued,  and  contained 
a  similar  exempting  clause  as  to  the 
tolls  to  be  taken.  By  the  59  Geo. 
3,  c.  cv.  the  Company  were  em- 
powered to  make  a  cut,  and  all  the 
exemptions  in  the  former  act  were 
extended  to  the  purposes  of  that 
act ;  and  by  section  17,  the  lands, 
houses,  wharfs,  warehouses,  and 
other  houses  of  the  Company  were 
to  be  rateable  to  the  poor,  as  lands 
&c.  of  a  like  quality,  where  the 
same  shall  be  situate. 

Held,  1st,  That  the  land  occu- 
pied by  the  original  line  of  the 
canal  was  to  be  rated  as  land,  with- 
out reference  to  its  use  as  a  canal, 
according  to  the  annual  value  of 
the  adjoining  land  at  tlie  time  of 
the  making  the  rate. 

2d,  That  the  lands  mentioned  in 
section  17|  meant  th^  land  of  the 
canal  covered  with  water. 

3d.  That  the  branches  of  the 
canal  must  be  considered  as  part 


of  this  whole  amnion,  and  were 
.     rateable  on  the  saine  principle. 

The  JSSGeD.  3,  c.  xlvii.  s.  31, 
i  irbich  contained  the  exonpting 
elaiise  from  rafts  and  taxes  of 
the  tolls  of  the  canal,  excepted 
tfaerefirom  quays,  wiiarfs,  ware- 
houses, oir  other  house8.-->Held, 
thai  wharfii  erected  by  the  Com- 
pany erected  on  their  branehes, 
were  to  be  rated  according  to  their 
annual  value  to  let.  The  Queen  v. 
Leeds  and  Lrvtrpool  Navigation 
Company.  541 

III.  Church  Rate. 

Ground  of  Exemption  from. 

A  township  had  from  time  immemo- 
rial a  separate  chapel,  where  all  ec- 
clesiastical rites  and  services  had 
been  aoeostomed  to  be  performed 
by  the  inhabitants  of  such  town- 
ship, and  whidi  they  had  been  ac- 
customed to  repair  by  rates  levied 
upon  themselves,  and  they  had  never 
been  rated  to  the  repairs  of  the  parish 
church.  A  plea  setting  forth  these 
facts  concluded  with  an  averment 
that  the  inhabitants  were  exempt 
from  contributing  to  the  repairs  of 
the  parish  church ;  and  upon  the 
trial  the  jury  found  for  the  defend- 
ant.—Held,  that  after  this  verdict 
it  might  be  presumed  that  they 
had  found  that  the  chapel  was  co- 
eval  vsith  and  not  built  in  aid  or 
care  of  the  parish  church,  and  if 
so  the  chapelry  might  be  exempt ; 
the  Court  therefore  refused  to  al- 
low the  plaintiff  to  enter  a  verdict 
for  him  non  obstante  veredicto. 

Where  a  chapel  has  been  built 
under  the  58  Geo,  3,  c.  45,  and  the 
3  Geo,  4,  c.  72,  it  must  be  repaired 
by  the  parish  or  place  in  which  it 
is  built,  and  those  places  only  are 
to  be  called  upon  to  pay  the  rates 
which  were  previously  liable  to  be 
assessed  to  the  repairs  of  the  church 
or  chapel  of  that  place.    Therefore 
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where  a  township  was  previously 
exempt  from  the  repairs  of  the 
parish  church,  it  was  held  not  to  be 
liahle  to  be  rated  for  the  repairs  of 
a  chapel  built  under  those  statutes 
within  the  parish,  but  not  within 
the  township.  Craven  v.  Sander-- 
son.  641 

IV.  Sewers* Rate, 

How  to  be  kid. 

A  rate  made  by  commissioners  of 
sewers  upon  a  township  at  large,  is 
bad.  Emmerson  v.  Saltmarsh  and 
others.  446 

RATIHABITIO. 

See  Distress,  1. 

RECITAL. 

Effect  of  in  will  to  raise  presump- 
tion.—See  Onus  PaoBANDii  II. 

RECOGNIZANCES. 

1.  Power  of  Court  of  Exchequer  to 
estreat. — See  Jurisdiction,  II. 

2.  Power  of  quarter  sessions. — See 
Jurisdiction,  III. 

3.  When  court  of  quarter  sessions 
have  estreated  improperly. — See 
Certiorari,  I. 

4.  Duty  of  the  clerk  of  the  peace 
with  respect  to.^See  Clerk  of 
THE  Peace,  I. 

5.  Where  no  recognizances  have  been 
given  by  defendant,  when  the  in- 
dictment is  removed  by  certiorari. 
—See  Certiorari,  III. 

RECORD. 

Amendment  of  nisi  prius  record.— 
See  Amendment. 

RELATOR. 

Who  may  be. 
See  Quo  Warranto,  III. 


RELIEF. 
To  sheriff  under  Interpleader  Act — 

See  iNTSRPtBADER. 

REMOVAL. 
See  Poor,  IV. 


REPAIRS. 

See  Damages,  II. — Landlord  and 
Tenant,  III.  2. 

REPRESENTATION. 

As  to  the  ability  of  another. — See 
Frauds,  III. 

REPUTATION. 
See  Evidence,  V.  1,  2,  5. 

REQUESTS,  COURT  OF. 

LiabiUty  of  Officer  of  Courts  on  Money 
paid  in* 

By  a  local  act  the  Commissioners  of 
a  Court  of  Requests  were  empow- 
ered to  order  debts,  when  recover- 
ed bv  its  process,  to  be  paid  by 
instalments,  and  under  such  terms 
and  conditions  as  miffht  appo^T 
reasonable  and  just  to  them.  They 
made  an  order  wherebv  the  pay- 
ments were  directed  to  be  maae  to 
a  person  who  was  then  the  deputy 
steward  of  the  Court.  Payments 
were  made  to  him,  and  in  conse- 
quence of  the  plaintifis  not  apply- 
ing for  them,  a  large  sum  had  ac« 
cumulated  in  his  hands,  when  his 
principal  died  and  he  was  remov- 
ed :~-Held,  that  the  Commissioners 
not  bavins  revoked  his  authority, 
nor  issued  any  other  order,  a  man- 
damus would  not  lie  at  the  suit  of 
the  succeeding  steward,  to  compel 
the  late  deputy  to  pay  over  the  ac- 
cumulations to  such  successor.  The 
Queen  v.  Watson.  595 
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RESTITUTION. 

WrU  rf  m  Ejectment 9  token  gfontabk. 

A  plaintiff  in  ejectment  having  re- 
covered a  judgment,  sued  out  a 
writ  of  possession  after  the  lapse 
of  more  than  a  year,  without  hav- 
ing issued  a  scire  facias,  and  ob- 
tained possession  of  the  land.  The 
writ  of  possession  was  set  aside 
by  a  judfl^  at  cbamben,  but  the  les- 
sor of  the  plaintiff  refused  to  give 
up  the  possession.  A  rule  nisi 
having  been  obtained  for  a  writ  of 
restitution,  the  Court,  on  the  argu- 
ment of  the  rule,  refused  to  grant 
that  writ,  but  ordered  the  lessor  of 
the  plaintiff  to  deliver  up  the  pos- 
session to  the  defendant.  Doc  d. 
Sttvens  V.  Lord*  604 


RESTRAINT  OF  TRADE. 

See  Trade. 

RETAINER. 
See  Executor,  III. 

RETURN. 

To  commission  to  examine  witnesses 

abroad. — See  Commission. 
To  mandamus. — See  Pleading,  I. 

REVISION. 

Of  burgess  lists. — See  Quo  War-* 
RANTO,  I.  2;  II.  2. 

REVOCATION. 

Of  will.— See  Will,  I.  II. 
Of  tenancy  at  sufferance. — See  Land- 
lord AND  Tenant,  II. 

RULE. 

Cannot  be  reopened  in  full  Court  af- 
ter decision  in  Bail  Court.— See 
Jurisdiction,  I.  1. 

For  relief  of  iheriff,— See  Intxr- 

FL£ADER« 


Will  be  moulded  by  the  Court. — See 
Restitution. 


SAVINGS*  BANKS. 

What  is  the  proper  remedy  against 
trustees  of,  when  the  deposit  mo- 
ney has  been  embezzled. — See 
Mandamus,  I. 

SALE. 

See  Assumpsit. 


SCIRE  FACIAS, 

To  estreat  recognizance8.^See  Ju- 
risdiction, III. 

To  repeal  the  grant  of  a  franchise. — 
See  Market. 

Time  for  render  by  bail,  after  notice 
of. — See  Practice,  II.  1,  %. 

SESSIONS  (QUARTER). 
On  Rejection  of  Evidence, 

1.  Decision  of,  where  final. — See  Ju- 

risdiction, I.  6 — Poor,  IV.  4. 
1 ;  IV.  5.  1,  2. 

2.  Decision  on  borough  rate.— See 

Certiorari,  II. 

3.  Authority  to  estreat  recognisances. 

— See  Certiorari,  I. 

4.  Practice  at.— See  Poor,  IV.  V. 

5.  Admission  of  affidavit  at  hearing 

of  appeal  against  overseers*  ac- 
counts.— See  Affidavit,  II. 

SEIZURE. 

Irregular,  under  regular  process,  lia- 
bility for. — See  Attorney,  III, 

SERVANT. 

See  Master  and  Servant. 

SERVICE. 

Of  notice  of  grounds  of  appeal,-— See 
Poor,  IV. 
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SET-OFF. 
Plea  of,  not  diviiible.«*-See  Akbitaa- 

MEKTy  I. 


SETTLEMENT. 
Orpoor.--See  Poor,  III. 

SEWERS'  RATE. 
How  to  be  imposed, — See  Rate,  IV. 

SHERIFF. 

lAabiUty  of  Sheriffs  with  regard  to 
Prisonerifor  Contempt, 

1.  In  an  action  of  trespass  and  false 
imprisonment  airainst  the  sberifl^ 
the  plea  justified  under  an  attach- 
ment out  of  the  Court  of  Chancery 
for  a  contempt,  and  that  no  order 
was  made  by  the  Court  to  dis- 
chai^  the  plaintiff,  and  no  habeas 
corpus  sued  out.  The  replication 
averred  that  the  plaintiff  was  kept 
in  custody  more  than  thirty  days, 
without  being  brought  up  to  the 
Court,  or  without  being  cleared  for 
the  contempt,  and  that  it  therefore 
became  the  duty  of  the  defendant 
to  discharge  the  plaintiff,  according 
to  the  statute  of  11  Geo.  4  and  1 
WilL  4,  c.  S5,  s.  15,  rule  5,  but 
that  the  defendant  (though  request- 
ed) would  not : — Held,  that  in  these 
pleadings  tliere  was  nothing  to  shew 
that  the  defendant  was  a  trespasser 
ab  initio.   Smith  v.  Egg'mton,     143 

2.  And  sembUf  that  trespass  was  not 
maintainable  against  the  sheriff  in 
such  a  case.  Ibid, 

d.  SembU  also,  that  if  an  action  on 
the  case  had  been  brought  {gainst 
the  sheriff,  it  would  not  have  been 
maintainable  without  notice  to  him 
for  what  contempt  the  prisoner  was 
in  custody,  as  a  prisoner  is  not  en- 
titled to  his  discnarge  at  the  end  of 
thirty  days  for  all  contempts.   Ibid. 

Liability  for  neglecting  to  arrest, — 
See  Costs,  II. 


Relieved  under  the  Interpleader  Act. 
— See  Intbrplbader. 

SHIP. 

Rights  of  consignee  on  bill  of  lading. 
— See  Bill  of  Lading. 

Implied  covenants  as  to  seaworthi- 
ness—*See  Imsurakcb. 

SIGNATURE. 

Of  notice  in  bastardy. — See  Poor,  V. 
Of  grounds  of  appeal. — See   Poor, 
IV.  1,2. 

STALLAGE. 

When  claimable. — See  Markrt. 

STAMP. 

I.  An  ad  valorem  Stamp,  when  si^- 
dent. 

I.  Where  an  instrument  demises 
several  matters,  consisting  of  land 
and  other  interests,  some  of  which 
are  incorporeal  tenements,  at  one 
fixed  rent,  an  ad  valorem  stamp  is 
sufficient.  The  Queen  v.  The  Ma- 
bkanie  of  Hockworthy.  983 

%.  Where,  to  prove  the  dtle  of  an 
administrator,  an  exemplification 
was  offered  in  evidence,  which  was 
an  exemplification  not  only  of  the 
letters  of  administration  in  ques- 
tion, but  also  of  certain  other  let- 
ters of  administration,  on  one  piece 
of  parchment,  and  covered  by  one 
$1.  stamp: — Held,  that  the  exem- 
plification was  sufficiently  stamped. 
Doe  V.  Gunning,  260 

II.  Objection  for  want  of  Stamp^  when 

it  may  be  taken. 

In  an  action  on  a  banker's  check, 
where  the  instrument  was  put  in 
and  read  without  objection,  but  it 
afterwards  appeared  that  it  was 
post-dated : — It  was  held,  that  be- 
ing unstamped  it  could  not  be  given 
in  evidence,  and  that  the  objection 
need  not  be  taken  on  the  first  pro- 
duction of  the  check.  Field  v. 
Woodt.  117 
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STATUTE. 

I.  GtntmUy* 

Local  act  not  superseded  by  subse- 
qaent  general  act. 

See  Hacjcney  Coacbes. 

II.  CwttructUm. 

See  CONSTRUCTIOK,   1. 

III.  DecmoM  on  particular  Statutes. 

3  JacA^  c.  7  (Attomies).  Particulars 
of  attornies*  bill 
See  Attorney,  II.  1.  1,2. 

29  Car.  2,  c.  3  (Statute  of  Frauds). 
Agreement  relating  to  land. 
See  Frauds,  I. 

9  &  10  WilL  3,  c.  15.     (Arbitration.) 
See  Arbitrament,  III. 

8  Aune^  c.  14  (Landlord  and  Tenant). 

A  continaance  in  possession. 
See  Landlord  and  Tenant,  III.  1. 

22  Geo.  3,  c.  23  (Attornies).    Parti- 
culars of  attornies'  bill. 
See  Attorney,  II. 

35  Geo.  3,  c.  Ixxiii.  (local  Street  Act.) 

Power  to  abate  nuisances  under. 

See  Hackney  Coaches. 

37  Geo.  3,  c.  90  (Attornies).  Neglect 
to  take  out  certificate. 

See  Attorney,  I.  1,2. 

38  Gro.  3,  c.78  (Newspapers).  Proof 
of  publication. 

See  Evidence,  X. 

57  Geo.  3,  c.xxi.  (Street  Act.)  Power 
to  abate  nuisances  under. 

See  Hackney  Coaches. 

58  Geo.  3,  c.  45  (Church  Building 
Act).  Who  liable  to  rate  for  re<* 
pairs  of  church. 

See  Rats,  III. 

58  Geo.  3,  c.  93  (Bills  of  Exchange. 
Usury.;    See  Bins  of  Exchanoe. 

3  Geo.  4,  c.  46  (Recognizances).  Pow- 
er of  the  Court  of  Exchequer  to 
estreat. 

See  Jurisdiction,  II. 


5  Geo.  4,  c.  84  (Gapl  fixi).    Fees  to 
which  clerks  of  the  peace  are  enti- 
tled on  convictions* 
See  Clerk  of  the  Peace,  II. 

7  Geo.  4,  c.  119,  ss.  4  and  7  (Insolv- 
ent Act).  Proof  of  provisional 
assignment. 

See  Evidence,  VI. 

9  Geo.  4,  c.  14  (Lord  Tenterden's 
Act).  Representation  as  to  the 
ability  of  another. 

See  Frauds,  III. 

9  Geo.  4,  c.  92  (Savings*  Banks).  Re- 
medy for  depositors. 

See  Mandamus,  I.  1. 

11  Gm.  4  &  1  W//.  4,  c.  35,  s.  15 
(Chancery).  Imprisonment  for  con- 
tempt.     See  Sheriff,  1,  2,  3. 

1  &  2  Wm.  4,  c.  22  (Hackney  Coach 

Act).    Power  given  to  vestries. 

See  Hackney  Coaches. 

1  &  2  WiU.  4,  c.  58  (Interpleader 
Act).  Rights  of  execution  creditor 
preserved. 

See  Intbrpleadbr, 

3  &  4  Will  4,  c.  27  (Limitations). 
Title  gained  by  twenty  years'  pos- 
session. 

See  Adverse  Possession. 

3  &  4  Wm.^,  C.42  (Law  Amendment 
Act) 

Sect.  2.    Right  in  executors  to 
maintain  trespau. 

See  Executor,  IV.  1,  2. 
S.  24.  Costa  when  judgment  en- 
tered up  accordii^  to  the  right  of 
the  case.       See  Costs,  II. 

S.  24.  Power  of  the  Court  to 
amend  record. 

See  Amendment,  1. 

3  &  4  WM.  4,  c.  98  (Bills  of  Ex- 
change). 
S.  7.  Examined  on  roll. 

See  Bills  of  Exchamoe. 
S.  7.  Usury.    See  IM. 

5  &  6  Will.  4,  c.  41  (Bills  of  Ex- 
change.) 
See  Bills  of  Exchange,  I.  2. 
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4  &  5  mn  4,  C.76  (Poor  Law  Amend- 
ment Act.) 

S.  26.    Power  to  unite  parish 
with  local  act. 

See  PooB,  II. 

5  &  6  IVm.  4,  c.  76. 

S.  32.  Election  under. 
See  Quo  Wareanto»  I.  2. 
S.  66.    Compensation   to   dis- 
placed  oflScert. 

See  Mandamus,  XL 
S.  66.  Whether  the  decision  of 
the  Lords  of  the  Treasury  on  com- 
pensation final. 

See  JuEisDicTioHy  I.  4. 
S.  81.  Construction  of. 
See  PooB,  IV.  1. 

S.  125.  Takes  away  certiorari  in 
case  of  borough  rate. 

See  CsanoRAai^  II. 

7Wm.4&l  Vict.  c. 78  (Corporation 
Amendment  Act).  Discontinuance 
of  quo  warranto  informations. 
See  Quo  Waeramto,  IV. 

I  Vict.  c.  26  (Wills).  Effect  of  intes- 
tacy to  bar  dower  since  the  statute. 
Mariton  y.  Roc.  504 

STREET. 

Nuisance  in,  power  to  abate. — See 
Hackney  Coaches. 

SURETY. 

See  GUAEANTTC. 

SURCHARGE. 

See  PiBADiNo,  VI. 

TENANT. 

See  Lamdlord  and  Tenant. 

TENDER. 

What  amounts  to. 
See  Eyidbnce,  VIII. 

TENEMENT. 
Incorporeal,—See  Stamp,  I.  1. 


TESTATOR. 

CompeteiK^  Of. 
See  Etioskck,  V.  2. 

TIME. 

For  motion  against  an  award. — See 
ARBrraAMENT,  II. 

For  appeal  against  oreraeers*  ac- 
counts.— See  OvEEssER,  II. 

For  appeal  against  orden  of  removaL 
—See  PooE,  IV.  2. 

Given  on  a  bond  debt. — See  Asstmr- 
SIT,  III.  1. 

To  nuke  objection  to  evidence. —See 
Stamp,  II. 

TITHES. 

Wkere  the  Incumbent  de  fodo^  tkmgi 
not  dejwrtf  may  we. 

The  incumbent  of  a  benefice,  void  as 
aforesaid,  may  sue  for  tithes  from 
his  parishioners  till  sentence  of  de- 
privation, or  untQ  another  clerk  is 
presented  by  the  patron.  Aldm 
V.  Atkof.  492 

TITLE. 
No  title  acquired  by  twenty  years' 


possession, 


terminated  before  the 


passing  of  3  &  4  WiU.  4,  c.  27,  s.  7. 
—See  Adverse  Possession. 


TOWNSHIP. 

When  not  liable  to  church-rate. — See 
Rate,  III. 

TRADE. 

Cdvaumt  m  rettrtmt  cf.     What  good. 

Certain  persons^  who  were  carriers 
from  London  to  various  parts  of 
Norfolk,  and  other  plaoes,  agreed 
to  relinquish  their  trade  of  carriers 
on  a  particular  branch  of  their  line 
for  ever,  in  fiivour  of  J.  The  only 
consideration  for  the  agreement 
was  an  undertaking  by  A.  to  pay 
them  for  one  year  a  third  part  of 
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the  carriage  of  one  kind  of  goods : 
— Held,  uiat  this  agreement  was 
not  injurious  to  the  public,  and  that 
as  the  Court  could  not  say  that  the 
consideration  for  the  restraint  was 
inadequate,  a  covenant  enforcing 
the  agreement  was  not  illegal. 
Archer  ▼•  Manh*  562 


TRANSPORTATION. 

Fee  on,  to  clerk  of  the  peace. — See 
Clerk  of  the  Peace,  II. 


TRAVERSE. 

Where  it  does  not  put  in  issue  the 
inducement  in  plea,^See  Plead- 
XNO,  VII.  2. 


TRESPASS. 

For  irregular  seizure,  on  valid  pro- 
cess.— See  Attorney,  III. 

Measure  of  damages  in. — See  Da- 
mages, I. 

Right  of  one  of  several  defendants 
to  acquittal,  when. — See  Prac- 
tice, V. 

Ri^ht  to  maintain  by  executor  for 
rojury  to  freehold  of  testator. — See 

&CECUTOB,  IV. 


TRIAL. 

New  trial,  where  granted,  and  terms 
of.— See  New  Trial. 


TROVER. 


ds 


Against  agent  for  dealing  with 
of  bankrupt  principal. — See  Bank- 
rupt, II. 


TRUSTEE. 

Liability  of  trustee  of  Savings'  Bank. 

— See  Mandamus,  1. 
Plea   of   interest    in    trustee. — See 

Pleading,  h 


UNION  (OF  PARISHES.) 
Power  to  form. — See  Poor,  II. 

USURY. 
See  Bills  of  Exchange,  I. 

VALUE. 

Of  the  consideration  for  a  covenant 
in  restraint  of  trade. — See  Trade. 

Of  machinery  in  poor  rate  assess- 
ment.— See  Rate,  II.  1. 

VARIANCE. 

Between  sum  sworn  to  in  affidavit 
to  hold  to  bail,  and  indorsement  on 
capias. — See  Bail,  I. 

Between  the  £Bu:ts  proved  and  the 
terms  of  the  issue,  where  the  Court 
give  judgment  according  to  the 
right  of  the  case,  costs  in. — See 
Costs,  II. 

Between  the  copy  of , the  examina- 
tion of  the  pauper  and  the  proof. 
—See  Poor,  I Y.  5.  1  and  2. 

From  the  obligation  secured  by 
bond. — See  Assumpsit,  III.  1. 

A  parol  agreement  to  give  time  on  a 
forfeited  bond  is  no  variance  of 
the  bond.    Morion  v.  Bum*     297 

VENDOR  AND  PURCHASER. 

Position  of  parties.  —  See  Estop- 
pel, IV. 

Where  part  of  the  consideration  fails. 
See  Assumpsit,  III.  1. 

Evidence  to  shew  land  bought  as 
agent.  —  See  Principal  and 
Agent,  1. 

VERDICT. 

What  will  be  presumed  after. — See 

Rate,  III. 
Where    damages    under    201, — See 

New  Trul,  I. 
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VESTRY. 
Power  of,  in  Metropolis,  to  regulate 
hackney  coaches.— See  Hacknbt 
Coaches* 

USE  AND  OCCUPATION. 

By  Mortgagee  after  Notice, 

On  the  execution  of  an  agreement  by 
which  H,  had  agreed  to  make  an 
assignment  of  the  premises  to  £. 
for  7  years,  H.  assigned  the  pre- 
mises for  99  years,  and  then  be- 
came bankrupt: — Held,  that  the 
mortgagee  could  maintain  use  and 
occupation,  in  respect  of  occupation 
after  the  mortgage  to  him,  and  no- 
tice of  that  mortgage  to  the  de- 
fendant.    Rawion  v.  Ekke.      428 


WAIVER. 

Right  to  bring  action  for  money  had 
and  received,  not  waived  by  action 
for  subsequent  trespass. --See  Ex- 
BCUTOR,  IV. 


WARRANTY. 

Of  SeaxDorihineu, 
Implied,  in  policy  on  ship. — See  In- 

SURAKCE. 

Not  broken  by  negligence  of  crew, 
semlUe,^See  Insurance. 

WASTE. 

Encroachment  from. — See  Landlord 

AND  Tenant,  II. 
Liability  for  permissive   waste,  by 

yearly    tenant.  —  See    Landlord 

AND  Tenant,  III.  ft. 

WILL. 

Tenancy  at.  —  See  Landlord  and 

Tenant,  II, 
Determination  of — See    Landlord 

and  Tenant,  II. 
Competency  of  testator  to  devise. — 

See  Evidence,  V.  2,  d. 


L  RevoethoH  of^  by  Mmriage  and 
Oc  Birtk  of  line. 

I.  Where  marriage  and  the  birth  of 
issue  operate  as  a  revocation  of  a 
will  of  real  property,  it  is  in  cod- 
sequence  of  a  rule  of  law  inde- 
pendent of  the  intention  of  the  tes* 
tator,  and  therefore  all  evidence  as 
to  such  intention  is  inadmissible. 

The  rule  of  law  in,  that  where 
an  unmarried  man,  without  chil- 
dren, makes  his  will,  devising  the 
whole  of  his  real  property,  and 
leaves  no  provision  for  any  child 
of  a  subsequent  marriage,  the  law 
annexes  the  tacit  consideration  that 
subsequent  marriage  and  the  birth 
of  a  child  operate  as  a  revocation 
of  the  will. 

Provision  for  the  future  wife 
only  is  not  sufBcient  to  prevent  the 
revocation. 

ft.  Semhle,  that  the  fact  of  property 
acquired  subsequently  to  the  will, 
descending  upon  the  issue,  would 
not  prevent  the  revocation  of  a  will 
of  the  whole  of  the  testator's  then 
estate,  made  prior  to  his  marriage 
and  the  birth  of  issue.  Manton  v. 
Roe.  504 

S.  Where  /.  F.  devised  all  his  real 
estates  at  law  and  in  equity  to  W* 
M.f  subject  to  alife  estate  in  them  to 
A.  B.,  with  whom  he  contemplated 
and  afterwards  contracted  marriage^ 
and  by  whom  he  left  issue : — Held, 
that  neither  the  contemplation  of 
marriage  nor  the  provision  for  his 
future  wife  in  his  wiU,  operated  to 
prevent  its  being  revoked  by  his 
subsequent  marriage  and  the  birth 
of  issue.  Ibid. 

II.  Revocation  at  Common  Law  by  In-' 

tention  of  the  Testator. 

At  common  law,  a  will  may  be  re- 
voked by  any  act  of  the  testator 
which  shews  his  intention,  without 
the  use  of  any  words  whatever. 

Therefore  where  a  testator  threw 
his  will  on  the  fire,  which  was 
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rescued  from  the  flames  by  the  de- 
visee, so  that  though  the  wrapper 
was  partially  burnt,  the  will  was 
not  affected  by  the  fire,  and  the 
testator  expressed  his  displeasure, 
and  declared  he  would  make  ano- 
ther will,  but  did  not  use  any  lan- 
guage declaratory  of  his  intention 
to  revoke  his  will : — Held,  in  an 
ejectment  by  the  heir  at  law  to  re- 
cover copyhold  property,  that  it 
was  properly  left  to  the  jury  to  say 
whether  what  was  then  done  by  the 
testator  was  an  actual  intended  re- 
vocation of  the  will. 


Held  also,  that  the  mere  know- 
ledge by  tlie  devisor  of  the  will's 
having  been  preserved,  and  his  not 
again  attempting  to  destroy  it  or 
make  another,  were  not  of  them- 
selves evidence  of  a  republication. 
Doe  d.  Reed  v.  Harris.  6 1 5 

ni.  Effect  of  Intestacy  to  bar  Dower. 
See  Dower. 

WORK  AND  LABOUR. 

Not  maintainable  on  broken  execu- 
tory contract,  semble. — See  M  a  ste  a 
AND  Servant,  I.  3. 
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